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VOLUME  V. 

By  CHARLES  GILMAN, 

COtJNSELOK  AT  LAW. 


VOLUME  X. 

By  WM.  H.  underwood, 
with  notes. 


ST.  LOUIS: 

W.  J.  GILBERT,  PUBLISHER, 

CHICAGO  :    E.  B.  MYERS. 
1870. 


Entered  according  to  Act  of  Congress,  in  the  year  1S70, 
By   W.  J.  GILBERT, 

En  the  Clerk's  Office  of  the  District  Coiut  of  the  United  States  for  the  Eastern  District 

of  Missouri. 


BELLEVILLE,  ILL.: 

SIX.IBALL    &    TAYLOR,   PKIXTERS, 
ADVOCATE  PRIXTIXG  HOUSE. 


The  lamented  death  of  Chaeles  Gilmats',  Esq.,  late 
Reporter  of  tlie  Supreme  Court,  occurred  in  July  last,  at 
a  time  when  about  one-fifth  of  the  jDresent  volume  yet 
remained  to  go  through  the  press.  At  the  request  of  his 
administrators,  and  with  the  approbation  of  the  Supreme 
Court,  the  subscriber  undertook  to  superintend  the  j)ub- 
lication  of  the  remainder  of  the  volume.  In  some  of  the 
cases  left  unprepared  by  Me.  Gilmaist,  the  arguments  of 
counsel  are  necessarily  reported  verj^  briefly,  the  sub- 
scriber not  finding  among  Mr.  Gilman's  papers  the 
means  of  making  so  complete  a  report  as  Mr.  Gilman's 
notes  would  doubtless  have  afforded  him,  had  he  been 
spared  to  make  use  of  them. 

The  proceedings  of  the  Bae  of  Adams  county,  on  the 
occasion  of  Mr.  Gilman's  death,  will  be  found  on  another 
page. 

C.  B.  LA.WRENCE. 

Qui^^CY,  October,  1849. 


OBITUARY. 


PROCEEDINGS  OF  THE  BAR  AT  QUINCY,  ILLINOIS. 


At  a  meeting  of  tlie  memlbers  of  tlie  Bar  of  Adams 
county,  State  of  Illinois,  called  in  consequence  of  tlie 
recent  decease  of  Chaeles  Oilman,  Esq.,  held  July  25, 
1849,  at  the  office  of  the  Clerk  of  the  Circuit  Court,  in  the 
city  of  Quincy,  0.  H.  Browning,  Esq.,  was  elected  Chair- 
man, and  C.  B.  Lawrence,  Esq.,  Secretary. 

The  Chairman  having  stated  the  reasons  f(3r  calling 
the  meeting,  and  paid  a  brief  tribute  to  the  character  of 
the  deceased,  Peter  Lott,  Esq.,  offered  the  following  pre- 
amble and  resolutions  : 

Wheeeas,  it  has  j)leased  Almighty  God,  in  the  dis- 
pensations of  his  Providence,  to  cut  down  in  the  vigor  and 
usefulness  of  his  manhood,  a  most  esteemed  andres]3ect- 
ed  member  of  this  bar,  Chaeles  Gilman,  Esq.,  Reporter 
of  the  Supreme  Court  of  the  State  of  Illinois,  who  de- 
parted this  life  on  Tuesda}^,  the  24th  instant,  after  a  few 
hours'  illness  of  cholera  ;  therefore 

Resolved,  That  we,  the  members  of  this  Bar,  feel  with 
deep  sensibility  the  loss  which  the  j)rofession  and  society 
have  sustained  in  the  death  of  our  departed  brother. 

Resolved,  That  we  cherish  the  highest  respect  for  the 
professional  learning  of  the  deceased,  for  the  integrity 
and  uprightness  of  his  professional  life,  and  for  the  esti- 
mable qualities  which  characterized  him  as  a  man,  a 
neighbor  and  a  citizen,  and  that  to  testify  these  senti- 
ments we  will  wear  the  usual  badse  of  mourning  for 
thirty  days. 


vi  OBITUARY. 

Resolved,  That  we  deeply  and  sincerely  sympathize 
with  the  afflicted  family  of  the  deceased  in  the  melan- 
choly bereavement  which  they  have  sustained. 

Resolved,  That  the  Chairman  of  this  meeting  transmit 
to  the  family  of  the  deceased  a  copy  of  these  resolutions 
as  an  evidence  of  the  high  estimation  in  which  the  mem- 
bers of  this  Bar  held  their  departed  brother,  and  in  token 
of  their  unaffected  sorrow  for  his  loss. 

Resolved,  That  the  Chairman  present  the  proceedings 
of  this  meeting  to  the  Circuit  Court  of  this  county  at  its 
next  term,  and  move  that  the  same  be  entered  on  the 
records  thereof. 

Resolved,  That  the  proceedings  of  this  meeting  be  fur- 
nished to  the  papers  of  this  city  for  publication. 

It  was  then  moved  and  seconded  that  the  preamble  and 
resolutions  be  adopted,  and  they  were  unanimously 
adopted. 

The  meeting  then  adj  ourned. 

0.  H.  BROWNING,  Chairman, 

C.  B.  Lawrence,  Secretary. 


]\IEMORANDUM. 


The  Judiciary  of  tlie  State  of  Illinois  was  re-organized 
by  the  new  Constitution,  formed  in  Convention,  August, 
1847,  and  adopted  by  the  people,  March,  1848.  Previ- 
ously the  Judges  had  been  elected  by  the  Legislature, 
and  since  1841,  the  Judges  of  the  Supreme  Court,  nine  in 
number,  had  also  held  the  Circuit  Courts.  Under  the 
new  Constitution  the  Judges  are  elected  by  the  people, 
and  the  Supreme  Court  consists  of  three  Judges  who  per- 
form no  Circuit  duties.  The  State,  in  reference  to  the 
Supreme  Court,  is  arranged  into  three  divisions,  in  each 
of  which  a  term  of  the  Court  is  annually  held.  The 
present  Judges  were  elected  by  the  people,  one  from  each 
division,  in  September,  1848,  and  this  volume  contains 
the  first  decisions  of  the  Court  under  its  new  organi- 
zation. 


JUSTICES 


OF  THE 


SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

DURING  THE  PERIOD  OP  THESE  REPORTS. 

SAMUELH.  TREAT,  (1) Chief  Justice. 

JOHND.  CATON,  (2) Associate  Justice. 

LYMAN  TRUMBULL,  (3)    ----- 


u  u 


REPORTER, 

CHARLES  OILMAN.^ 

clerk  of  the  first  grand  division, 
F.  D.  PRESTON. 

clerk  of  the  second  grand  division, 
WILLL^M  B.  WARREN. 

clerk  of  the  third  grand  division, 
L.  LELAND. 


(1)  Justice  Treat  took  Ms  seat  upon  the  Beech  Feb.  22,  1841,  under 
the  Act  of  Feb.  10,  1841.  He  was  again  elected  by  the  people  September 
4,  1849. 

(2)  Justice  Caton  was  first  appointed  by  the  Governor,  August  20, 
1842,  and  afterwards  re-appointed  May  2,  1843.  He  was  again  elected  by 
the  people  Sept.  4,  1849, 

(3)  Justice  Tkumbull  was  elected  by  the  people  Sept.  4,  1849. 
*Deceased  July  23d,  1849. 
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DECISIONS 

OF 

THE   SUPREME    COURT 

OF    THE 

STATE  OF   ILLINOIS, 

DELIVERED 

AT     THE     DECEMBER    TERM,     1848, 

AT  MOUNT  VERNON. 


The  People  op  the  State  of  Illinois,  ex  rel.  Albert  G.  Cald- 
well, V.  John  Reynolds. 

Motion  Jor  a  peremptory  Mandamus. 

The  General  Assembly  passed  a  law  providing  for  the  division  of  a  county  and  the 
formation  of  a  new  county  from  the  same  territory,  to  take  effect  on  a  majority  of 
the  votes  being  cast  for  such  division  :   HeM,  that  the  law  was  not  unconstitutional. 

The  General  Assembly  derives  its  powers  from  the  people,  subject  only  to  the  limita- 
tions and  restrictions  of  the  Federal  and  State  Constitutions. 

The  Acts  of  the  General  Assembly  are  not  necessarily  absolute,  but  may  be  so  framed 
as  to  depend  upon  some  future  event  or  contingency  for  taking  effect. 

Although  the  legislature  may  not  divest  itself  of  its  proper  functions  or  delegate  its 
general  legislative  authority,  it  may  still  authorize  others  to  do  those  things 
which  it  might  properly,  yet  cannot  understandin,^ly,  or  advantageously  do 
itself. 

Motion  for   a  peremptory  mandamus  to   John  Reynolds, 
Recorder  of  Deeds  for  the  county  of  Gallatin  and  State  of  Illi- 
nois, to  require  him  to  enter  upon   the  records  of   said   county 
certain  deeds  tendered  to  him  for  that  purpose  by  the  Relator 
ill.  r.  vol.  X.  2 


MOUNT  VERNON. 


The  People  v.  Reynolds. 


in  this  case.  The  motion  was  prejudicated  upon  certain  facts  set 
forth  in  the  petition  of  the  Relator,  which  are  substantially  as 
follows : 

That  on  the  first  Monday  of  August,  1847,  Gallatin  county 
was  included  within  certain  limits  defined  by  law  and  so  recog- 
nized ;  that  by  an  Act  of  the  General  Assembly,  approved  Janu- 
ary 26,  1826,  the  county  seat  was  located  at  Equality;  that  on 
said  first  Monday  of  August,  there  was  an  election  for  public 
officers  of  said  county,  and  among  them  a  Recorder  ;  that  at  such 
election,  one  John  Reynolds  was  duly  elected  for  the  term  of  two 
years,  &c,,  and  was  subsequently  commissioned  and  qualified,  and 
performed  the  duties  of  said  office  at  said  Equality  ;  that  by  vir- 
tue of  an  Act  of  the  General  Assembly,  entitled  ".^n  ^ci  to 
divide  the  county  oj  Gallatin  and  tojorm  out  oj  the  same  the 
county  oj  Saline,''^  approved  Feb.  25,  1847,  the  electors  of  said 
county,  by  a  vote  upon  the  question,  cast  a  majority  of  their  votes 
.  in  favor  of  the  division  of  the  county,  and  the  said  John  Reynolds 
then  being  such  recorder,  fell  within  the  limits  assigned  to  Galla- 
tin county  by  the  provisions  of  said  Act. 

The  petition  then  went  on  to  allege  that  said  Act  was  unconsti- 
tutional and  void,  and  that  said  Reynolds  continued  to  be  the 
Recorder  of  the  original  county  of  Gallatin,  not  having  resigned 
his  said  commission ;  that  the  Relator,  believing  him  to  be 
the  proper  Recorder  of  said  original  county,  presented  certain 
deeds  (describing  them),  to  him  for  record,  concerning  certain 
lands  lying  within  the  limits  of  said  original  county,  and 
within  the  limits  defined  by  said  Act  as  the  county  of  Saline  ; 
that  said  Reynolds  refused  to  receive  and  record  said  deeds,  as 
requested. 

The  Respondent  answered  the  petition,  and  stated  that 
the  Relator  exhibited  to  him  his  petition  for  a  mandamus 
and  notices  of  his  intention  to  move  for  the  same,  addi^essed 
to  and  served  upon  the  counties  of  Gallatin  and  Saline  by 
filing  the  same  with  the  acting  clerks  of  the  County  Com- 
missioners' Court ;  that  he  waived  all  preliminary  process 
in   the    case,    and   entered    his    appearance    accordingly,    and 
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submitted  the  question  in  controversy  to  tlie  decision  of  the  Court, 
in  the  same  manner  as  i£  an  alternative  mandamus  had  been 
issued. 

The  facts  stated  in  the  petition  were  admitted  by  Respondent, 
but  he  further  alleged,  that  on  the  day  of  said  election,  Shaw- 
neetown  received  a  majority  of  the  votes  for  the  county  seat  of 
Gallatin,  as  divided ;  that  the  Respondent  retained  his  office  at 
Equality,  the  old  county  seat,  awaiting  the  direction  of  the  law ; 
that  the  County  Commissioners  of  said  Gallatin  county  thus 
newly  formed,  on  the  third  day  of  October,  1848,  vacated  said 
Respondent's  office  and  ordered  a  new  election  of  Recorder  for 
the  county  thus  formed ;  that,  at  such  election,  he  was  elected 
Recorder  of  such  county,  but  had  not  as  yet  qualified,  nor 
acted  as  such,  or  resigned  his  original  commission;  that  the 
order  aforesaid  vacating  said  office  was  prior  to  the  presenta- 
tion of  the  deeds  aforesaid  for  record  ;  and  finally,  that  in 
consequence  of  all  these  proceedings,  he  was  embarrassed 
and  undecided  as  to  what  course  to  pursue,  and  therefore 
declined  to  record  said  deeds  as  requested  by  the  Relator. 

H.  W.  Moore,  for  the  Relator. 

The  Court  will  entertain  and  decide  this  case  upon  the 
merits,  as  it  is  presented,  without  process  of  law.  The 
People  V.  Fletcher,  2  Scam.  482 ;  The  People  v.  Wren,  4 
Scam.  269. 

The  Court  will  so  decide  this  case,  involving  as  it  does  the  con- 
stitutionality of  a  State  law,  in  a  matter  wherein  the  mere  re- 
cording of  deeds  is  to  be  required  to  be  done  or  not  done.  The 
first  case  in  which  the  Supreme  Court  of  the  United  States,  after 
solemn  investigation,  declared  a  law  of  Congress  to  be  unconstitu- 
tional, was  one  upon  which  arose  the  propriety  of  the  delivery  of 
a  commission  to  a  justice  of  the  peace.  Marbury  v.  Madison, 
1  Cranch,  137. 

The  facts  present  the  single  question,  whether  John  Rey- 
nolds, Recorder  of  Gallatin  county,  elected  under  its  old  organ- 
ization, and  whose  commission  has  not  expired,  shall  continue 


MOUNT  VEflNON. 


The  Peoijle  i;.  Reynolds. 


to  act  as  such  Recorder,  irrespective  of  the  pretended  Act  of  the 
the  General  Assembly  of  Illinois,  of  February,  1847,  for  the  cre- 
ation of  the  county  of  Saline  from  a  portion  of  such  county  of 
Gallatin. 

From  an  examination  of  that  Act,  the  Recorder  of  old  Gallatin 
county  should  so  record,  as  that  Act  is  void. 

I.  Because  it  is  in  direct  conflict  with  the  Constitution  existing 
at  the  time  of  its  supposed  enactment. 

1.  By  the  Constitution,  "the  legislative  authority  of  this  State 
shall  be  vested  in  a  General  Assembly,"  &c.  By  the  Act  cited, 
it  is  sought  to  be  vested  in  the  people  of  the  county  of  Gallatin. 
See  the  parallel  cases  and  Acts  of  Pennsylvania  and  Delaware, 
cited  in  the  Western  Law  Journal,  January  and  June  num- 
bers, 1848  [Rice  v.  Foster,  and  Parker  v.  The  Common- 
wealth], and  the  decisions  of  the  Supreme  Courts  of  those 
States,    there  reported,    declaring    those  Acts  unconstitutional. 

2.  By  the  terms  of  the  Act  in  question,  it  is  not  an  ex- 
pression of  the  legislative  will,  but  is  to  be  operative  only  at 
the  will  of  the  people  of  the  county,  thereby  enabling  them 
to  repeal  the  former  solemn  and  positive  Act  of  the  General 
Assembly,  mentioned  in  the  application  of  the  Relator,  and  is 
not  a  municipal  law  prescribed,  &c.  Ibid.;  1  Black.  Com. 
45-6. 

3.  Delegated  authority  cannot  be  delegated.  5  Peters,  390  ; 
5  Peters'  Dig.,  275. 

n.  Because  it  is  against  the  genius,  the  nature,  and  the  spirit 
of  the  State  Government,  of  our  republican  institutions,  and  of  the 
guaranty  of  the  United  States'  Constitution,  and  is  revolutionary 
and  destructive.  Journals  before  cited;  also,  Calder  t;.  Bull,  1 
Peters'  Cond.  R.  174. 

1.  No  State  shall  have  other  than  a  republican  form  of  govern- 
ment.    Art.  rV.  §  4,  Const.  U.  S. 

2.  Frequent  recurrence  to  fundamental  principles  of  civil  gov- 
srnment  is  indispensable  to  its  preservation.  Ai't.  VTTT  of  the 
late  Constitution. 

3.  Civil  liberty  requires    a    surrender    of    sundry    original 
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rights.  1  Black.  Com. 6, 125, 261;  1  Story's  Com.  255  ;  Law  Jour- 
nals before  cited :  Woodeson's  Lectures  ;  1  Peters'  Cond.  R.  174. 

4.  To  alter  the  form  of  government,  a  mode  is  authorized  in 
article  VII  of  the  late  Constitution  of  Illinois,  and  to  effect  the 
partial  reform  of  government  contemplated  in  the  Act  in  question, 
would  be  revolutionary  and  anarchial,  and  subversive  of  the  inten- 
tion "to  establish  justice,  promote  the  welfare,  and  secure  the 
blessings  of  liberty,"  expressed  in  the  preamble  by  the  framers  of 
that  instrument.  See,  also,  the  analogy  to  be  drawn  from  the 
example  mentioned  in  1  Story's  Com.  303  ;  Rice  v.  Foster, 
decision  in  1848  in  Delaware,  at  the  end,  and  at  page  409,  of  the 
Law  Journal. 

m.  Two  or  thi'ee  examples  of  similar  Acts  of  this  State, 
suffered  to  operate  without  a  question  before  a  judicial  tribunal, 
will  not  suffice  to  "sanctify  error  or  perpetuate  usurpation"  in  the 
government  of  this  State  ;  nor,  in  the  language  of  the  Supreme 
Court  of  Pennsylvania  in  1848,  in  the  case  of  Parker  v.  The 
Commonwealth,  would  they  "justify  us  in  declining  to  express 
the  conclusion  that  the  Legislature  has  transcended  its  authority." 
See  Story's  Com.  390. 

rV.  Nor  will  the  doctrine,  that  in  the  creation  of  private  cor- 
porations, the  assent  of  the  corporators  is  necessary  to  effect  the 
organization,  furnish  an  analogy  upon  which  to  predicate  the 
necessity  of  a  like  assent  subsequent  to  the  enactment,  the  case 
of  public  corporations,  as  counties,  &c.  Angell  &  Ames  on 
Corp.  9,  25-26. 

V.  Whatever  may  be  the  case  in  other  countries,  in  this  there 
can  be  no  doubt,  that  every  Act  of  the  Legislature,  repugnant  to 
the  Constitution,  is  absolutely  void,  and  it  will  be  the  duty  of  the 
Court  to  adhere  to  the  Constitution,  and  to  declare  the  Act  null 
and  void.  3  Peters'  Dig.  555-6  :  1  Peters'  Cond.  R.  183,  283, 
308,  421 ;  1  U.  S.  Dig.  553,  and  the  cases  there  cited  ;  1  Story's 
Com.  347,  349:  Bacon's  Abr.  ("Statute"  H.);  Kent's  Com. 
Lect.  14,  p.  277. 

VI.  A  due  regard  to  the  permanence  of  our  State  Govern- 
ment, under  the  New  Constitution,  and  to  the  tranquility  and 
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prosperity  of  those  who  live  and  are  to  live  within  its  influence, 
requires  that  the  General  Assembly  should  exercise  the  sole  legis- 
lative power,  except  as  specially  permitted  in  that  instrument ; 
lest  the  practice  should  at  last  creep  into  the  Legislature  of  waiv- 
ing the  exercise  of  their  power  (under  proper  previous  instruction), 
to  make  absolute  laws,  and  submitting  every  delicate  measure, 
general  or  special,  for  the  enactment  of  the  people  in  their  pri- 
mary and  aggregate  capacity ;  thus  convulsing  them  with  frequent 
and  exciting  and  angry  elections,  establishing  a  ^^jjure  democ- 
racy,^" by  degrees,  with  all  its  confusion  and  violence,  and,  with- 
out the  forms  newly  prescribed,  sapping  and  overthrowing  the 
fabric  of  republican,  representative  government  which  the  favored 
people  of  this  State,  with  so  much  care,  have  recently  established. 

R.  F.  VViNGATE,  for  the  Respondent. 

1.  The  Legislature  has  the  power  to  create,  change,  modify, 
or  destroy  municipal  corporations.  The  People  v.  Wren,  4  Scam. 
269. 

2.  That  if  the  section  of  the  Act  submitting  the  division  of 
the  county  of  Gallatin  to  a  vote  of  the  people  is  unconstitutional, 
it  does  not  follow  that  the  whole  Act  is  void  and  unconstitutional. 
Edwards  v.  Pope,  4  Scam.  465. 

3 .  That  the  County  Commissioners'  Court  had  a  right  to  vacate 
the  office  of  said  defendant,  if  he  neglected  or  refused  to  move  his 
office,  with  the  records  thereof,  to  Shawneetown,  Shawneetown 
having  been  established  as  per  Act,  the  county  seat  of  Gallatin, 
according  to  said  Act;  see  Rev.  Stat.  431,  §  5. 

4.  If  defendant  was  not  in  office  at  the  time  the  said  deeds 
were  presented  to  him  for  record  on  account  of  the  order  of  the 
County  Commissioners'  Court  of  Gallatin,  vacating  his  office  and 
ordering  a  new  election,  he  had  no  right  to  receive  and  record  the 
deeds  mentioned. 

5.  No  officer  can  hold  an  office  for  the  discharge  of  a  public 
duty,  except  by  virtue  of  the  law  of  the  State,  and  the  Act  divid- 
ing the  old  county  of  Gallatin,  abolished  all  county  offices  unless 
the  same  were  perpetuated  by  Act  of  the  Legislature. 
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6.  That  the  Supreme  Court  has  not  original  jurisdiction  in 
cases  o£  this  kind,  see  Constitution,  Art.  V.  §  5. 

7.  The  Constitution  is  a  limitation  on  the  Acts  of  the  Lesris- 
lature.     Edwards  v.  Pope,  4  Scam.  469. 

T.  G.  C.  Davis,  upon  the  same  side. 

1.  The  State  Legislatures  retain  all  the  powers  delegated  to 
them  by  the  State  Constitutions,  not  expressly  taken  away  by  the 
Federal  Constitution.  Calder  v.  Bull,  1  Peters'  Cond.  R.  174. 
The  State  Legislature  is  as  omnipotent  as  Parliament.  Mason 
V.  Wait,  4  Scam.  134. 

2.  The  power  of  the  Legislature  to  submit  an  Act  incorporat- 
ing a  county  to  a  vote  of  the  people  thereof,  justified  by  that  pro- 
vision of  the  Constitution  securing  the  right  of  trial  by  a  jury  of 
the  vicinage.  The  People  v.  Wren,  4  Scam.  277,  281  ;  Consti- 
tution of  Illinois,  1818,  Art.  VIIL  §  9  ;  Rev.  Stat.  38. 

3.  Contemporaneous  construction.  1  Story's  Com.  Constitu- 
tion, 390,  346  ;   The  People  v.  Marshall,  1  Gilm.  688. 

The  Act  creating  Franklin,  Milton,  &c.,  and  the  Act  crea- 
ting Marquette,  submitted  organization  to  the  vote  of  the 
people.  The  Act  creating  Massac  submitted  the  location  of 
seat  of  justice  to  a  vote  of  the  people.  And  at  the  last  ses- 
sion of  the  Legislature,  an  Act  to  enable  the  people  of  Randolph 
to  locate  the  county  seat,  and  other  Acts  of  the  same  Legisla- 
ture. The  Constitution  of  1847  was  submitted  to  the  people  for 
their  sanction. 

The  case  of  Fitch  v.  Pinckard,  4  Scam.  69,  establishes  the 
doctrine  that  the  Legislature  may  delegate  power  under  the  Con- 
stitution. 

A.  G.  Caldwell,  pro  se,  in  conclusion. 

The  arguments  made  in  defence.,  aim  at  establishing  the 
proposition  that  the  powers  of  our  State  Government  were  as 
unlimited  upon  the  subject  of  counties,  as  the  powers  of  Par- 
liament, not  only  in  their  nature,  but  in  their  object  and  the  man- 
ner of  their  exercise,  and  thence  deriving  the  validity  of  the   law 
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in  controversy.  This  is  the  leading  feature  of  the  defence, 
which,  with  the  incidental  points  thrown  out  in  argument,  I  pro- 
pose to  examine. 

I.  The  origin,  nature,  and  efficacy  of  constitutional  govern- 
ments form  a  guide  to  the  ascertainment  of  legislative  powers,  and 
the  validity  of  the  law  in  question. 

1.  Prior  to  all  government,  mankind  are  drawn  together  and 
governed  by  certain  natural  relations  which,  when  embodied  and 
expressed  in  the  common  will  of  a  State,  form  the  Constitution  of 
that  State. 

2.  Constitutions  are  therefore  the  organic  law  of  a  State,  fix- 
ing the  rights  of  the  citizens  and  the  powers  of  Government.  1 
Story's  Com.  Con.  U.  S.  §  305-7. 

3.  As  an  organic  law,  it  is  unchanging,  and  above  the  con- 
flicts of  passion.  1  Story's  Cora.  Con.  U.  S.  §  339  (case  in 
Peters'  Digest),  Opinion  by  Ch.  J.  Marshall. 

4.  It  binds  all  and  each  by  its  own  force,  and  its  powers  can 
neither  be  altered  or  exercised  by  any  part  or  member  of  the 
State,  but  must  be  exercised  by  the  agents  designated.  1  Story's 
Com.  Con.  U.  S.  §  337. 

n.  The  nature  and  powers  of  constitutional  governments, 
their  objects,  and  the  manner  of  their  exercise. 

1.  Constitutional  polity  in  this  country  recognizes  no  other 
than  representative  governments  with  limited  powers.  Con.  U. 
S.  Art.  — ;  see  the  various  State  Constitutions  and  Bills  of  Right. 

2.  This  representation  is  employed  not  only  by  the  State,  but 
county  governments.  See  the  history  of  municipalities  in  Angell 
&  Ames. 

3.  The  State  Government  derives  its  existence  from  the  Con- 
stitution ;  the  counties  derive  theirs  from  the  Constitution,  and 
their  organization  from  the  State  Government. 

4.  The  counties  are  public  corporations,  owing  their  existence 
not  to  the  corporation,  but  to  the  Constitution   and  Government. 

m.  The  powers  of  the  Government,  then,  are  not  unlimited 
upon  the  subject  of  the  creation  of  counties. 

1.     By    the  theory  of  the  British   Constitution,  the  Parlia- 
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ment  is  the  sovereignty  of  the  State,  creating  the  organic,  and  en- 
acting the  temporary  law. 

2.  By  the  theory  of  the  American  Constitution,  the  people 
are  the  source  of  sovereign  power,  and  the  Government  com- 
prised of  co-ordinate  departments,  with  powers  supreme  within 
the  spheres  prescribed  by  the  organic  law.     1  Peters'  Cond.  R.  182. 

3.  By  the  one  system,  Parliament  creates  all  law;  but  by  the 
other,  there  are  two  kinds  of  legislation — one  organic  and  the 
other  temporary. 

4.  Organic  legislation  is  enacted  by  the  people  primarily — tem- 
porary legislation  is  enacted  by  the  agents  of  the  people,  secondarily 
and  subordinately  to  the  organic  law.  The  one  is  a  fixed  rule  of 
action — the  other  temporary.  The  one  is  prescribed  to  the  Govern- 
ment, and  the  other  by  it. 

The  legislative  power  of  the  State  is  limited  by  the  nature 
of  our  State  Constitution,  and  the  restrictions  thereby  imposed. 

1.  The  legislative  powers  are  vested  in  a  General  Assembly 
and  in  no  other  body.     Art.  11,  §  1. 

2.  This  power  is  restrained  by  the  express  limitations  in  the 
Constitution.     2  Scam.  81. 

3.  It  is  limited  by  the  general  objects  mentioned  in  the  pream- 
ble.    Preamble  of  the  State  Const. 

4.  It  is  limited  by  the  spirit  and  genius  of  our  institutions.  1 
Peters'  Cond.  R.  174 ;  Delaware  decision. 

5.  It  is  limited  by  the  principles  of  reason  and  justice  and  the 
means  employed.     2  Scam.  86. 

6.  It  is  a  warrant  of  power  to  the  representative,  beyond  which 
he  cannot  go. 

7.  It  is  limited  by  the  forms  of  law.     2  Scam.  86. 

V.  The  Act  repealing  the  old  county  organization  and  creating 
a  new  one  does  not  fall  within  the  powers  thus  delegated  and  lim- 
ited. 

1.  The  power  of  the  Legislature  in  creation  of  counties  is  ab- 
solute and  confined  to  itself,  and  cannot  be  transferred. 

2.  The  power  of  the  Legislature  in  passing  laws  is  a  unity  of 
power  and  must  be  exercised  as  such  ;  a  representative  sovereign- 
ty cannot  be  divided. 
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3.  By  the  Act  in  question  tlie  creation  of  the  county  of  Saline 
is  referred  to  the  vote  of  part  of  the  people,  and  is  not  an  abso- 
lute and  perfect  law  in  itself  for  the  purpose  of  division. 

4.  The  Act  is  to  take  effect  upon  a  contingency,  which  is  to  be 
created  by  a  vote  of  the  people  of  the  county. 

5.  Such  an  Act  does  not  fall  within  the  class  of  Acts  which 
may  call  for  the  assent  of  corporations. 

6.  It  is  also  distinguishable  from  those  laAVS  which  create  a 
body  corporate,  but  leave  to  the  corporators  the  power  to  prescribe 
the  subordinate  relations  between  themselves. 

VI.  The  rules  of  constitutional  and  statutory  construction  will 
support  the  view  presented. 

1.  The  strict  or  more  extended  sense  will  be  adopted,  as  it  may 
best  promote  the  purposes  of  government.  1  Story's  Com.  Const. 
U.  S.  396. 

2.  Every  interpretation  should  relate  to  the  great  objects  of 
government.     1  Story,  406. 

3.  Inconvenience,  not  a  rule  which  will  be ,  always  operative. 
1  Story,  410. 

4.  If  an  Act  be  repugnant  it  is  void,  and  will  be  so  declared. 
Peters' Dig.  556,  §§  85,  86,  87. 

5.  Contemporaneous  construction  will  not  be  adopted  unless  in 
conformity  with  the  sense  and  spirit.     1  Story,  390  ;  2  Scam.  79. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  law,  the  constitutionality  of  which  is  ques- 
tioned by  this  application,  provides  for  the  division  of  Gallatin 
county,  incorporating  a  part  of  its  territory  into  a  new  county, 
called  Saline.  The  Act  goes  on  in  detail,  with  all  the  various 
provisions  necessary  to  effect  a  change,  and  then  in  the  tenth  sec- 
tion, provides  for  an  election,  authorizing  the  people  of  that 
county  to  say,  by  their  vote,  whether  they  wished  the  division  or 
not,  and  that  the  law  should  only  go  into  operation  in  the  event 
that  a  majority  of  the  voters  at  such  election  desired  a  division. 

To  establish  the  unconstitutionality  of  this  Act  it  is  as- 
sumed, that  instead  of  being  a  law  finished  and  obligatory 
from  the  hands  of   the  General  Assembly,  this  is  merely  a  bill 
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prepared  by   that   department   of    the   Government,    and   sub- 
mitted to  the  people  of  Gallaiin  county,  to  be  by  them  passed 
into  a  law,  or  defeated  at  the  polls.     This  assumption   is  not 
true  in  fact.     The  law,  as  passed,  was  complete  ahd  perfect, 
although  its   principal   provisions    were   to    take    effect   upon  a 
contingency,  the  determination  of  which  did  not  depend  upon  the 
exercise   of    legislative   powers   by   the   people ;    but   upon   an 
expression  which  they  were  authorized  to  make,  rather  in  the 
execution  then  in  the  enactment  of  the  law,  an  expression  to  be 
made  in  a  legitimate  and   an  ordinary  way.      To  the  General 
Assembly  have  the  people  delegated   the  legislative  powers  of 
the  Government,  only  limited  and  controlled  by  the  Federal  and 
State  Constitutions,  and  it  is  insisted  that  these   powers  cannot 
be  delegated  to  any  body  of  men  or  any  portion  of  the  people, 
upon   the  principle  that  delegated  powers  cannot  be  delegated. 
This  maxim  is  true,  unless  the  delegate  is  empowered  to  employ 
others.     The  extent  to  which  this  maxim  should  be  applied  to 
a  legislator  depends  upon  a  proper  understanding  of  legislative 
powers ;  upon  a  proper  determination  of  what  may  legitimately 
be  done  in  the  exercise  of  those   powers.     It   is  easy   to    say 
that  it  is  the  business  of   the   legislature  to   make   laws  ;  but 
then  we  must  inquire,  what  kind  of  laws  may  be  made  ?     Must 
they  be  full,  complete,  perfect,   absolute,  depending   upon  no 
contingency   and    conferring   no    discretion  ?      This   would   be 
absolute     legislation,    exhausting     legislative     power     on     the 
subject   matter  of   the   law.     We  presume   that   no  where   has 
constitutional  ^  learning  advanced-  so  far  as   to  assert  this   doc- 
trine.    For   ourselves,  in   determining   what  is   legitimate    and 
proper  legislation,  we  feel   warranted   in  looking  at   the  past 
to  see  what  kind  of  laws  legislative  bodies  have  been   in  the 
habit  of   passing.     Legislative  power  is   not  a  new  idea  only 
sprung  into  existence  at  the  formation  of  this  republic,  but  it 
has   been  knoAvn  and  understood  since  the  formation  of   soci- 
ety and  the  institution  of   civil   governments  ;  and   its  meaning 
is   not   changed  by   its   introduction   into   the   American  Con- 
stitutions,   although  its    exercise    is   there    limited,    restricted 
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and  controlled,  as  well  by  their  express  provisions  as  by  the 
genius  of  the  governments  of  which  they  are  the  fundamental 
laws.  If  we  take  the  action  of  all  past  legislators  as  deter- 
mining what  may  and  should  properly  be  done  in  the  exercise 
of  legislative  powers,  we  see  that  while  they  are  bound  to  make 
the  laws,  yet  those  laws  need  not  be  absolute,  nor  make  every 
provision  for  doing  that  which  they  may  authorize  to  be  done. 
While  all  must  be  done  under  their  sanction,  yet  they  need  not 
do  all,  nor  command  all.  A  law  may  depend  upon  a  future  event 
or  contingency  for  its  taking  effect,  and  that  contingency  may 
arise  from  the  voluntary  act  of  others.  Of  this  class  are  all  laws 
creating  private  corporations,  and  a  very  large  proportion  of  the 
laws  creating  public  or  municipal  corporations.  The  former 
must  necessarily  be  submitted  to  the  corporators  for  acceptance 
before  they  take  effect,  and  this  has  been  very  usually  done  with 
the  latter,  especially  in  the  incorporation  of  towns  and  cities, 
and  not  unfrequently  of  counties ;  and  we  have  never  heard 
it  questioned  before,  that  the  legislature  might  properly 
submit  a  law,  creating  either  a  private  or  a  public  corpora- 
tion, to  the  acceptance  of  the  corporators.  All  such  laws 
are  perfect  and  complete  when  they  leave  the  hands  of  the 
Legislature,  although  a  future  event  shall  determine  whether 
they  can  take  effect  or  not.  If  we  say  that  this  is  an  unau- 
thorized delegation  of  legislative  power,  we  forget  what  is 
a  proper  and  legitimate  exercise  of  that  power.  If  the 
saying  be  true,  that  the  Legislature  cannot  delegate  its  pow- 
ers, it  is  only  so  in  its  most  general  sense.  We  may  well 
admit  that  the  Legislature  cannot  delegate  its  general  legis- 
lative authority;  still  it  may  authorize  many  things  to  be 
done  by  others  which  it  might  properly  do  itself.  All  power 
possessed  by  the  Legislature  is  delegated  to  it  by  the  people, 
and  yet  few  will  be  found  to  insist,  that  whatever  the  Legisla- 
ture may  do,  it  shall  do,  or  else  it  shall  go  undone.  To 
establish  such  a  principle  in  a  large  State  would  be  almost  to 
destroy  the  Government.  The  Legislature  may  grant  ferry 
licenses,  or  it  may  lay  out  roads   and  specify  their  metes  and 
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bounds,  and  yet,  wlio  "will  doubt  that  it  may  delegate  this  power 
to  others,  either  by  general  or  special  laws  ?  So,  also,  it  may 
pass  all  the  laws  requisite  for  the  government  of  a  particular 
city  or  township,  or  school  district,  and  who  will  doubt  the 
propriety  of  its  authorizing  this  to  be  done  by  the  people 
within  the  city,  town  or  district,  by  their  local  representatives, 
or  even  directly.  This  is  making  laws,  and  laws,  too,  of  as 
binding  efficacy  as  if  passed  directly  by  the  Legislature.  They 
are  dependent  upon  the  Legislature  for  their  vitality  and  force, 
through  the  act  of  incorporation,  or  law  under  or  by  virtue  of 
which  they  are  made.  Necessarily,  regarding  many  things 
especially,  affecting  local  or  individual  interests,  the  Legislature 
may  act  either  mediately  or  immediately.  We  see,  then,  that 
while  the  Legislature  may  not  divest  itself  of  its  proper  func- 
tions, or  delegate  its  general  legislative  authority,  it  may  still 
authorize  others  to  do  those  things  which  it  might  properly, 
yet  cannot  understandingly  or  advantageously  do  itself. 
Without  this  power  legislation  would  become  oppressive,  and 
yet  imbecile.  Local  laws  almost  universally  call  into  action, 
to  a  greater  or  less  extent,  the  agency  and  discretion,  either 
of  the  people  or  individuals,  to  accomplish  in  detail  what  is 
authorized  or  required  in  general  terms.  The  object  to  be 
accomplished,  or  the  thing  permitted  may  be  specified,  and  the 
rest  left  to  the  agency  of  others,  with  better  opportunities  of 
accomplishing  the  object,  or  doing  the  thing  understandingly. 
In  this  way  have  the  seats  of  justice  of  most  of  counties  in 
the  State  been  located.  Indeed,  the  old  county  seat  of  this 
very  county  was  fixed  by  five  persons  named  in  an  Act  by  the 
Legislature,  and  under  authority  therein  delegated  to  them. 
Session  Laws  of  1826,  p.  77.  If  the  Constitution  has  been 
violated  by  th©  passage  of  the  law  now  in  question,  then  was 
that  location  by  the  persons  named  without  its  sanction.  If,  by 
declaring  this  law  invalid,  we  restore  old  Gallatin  to  her  original 
boundaries,  then  by  the  same  decision  do  we  unsettle  the  old 
county  seat,  because  it  was   located  in  pursuance   of   authority 
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delegated  by  the  Legislature   to    individuals.     We   should  say, 
because  the  Legislature  might  have  named  the  place,    it   should 
have  done  so,  and  in  no  other  way  could  it  have  been   constitu- 
tionally selected. 

The  only  cases  to  which  we  have  been  referred  in  the  least 
countenancing  the  position  assumed  by  the  Relator  appear  to  have 
been  decided  by  the  Supreme  Courts  of  Pennsylvania  and  Dela- 
ware, and  noticed  in  the  January  and  June  No's  (1848),  of  the 
Western  Law  Journal.  These  we  feel  called  upon  to  notice,  and 
it  is  to  be  regretted  that  we  have  not  full  reports  of  the  cases. 
They  appear  to  be  identical  in  their  facts  and  decisions,  and  the 
same  course  of  reasoning  is  pursued  by  both  Courts.  The  first 
is  Parker  v.  The  Commonwealth,  noticed  in  the  January  No. 
There  it  appears  that  the  Supreme  Court  of  Pennsylvania,  by  a 
majority  of  three  judges  to  two,  held  that  an  Act  entitled  "  Jin 
Act  authorizing  the  citizens  of  certain  counties  to  decide  by 
ballot  whether  the  sale  of  vinous  and  spiritous  liquors  should 
be  continued  in  said  counties^'^  was  unconstitutional.  It  ap- 
pears that  by  other  laws  of  that  State,  the  sale  of  such  liquors  is 
prohibited,  except  by  persons  obtaining  a  license  from  the  Court 
of  Quarter  Sessions.  The  Legislature  then  passed  the  law  com- 
plained of,  authorizing  the  people  of  certain  counties  to  deter- 
mine by  their  vote,  whether  the  sale  of  spiritous  liquors  should 
be  altogether  prohibited  in  these  counties,  or  in  other  words, 
whether  any  licenses  should  be  granted.  Li  both  cases  it  was  ad- 
mitted that  the  laws  did  not  contravene  any  express  provisions  of 
their  State  Constitutions,  but  then  it  was  said  that  they  were 
invalid  because  they  palpably  violated  the  principles  and  spirit 
of  their  constitutions  and  tended  to  subvert  their  republican  forms 
of  government.  And  how  were  their  republican  governments  to 
be  subverted  ?  By  allowing  the  people  of  the  county  to  deter- 
mine by  ballot  whether  or  not  intoxicating  drinks  should  be 
sold  in  the  county.  Here  they  perceive  an  attempt  by  the 
Legislature  to  establish  a  pure  democracy,  from  which,  we 
are  informed,    they,  think    greater    danger    is    to   be   appre- 
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hended  than  from  an  absolute  monarchy.  Such  an  attempt,  it 
is  supposed,  is  revolutionary  in  its  tendency,  and  subversive  of  a 
republican  government. 

Besides  the  objection  that  it  is  inconsistent  with  the  genius 
of  a  republican  government  to  submit  such  a  question  to  the 
decision  of  the  people,  the  maxim  before  alluded  to,  that 
delegated  power  cannot'  be  delegated,  was  invoked  and  relied 
upon  by  these  Courts.  In  Deleware,  the  Court  say :  "The  pow- 
ers of  government  are  trusts  of  the  highest  importance  ;  on  the 
faithful  and  proper  exercise  of  which  depend  the  welfare  and 
happiness  of  society.  These  trusts  must  be  exercised  in  strict 
conformity  with  the  spirit  and  intention  of  the  Constitution  by 
those  with  whom  they  are  deposited ;  and  in  no  case  whatever 
can  they  be  transferred  or  delegated  to  any  other  body  or  persons  ; 
not  even  to  the  whole  people  of  the  State  ;  and  still  less  to  the 
people  of  a  county.  It  is  a  plain  proposition  of  law,  that 
a  power  or  authority  vested  in  one  or  more  persons,  to 
act  for  others,  involving  in  its  exercise  judgment  and  dis- 
cretion, is  a  trust  and  confidence  reposed  in  the  party,  which 
cannot  be  transferred  or  delegated.  The  making  of  laws  is 
the  highest  act  of  sovereignty  that  can  be  performed  in  a  free 
nation ;  and  therefore,  the  legislative  power  may  be  truly  said 
to  be  the  supreme  power  of  a  State.  Its  exercise  requires  supe- 
rior intellectual  faculties,  improved  by  study  and  experience ; 
although  it  seems  to  be  a  common  notion  with  many  pretended 
advocates  of  popular  rights  at  the  present  day,  that  every 
man  is  instinctively  fitted  to  be  a  member  of  the  Legislature." 

We  cannot  concur  in  the  application  to  legislative  pow- 
ers, of  the  maxim  relied  upon  to  the  extent  asserted  by  that 
Court.  The  apprehension  of  disastrous  consequences  which 
might  result  from  an  unwise  use  of  a  discretion  vested  in 
the  people  or  any  portion  of  them,  seems  to  have  led  the 
Court  to  lay  down  a  principle,  which  certainly  cannot,  in 
our  judgment,  be  maintained.  No  exception  is  made  to  the 
rule  which  is  asserted,  that  legislative  power  is  a  trust  which 
cannot  be  transferred  or  delegated.     If  this  be  true,  it  neces- 
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sarily  follows,  that  the  Legislature  can  authorize  others,  either 
the  people,  the  Courts  or  individuals  to  do  nothing  which  it 
might  do  itself.  While  we  may  concur  with  that  Court  in  depre- 
cating and  condemning  the  fulsome  effusions  and  unprincipled 
conduct  of  the  damagogue,  whose  only  merit  consists  in  an  art- 
ful ability  to  deceive  the  people  and  flatter  the  public  vanity ; 
ever  persuading  them  that  they  can  do  no  wrong ;  approving, 
defending  and  advocating  every  popular  prejudice,  even  at  the 
sacrifice  of  his  own  judgment,  that  he  may  acquire  an  influence 
and  use  their  power  for  selfish  purposes — who  is  even  willing  to 
ride  upon  the  whirlwind  that  hastens  to  destruction,  for  the  giddy 
pleasure  of  guiding  the  storm,  we  ought  not  to  allow  such 
occasional  abuse  of  the  public  confidence  or  credulity,  to  impel 
us  to  the  other  extreme,  and  conclude  that  the  people  are  not 
safe  repositories  of  any  power — that  they  cannot  judiciously 
exercise  any  discretion. 

We  have  before  attempted  to  show  that  the  legislature 
may,  to  a  certain  extent,'  authorize  others  to  do  that  which  it 
might  properly  do  itself ;  and  as  its  powers  are  all  derivative, 
it  may  delegate  at  least  some  of  its  delegated  powers,  the 
right  to  do  which  is  also  denied  in  terms  by  the  Court  in 
Pennsylvania  ;  and  yet  the  authority  to  do  this,  we  apprehend, 
is  clearly  recognized  by  the  latter  Court  in  the  case  then  before  it. 

In  the  absence  of  all  legislation  on  the  subject,  the  right 
of  all  persons  to  sell  spiritous  liquors  is  undoubted.  A  law 
was  then  passed,  prohibiting  the  sale  of  such  liquors  by  all, 
except  such  persons  as  should  obtain  a  license  from  the 
Court  of  Quarter  Sessions.  Now  the  Legislature  might,  had 
it  seen  fit,  have  exempted  certain  persons  by  name  from  the 
operation  of  the  law  by  authorizing  them  still  to  sell  liquor, 
but  instead  of  doing  so,  it  delegated  that  power  to  the  Court 
of  Quarter  Sessions  by  authorizing  it  to  grant  licenses,  upon 
terms  prescribed  by  the  law,  or  by  its  discretion,  or  without 
terms,  which  it  is  immaterial  for  our  present  purpose.  This 
delegation  of  authority  is  not  censured  by  the  Court,  nor  is 
its  propriety  questioned.     We  do  not  know  whether   it  is  left 
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to  the  discretion  of  that  Court  to  determine  whether  it  would 
grant  any  licenses  or  not.  At  any  rate,  that  might  have  been 
done  with  equal  propriety ;  and  if  that  had  been  done,  then  had 
the  Legislature  delegated  the  very  power  to  one  man  or  a  few 
men,  which  it  was  determined  could  not  be  delegated  to  many 
men, — to  the  voters  of  the  county.  The  same  power  might  with 
equal  propriety  have  been  delegated  to — or,  if  the  expression  is 
prefeiTed,  the  same  jurisdiction  might  have  been  conferred  upon 
some  individual  by  name,  which  was  given  to  the  Court,  and 
if  they  could  confer  it  upon  one  man,  why  not  upon  more — the 
voters  of  the  county  ?  Had  this  authority  been  given  to  the 
Court  instead  of  the  voters,  we  are  compelled  to  believe  that  no 
complaint  of  its  constitutionality  would  have  been  entertained, 
and  yet  there  would  have  been  as  much  a  delegation  of  powers 
in  one  case  as  in  the  others.  To  prove  this  needs  no  argu- 
ment. If,  by  leaving  this  question  to  the  people,  the  republi- 
can form  of  government  is  to  be  overturned,  and  its  principles 
subverted  by  a  miniature  democracy,  may  not  the  same  awful 
calamities  be  apprehended  from  a  miniature  monarchy  ?  If,  by 
giving  this  power  to  the  people,  the  one  is  created,  then  by 
conferring  it  upon  one  individual,  we  have  the  other.  It  seems 
to  us  that  the  latter  is  quite  as  inconsistent  with  the  genius  of 
a  republic  as  the  former  and  as  subversive  of  its  principles,  al- 
though it  is  manifest  that  there  is  a  wide  difference  of  opinion 
upon  the  political  question,  as  to  which  of  these  extremes  we 
should  first  incline. 

It  is  the  substance  of  the  thing  which  we  should  look  at, 
more  than  the  form.  It  matters  not  whether  this  question  is 
submitted  to  the  people,  the  Court  or  individuals,  by  a  sepa- 
rate Act  or  by  the  original  law  prohibiting  the  sale,  and  au- 
thorizing the  granting  of  licenses,  and  we  repeat  that  we 
apprehend  the  constitutionality  of  a  clause  would  never 
have  been  questioned,  authorizing  the  Court  of  Quarter 
Sessions  to  determine  by  its  vote  or  order,  whether  any  li- 
censes should  be  granted  in  the  county  or  not.  The  answer  is, 
that  in  the  case  supposed,  the  Court  would  only  have  been 
executing  a  law,  vesting  it  with  a  discretion,  and  this  we 
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conceive  is  the  true  answer  to  the  objection  which  was   urged 
against  the  laws   in   question.     We  are   unable   to   appreciate 
the  danger  or  impropriety,  either  in  a  political   or  a  legal  view, 
of  allowing  the  Legislature  to  vest  a  discretion  of  this  kind   de- 
pending upon  many  local  circumstances  for*  its   proper  exercise, 
either  in  the  people  or  a  Court,  either  of  whom   may,  in   truth^ 
be  much  better   qualified  to   exercise  it   understandingly,  than 
the    Legislature    itself.     The   application    made   of  the  maxim 
that  delegated  power  cannot  be  delegated,  would  lead  to   most 
embarrassing  results,  and  would  have  a  much  more  certain   ten- 
dency to  despotism,  than  the  action  complained  of.     How  those 
Courts   reconciled  their  use   of  this   maxim,   with   the  powers 
universally    conferred    upon    municipal    corporations,    we     are 
not    fully    advised.     Such    corporations    are   always  delegated 
with  authority  to  pass  laws,  local  in  their  character,  it  is  true, 
but  universal   in  their   application  within  their  jurisdictions  ; — 
laws  precisely  such  as  those   in   question.     If   in   Pennsylvania 
and  Delaware,  there  are  no  incorporated  towns  or  cities,  author- 
ized to  pass  and  enforce   laws  prohibiting  the  sale  of   spiritous 
liquors,  and  many  other  acts  lawful  in   themselves,  within   their 
limits,  we  venture  the  assertion,  that  those  States  stand  alone   in 
this  respect ;  and  in   other  States,  at  least  we   imagine  it  has 
never  been  questioned,  that  such  powers  may  well  be   conferred. 
It  may  be  true,  that  this  authority  is   usually  conferred   upon  a 
board  of  trustees  or  city   council,  but   that  does   not  affect  the 
question    so    far    as   a   delegation   of   authority  is    concerned. 
This    authority    might    as    rightfully    be    conferred    upon  the 
mayor  alone,  or  upon  the  voters   of  the  city,    as  upon  a  com- 
mon council.     It  is  presumed   that  there   is    no    constitutional 
provision,    determining    upon    how    many    or    upon  how  few, 
the    legislature    may    confer    this   power.      That  must  be  left 
to  legislative  discretion.     If  the  voters  of  a  city  or  town  may 
be   authorized  to  determine,    either  directly  by  their   vote,    or 
by    their     local     representatives     whether     spiritous     liquors 
shall  be  sold  within  their    precincts,    then    surely    the     voters 
of   a    county  may  be   allowed  to   do    the     same.     Upon     the 
question  of  authority  it  can  matter  little,  whether  the   territory 
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be  greater  or  less,  or  whether  it  be  densely  or  sparsely  popu- 
lated. Both  counties  and  cities  are  municipal  corporations  and 
"vested  with  greater  or  less  powers,  according  to  the  discretion  o£ 
the  Legislature.  Both  of  these  as  well  as  other  less  important, 
perhaps,  but  similar  corporations,  are  usually  vested  with  power 
to  levy  taxes,  often  by  a  direct  vote  of  the  people,  and  collect 
them,  which  has  been  well  said  to  be  one  of  the  highest  acts  of 
sovereignty,  and  yet  this  authority  is  admitted  to  be  legitimate 
by  the  Court  in  Delaware,  in  the  very  case,  because  it  is  said  to 
be  not  the  making,  but  merely  the  execution  of  a  law.  If  to  say 
that  a  certain  tax  shall  or  shall  not  be  assessed  and  collected,  is 
not  legislation,  then  we  are  unable  to  see  how  it  is  the  making  of 
a  law  to  say  that  spiritous  liquors  shall  or  shall  not  be  sold. 
And  yet  how  variously  different  men  may  look  upon  the  same 
thing.  The  Supreme  Court  of  Delaware  says :  "No  ingenuity 
can  discover  the  shadow  of  a  similitude  between  the  Act  of  the 
19th  of  January,  1847  (the  unconstitutional  law),  and  any  part 
of  the  school  law.  To  say  that  the  authority  given  to  the  school 
voters — to  members  of  a  corporation,  to  determine  whether  a  tax 
shall  be  laid  or  not,  is  a  grant  of  legislative  power,  is  an  abuse 
of  language."  Pardon  our  simplicity  when  we  inquire  where 
they  get  that  authority  if  it  is  not  granted  them  by  the  Legis- 
lature ?  Who  else  gives  it  them  ?  The  majority  may  vote  this 
tax  upon  the  minority  against  their  consent.  This  we  had  sup- 
posed was  not  an  inherent  and  natural  right,  but  could  only  be 
delegated  by  the  sovereign  power  of  the  State.  This,  the  same 
Court  says,  is  vested  in  the  Legislature,  which  might  have  im- 
posed the  tax  specifically  by  a  direct  law.  If  all  of  this  be  true*, 
we  are  unable  to  perceive  the  abuse  of  language  anticipated  ; 
nor  do  we  think  it  requires  any  extraordinary  degree  of  ingenuity 
not  only  to  "discover  the  shadow  of  a  similitude  between 
the"  two  laws,  but  a  very  ■  striking  resemblance  in  their  prin- 
ciples. 

Without  pursuing  the  subject  further,  we  think  enough 
has  already  been  said,  to  show  that  the  Legislature  may  del- 
egate authority,  either  to  individuals  or  to  bodies  of  people, 
to  do  many  important  legislative  acts,  not  only  similar  to  that 
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authorized  by  the  law,  the  validity  of  which  is  here  questioned, 
but  also  others  of  a  more  important,  and,  upon  principle,  of  a 
much  more  questionable  propriety  ;  but  in  doing  this  it  does  not 
divest  itself  of  any  of  its  original  powers.  It  still  possesses  all 
the  authority  it  ever  had.  It  is  still  the  repository  of  the  legisla- 
tive power  of  the  State. 

Entertaining  no  doubt  of  the  constitutionality  of  the  law  author- 
izing the  division  of  Gallatin  county,  this  application  for  a  jnan- 
damus  will  have  to  be  denied. 

However  clear  this  may  appear  to  us,  and  however  novel  the 
principle  contended  for  may  have  been,  still  two  decisions  made 
by  tribunals  of  as  great  respectability  as  the  Supreme  Courts 
of  Pennsylvania  and  Delaware,  and  upon  questions  so  very 
like  this,  may  well  have  justified  those  whose  interests  and 
judgments  inclined  them  to  disapprove  of  the  Act  com- 
plained of,  in  doubting,  or  denying  its  constitutionality. 
The  question,  however,  is  now  settled,  and  we  entertain  no 
doubt  that  all  will  cheerfully  submit  to  the  provisions  and  opera- 
tion of  the  law. (a) 

Jipplication  denied. 

(a)  4  Selclen  R.  483  ;  3 Mich.  E.  342. 


William  B.  HicKVLiN,  plaintiff  in  error,  v.  Robert  H.  Haines 
et  al. ,  defendants  in  error. 

Error  to  Hardin. 

Whenever  a  non-resident  commences  an  action,  either  in  the  Circuit  or  Supreme 
Coui-t  without  filing  security  for  the  costs,  the  Court  is  required  to  dismiss  the 
.   same. 

In  this  case  an  affidavit  was  filed  showing  the  fact  that  the  plain- 
tiff in  error  was  not  a  resident  of  this  State.  Amotion  to  dismiss 
the  writ  of  error  was  then  made,  because  no  bond  for  costs  had 
been  filed  in  the  case. 

D.  J.  BaivEr,  and  R.  F.  Wingate,  for  the  defendants  in  error, 
in  support  of  the  motion. 
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W.  B.  ScATES,  and  A.  G.  Caldwell,  for  the  plaintiff  in  error, 
contra. 

Per  Curiam,  The  case  of  Ripley  v.  Morris,  2  Gilm.  381, 
is  decisive  of  the  motion.  The  Court  there  held  that  a  writ  of 
error  was  a  new  action,  and  that  whenever  a  non-resident  com- 
mences an  action  either  in  the  Circuit  or  Supreme  Court,  without 
filing  security  for  the  costs,  the  Court  is  required  to  dismiss 
the  same.(a) 

The  case  is  dismissed  at  the  costs  of  the  plaintiff  in  error. 

Motion  allowed. 

(a)  Roberts  V.  Trustees  &c.,  32  HI.  B.  474. 


Leonard  White  et  al.y  plaintiffs  in  eiTor,   v.  By  Wilson,  de- 
fendant in  error. 

Error  to  Hardin. 

An  affidavit  in  an  attachment  suit  set  forth  "that  the  said  White  and  Sloo  were 
about  to  remove  their  property  from  this  State  to  the  injury  of  Wilson."  This 
fact  was  traversed  by  plea  in  abatement:  and  under  this  issue,  the  defendant  offered 
to  prove  that  one  of  them  had  sufficient  unincimibered  personal  property  in  the 
State  to  discharge  the  plaintiff's  demand.  The  evidence  was  objected  to 
and  excluded  by  the  Court :  Held,  that  the  Court  erred  in  excluding  the 
evidence. 

To  sustain  an  attachment  on  the  gromid  that  the  debtor  "is  about  to  remove  his 
property  from  the  State  to  the  injui-y  of  such  creditor,"  two  things  must  con- 
cur :  first,  the  debtor  must  be  about  to  remove  his  property  from  the  State,  and 
second,  such  removal,  if  effected,  must  be  to  the  injury  of  the  creditor.  The  single 
fact  that  he  is  about  to  remove  his  property  from  the  State  will  not  justify  a  creditor 
in  seizing  it  by  attachment. 

Attachment,  in  the  Hardin  Circuit  Court,  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  error,  and  heard  before 
the  Hon.  William  A.  Denning  and  a  jury,  at  the  May  term,  1848, 
when  a  verdict  and  judgment  were  rendered  for  the  plaintiff  below 
for  $208.57^. 

The  facts  material  to  the  issue  are  adverted  to  by  the  Court  in 
their  Opinion. 
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W.  B.  ScATES,  for  the  plaintiffs  in  error. 

'  1.  The  statute  predicated  an  attachment  upon  the  re- 
moval  of  property  to  the  injury  of  another  does  not  contem- 
plate nor  intend  that  every  removal  of  property  in  the  fair 
and  regular  course  of  commorce  and  trade  is  to  the  injury  of 
creditors. 

2.  It  being  in  proof  that  plaintiffs  had  been  for  some  time 
previous  in  a  regular  course  of  trade  with  the  company  to 
whom  the  iron  was  sold,  and  this  iron,  even  if  belonging  to 
them,  being  about  to  be  removed  in  such  regular  course  of 
trade  —  any  evidence  tending  to  show  the  individual  sol- 
vency, within  the  jurisdiction,  of  one  of  the  partners,  whose 
property  would  be  liable  upon  failure  of  partnership  effects, 
would  rebut  and  disprove  the  allegation  of  injury  in  the  affidavit 
and  issue. 

3.  They  were  material  allegations  in  the  affidavit,  and  trav- 
ersed hy  the  plea,  that  the  property  belonged  to  plaintiffs  ;  that 
it  was  about  to  be  removed  ;  and  that  that  removal  was  injurious 
to  the  defendant.  He  cannot  select  any  particular  property  and 
maintain  that  its  removal  will  injure  him  so  as  to  sustain  an  at- 
tachment, whilst  other  property,  partnership  or  individual, 
remains  within  the  jurisdiction,  which  may  be  reached  by  a  gen- 
eral judgment  upon  personal  service,  and  which  could  have  been 
had  in  this  case. 

This  is  a  new  clause  in  the  attachment  law  and  ought  to 
receive  a  sound  and  equitable  construction,  which  will  not 
interrupt  the  fair  course  of  trade,  and  so  work  injustice.  Rev. 
Stat.  63,  §  1. 

T.  G.  C.  Davis,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Wilson  commenced  an  action  of  assump- 
sithj  attachment  against  White  &  Sloo,  as  partners.  The 
attachment  ^  was  levied  upon  a  quantity  of  pig  iron.  The 
affidavit  upon  which  the  writ  of  attachment  issued,  after 
setting    forth    the  nature    and  amount    of    the  indebtedness, 
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alleged,  "that  tlie  said  White  and  Sloo  were  about  to  remove 
their  property  from  this  State  to  the  injury  of  Wilson."  The 
plaintiffs  in  error  filed  a  plea  in  abatement  traversing  the  fact 
of  their  being  about  to  remove  their  property  from  the 
State  to  Wilson's  injury.  The  issue  upon  this  plea  was  found 
against  the  plea,  and  judgment  entered  that  plaintiffs  in  error 
answer  over,  which  they  did,  by  filing  a  plea  of  non  assumpsit, 
the  issue  upon  which  being  determined  against  them,  judg- 
ment was  rendered  in  favor  of  the  defendant  in  error  for 
$208.56^. 

All  the  evidence  before  the  jury  upon  the  trial  of  the  issue  in 
abatement  is  preserved  by  bill  of  exceptions.  This  evidence 
shows  that  the  plaintiffs,  previous  to  the  commencement  of  this 
suit,  had  been  engaged  in  making  pig  iron  in  the  county  of  Har- 
din, and  in  trading  with  a  firm  in  Cincinnati  or  Louisville.  Some 
fifty  tons  of  pig  iron,  being  all  the  personal  property  which 
the  plaintiffs  owned  in  said  county  at  that  time,  was  attached. 
The  plaintiffs  in  error  offered  to  prove  by  one  Robinson,  that  one 
of  them  owned  a  large  amount  of  personal  property  in  this  State 
free  from  any  incumbrance,  and  more  than  sufficient  to  discharge 
said  Wilson's  demand,  which  testimony  was  objected  to  by  the 
defendant  in  error,  and  excluded  by  the  Court  as  improper.  This 
decision  of  the  Court  is  assigned  for  error,  and  it  is  the  only  ques- 
tion before  us,  the  other  errors  having  been  abandoned  upon  the 
argument. 

Admitting-  that  the  plaintiffs  were  about  to  remove  the  property 
attached  from  the  State,  the  question  is,  whether  the  testimony 
of  Robinson  should  not  have  been  permitted  to  go  to  the  jury  as 
tending  to  show  that  such  removal  would  not  operate  to  the 
injury  of  Wilson. 

The  proviso  to  the  eighth  section  of  the  Attachment  Act 
authorizes  a  plea  in  abatement  traversing  the  facts  in  the  afiB- 
davit,  and  the  issue  in  this  case  was  proper.  In  determining 
upon  the  relevancy  of  the  testimony  offered,  it  becomes  necessary 
to  put  a  construction  upon  that  clause  of  the  statute  permitting 
a  creditor  to  sue  out  an  attachment  when  his  debtor  "  is  about  to 
remove  his  property  from  this  State  to  the  injury  of  such  creditor." 
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To  sustain  an  attachment  under  this  provision  of  the  statute,  two 
things  must  concur :  first^  the  debtor  must  be  about  to  remove 
his  property  from  the  State,  and  second^  such  removal,  if  effect- 
ed, must  be  to  the  injury  of  the  creditor. 

The  single  fact  that  a  debtor  is  about  removing  his  property 
from  the  State  will  not  justify  a  creditor  in  seizing  it  by  attach- 
ment; if  it  would,  dealers  in  the  produce  of  the  country, 
and  who  are  engaged  in  forwarding  it  to  markets  out  of  the 
State,  would  hold  their  property  at  all  times  and  while  engag- 
ed in  their  ordinary  business,  liable  to  be  seized  by  attachment  to 
the  great  embarrassment  of  the  trade  and  commerce  of  the  coun- 
try. It  cannot  be  supposed  that  the  Legislature  intended  to  put 
into  the  hands  of  every  creditor  the  means  of  so  greatly  annoying 
his  debtor,  and  interrupting  the  ordinary  business  of  the  country, 
unless  the  acts  of  the  debtor  were  calculated  in  some  way  to 
prove  injurious  to  the  creditor's  rights.  Why  should  a  creditor 
be  permitted  to  harass  his  debtor  by  a  proceeding  that  can  do 
the  creditor  no  good,  while  it  may  do  the  debtor  great  harm  ? 
The  process  by  attachment  was  never  designed  to  be  used  where  the 
creditor  could  reach  the  person  and  property  of  his  debtor  by  the 
ordinary  Common  Law  process,  but  only  in  cases  where  the 
debtor  resides  out  of  the  State  ;  or  is  about  placing  his  property 
beyond  the  reach  of  his  creditor  proceeding  in  the  ordinary  way. 
It  became,  then,  material  to  inquire  in  this  case  whether,  if  the  prop- 
erty about  to  be  removed  by  the  plaintiff,  had  been  taken  out  of 
the  State,  such  removal  would  have  operated  to  the  injury  of  the 
creditor.  How  was  this  to  be  ascertained  ?  We  answer,  from 
the  circumstances  of  the  case.  Another  provision  of  the  stat- 
ute authorizes  an  attachment  to  issue  when  a  debtor  is  about 
to  depart  from  the  State,  with  the  intention  of  having  his 
effects  removed  from  the  State.  How  is  this  intention  to  be 
made  to  appear  ?  By  the  acts  and  declarations  of  the  debtor, 
and  all  the  various  circumstances  by  which  men  judge  of  each  oth- 
er's intentions.  So  in  this  case,  any  facts  or  circumstances  tend- 
ing to  show  that  the  attaching  creditor  would  not  be  injured  in 
the  collection  of  his  claim,  by  the  removal  from  the  State  of  the- 
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property  which  the  plaintiffs  were  about  to  remove,  were  proper 
to  be  given  in  evidence  upon  the  issue  in  abatement.  Such  were 
the  facts  which  the  plaintiffs  proposed  to  prove  by  Robi  nson.  If 
Sloo,  one  of  the  plaintiffs,  had  an  abundance  of  unincumbered 
property,  within  the  State  to  satisfy  the  claim  of  Wilson,  and  out 
of  which  he  could  make  his  debt,  it  was  surely  a  circumstance 
tending  to  show  that  the  removal  from  the  State  of  the  particular 
property  attached,  in  the  regular  course  of  business,  was  not  to 
the  injury  of  the  attaching  creditor.  The  joint  property  of  the 
firm  of  White  &  Sloo,  and  the  individual  property  of  the  members 
of  said  firm  were  both  liable,  to  be  taken  in  satisfaction  of  the 
defendant's  claim,  and  the  plaintiffs  offered  to  show  that  the  indi- 
vidual property  of  Sloo  was  more  than  sufficient  for  that  purpose. 
This  they  should  have  been  permitted  to  do  in  support  of  the  plea 
in  abatement,  and  because  they  were  not,  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded  for  a  new  trial 
upon  the  issue  in  abatement,  (a) 

Judgment  reversed. 

{a)  Boggs  V.  Bindskoff,  23  m.  R.  66. 


Leonard  White  et  al.^  plaintiffs  in  error,  v.  Joseph  B.  Williams, 

defendant  in  error. 

Error  to  Hardin. 

This  case  depended  upon  a  state  of  facts  similar  to  the  preced- 
ing, and  the  same  pleadings  were  filed. 

W.  B.  ScATES,  for  the  plaintiffs  in  error. 

T.  G.  C.  Davis,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.     The  record  in  this  case  presents  the  same  ques- 
tion upon  a  plea  in  abatement  as  has  already  been  passed  upon 
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by  the  Court  at  the  present  term  in  the  case  of  White  &  Sloo  v. 
By  Wilson,  and  the  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  for  another  trial  upon  the  plea  in  abatement 
for  the  same  reasons  as  are  stated  in  the  Opinion  filed  in  that 

case. 

Judgment  reversed. 


William  B.  Thorn,  plaintiff  in  error,  v.  Joel  F.  Watson,  admin- 
istrator of  James  Ham,  deceased,  defendant  in  error. 

Error  to  Jefferson. 


An  account  was  filed  against  an  estate  after  the  expiration  of  two  years  from  the  time- 
ofgsantinglettersof  administration  upon  the  estate.  The  claim  was  established 
before  the  Probate  Court,  and  an  order  of  allowance  entered  directing  it  to  be  satis- 
fied from  assets  which  might  be  subsequently  discovered.  The  plaintiff  took  an 
appeal  to  the  Circuit  Court,  where  a  judgment  was  rendered  for  the  defendant.  It 
appeared  that  the  estate  was  solvent  and  that  there  would  be  a  large  surplus  for  dis- 
tribution among  the  children  of  the  intestate  :  Held,  that  the  order  of  the  Probate 
Court  was  substantially  con-ect ;  that  the  creditor  had  the  right  to  have  his  claim 
passed  lapon  by  the  Circuit  Court,  and  a  judgment  presently  for  the  amount  due,  to 
be  satisfied  pro  rata  out  of  any  estate  that  might  afterwards  be  found,  not  inven- 
toried or  accounted  for  by  the  administrator. 

It  is  a  well  settled  principle,  that  a  party  can  never  avail  himself  of  an  error  to  reverse 
a  judgment  which  does  him  no  wrong. 

There  is  no  conflict  between  the  102nd  and  I15th  sections  of  the  Statute  of  Wills. 


The  facts  of  this  case  were  substantially  as  follow :  A  little 
more  than  two  years  after  the  letters  of  administration  were  issued 
to  the  defendant,  the  plaintiff  filed  his  account  in  the  office  of  the 
Probate  Justice  of  the  Peace.  The  defendant  entered  his  appear- 
ance, and  by  consent  the  cause  was  tried  without  process.  The 
defendant  pleaded  the  Statute  of  Limitations  and  a  set-off.  Evi- 
dence was  adduced,  and  the  Court  found  for  the  plaintiff,  $19.62  : 
but  decided  that  it  was  barred  by  the  Statute  of  Limitations  from 
sharing  in  the  effects  accounted  for  in  the  inventory,  but  that  it 
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would  be  allowed  and  satisfied  pro  rata  out  of  any  future  discov- 
ered estate. 

The  cause  was  taken  by  appeal  to  the  Circuit  Court,  where  the 
same  defences  were  set  up.  The  cause  was  submitted  to  the  Court, 
and  the  Court  decided  that  the  account  was  barred  by  the  Statute 
of  Limitations,  and  refused  to  adjudicate  upon  the  accounts 
between  the  parties,  and  to  enter  a  judgment  in  favor  of  the 
plaintiff,  quando  acciderint,  but  entered  a  judgment  against  the 
plaintiff  for  costs. 

W.  B.  ScATES,  for  the  plaintiff  in  error. 

There  are  two  limitations  in  the  Statute  of  Wills,  one  general 
(Rev.  Stat.,  p.  558,  §  102),  the  other  special  among  creditors, 
in  the  classification  of  claims,     (p.  561,  §  115.) 

The  spirit  of  our  law  is  to  subject  all  property  to  pay  debts  ; 
ihid.  545,  §  46  ;  ib.  558,  §  103  ;  ib.  550,  §  110  ;  and  that 
all  creditors  of  each  class  shall  have  a  fair  proportion  ;  ibid.  561, 
§§  115-20  ;  and  to  hold  administrator  to  annual  settlements 
until  all  are  paid,  or  estate  gone.  Ibid.  562,  §§  122-6. 
For  which  purpose,  legatees,  &c.,  shall  refund.  Ibid.  563, 
§§  129-30. 

If  there  be  two  affirmative  statutes  or  sections  in  the  same 
statute,  the  rule  of  construction  is,  that  one  does  not  repeal 
the  other,  if  both  may  consist  together.  Bruce  v.  Schuyler, 
4  Gilm.  221. 

The  plaintiff  was  entitled  to  a  judgment  of  assets  quando 
acciderint.,  at  all  events.  Toller  on  Ex'rs,  top  page,  469  ; 
Noel  V.  Nelson,  3  Saund.  226  ;  2  Tidd's  Pr.  1038,  1039, 
1041 ;  8  Law  Library,  top  page,  199.  For  analogous  cases 
on  the  Statute  of  Limitations,  see  8  Law  Library,  301,  top 
page.  As  to  proof  of  tradesmen's  accounts,  Boyer  v.  Sweet, 
3  Scam.  120. 

D.  Baugh,  for  the  defendant  in  error,  cited  and  com- 
mented  upon  the  102nd  and  115th  sections  of  the  Statute  of 

Wills. 
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The  Opinion  of  the  Court  was  delivered  by 

Troibull,  J.  The  plaintiff  filed  an  account  against  the  estate 
of  Ham  in  the  office  of  the  Probate  Justice  after  the  expiration 
of  two  years  from  the  time  of  granting  letters  of  administration 
upon  said  estate.  The  defendant  entered  his  appearance  and 
went  to  trial  before  the  Probate  Justice,  who  decided  that  the 
plaintiff's  claim  was  just,  and  would  be  allowed  if  assets  were 
found  not  inventoried  or  accounted  for  by  the  administrator, 
otherwise  not,  the  claim  not  having  been  exhibited  within  two 
years  from  the  granting  of  letters  of  administration.  From  this 
order  the  plaintiff  appealed  to  the  Circuit  Court,  where  the  cause 
was  tried  by  the  Court  by  consent  of  parties,  and  judgment  ren- 
dered in  defendant's  favor  for  costs. 

A  bill  of  exceptions  taken  in  the  cause  contains  an  agreement 
of  the  parties,  admitting  that  the  estate  of  Ham  was  solvent,  and 
that  there  would  be  a  large  surplus  to  distribute  among  his  chil- 
dren ;  that  the  account  sued  on  by  plaintiff  was  not  sued  upon 
until  a  few  days  after  the  expiration  of  two  years  from  the  issu- 
ing of  letters  of  administration  to  the  defendant,  and  that  there 
had  not  been  a  final  settlement  of  the  estate  of  said  deceased. 
The  bill  of  exceptions  further  states,  that  the  "Court  found  for 
the  defendant  under  the  Statute  of  Wills  and  Testaments,  that 
the  plaintiff's  claim  was  barred  by  §  115  of  said  Act,  and 
thereupon  refuse  to  ascertain  the  balance  due  said  plaintiff, 
and  to  render  a  judgment  therefor  to  be  collected  out  of  future 
discovered  assets."  To  all  of  which  decisions  the  plaintiff 
excepted,  and  said  judgment  and  decisions  are  now  assigned  for 
eiTor. 

In  determining  the  correctness  of  the  decisions  excepted 
to,  it  will  be  necessary  to  put  a  construction  upon  the  latter 
portion  of  the  115th  section  of  the  Act  relating  to  Wills,  and 
upon  the  102nd  section  of  the  same  Act,  which  latter  section 
it  is  insisted,  is  inconsistent  with  the  115th  section,  if  the 
decision  of  the  Circuit  Court  be  correct.  That  part  of  the 
115th  section  limiting  the  time  within  which  creditors  may 
exhibit  their   claims   against  the  estates   of  deceased   persons, 
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is  as  follows  :  "All  demands  not  exhibited  within  two  years 
as  aforesaid  (that  is,  fi'om  the  time  of  granting  letters),  shall 
be  forever  barred,  unless  such  creditor  shall  find  other  estate  of 
the  deceased  not  inventoried  or  accounted  for  by  the  executor  or 
administrator  ;  in  which  case,  his  claim  shall  be  paid,  pro  rata, 
out  of  such  subsequently  discovered  estate ;  saving,  however,  to 
Jemes  covert,  infants,  persons  of  unsound  mind,  or  imprisoned, 
or  beyond  the  seas,  the  term  of  two  years  after  their  respective 
disabilities  be  removed,  to  exhibit  their  claims."  We  see  no 
difficulty  in  construing  this  provision  of  the  statute.  The 
language  used  is  too  plain  to  admit  of  doubt,  and  expressly  pro- 
hibits all  creditors  who  neglect  to  exhibit  their  claims  against 
an  estate  within  two  years  from  the  time  of  the  granting  of 
letters  testamentary  or  of  administration  thereon  from  doing 
so  afterwards,  unless  they  can  find  other  estate  of  the  deceased 
not  inventoried  or  accounted  for  ;  or  unless  they  fall  within  some 
saving  clause  of  the  statute.  Nor  do  we  perceive  that  this 
construction  at  all  conflicts  with  the  102nd  section,  which  is  as 
follows  ;  "No  suit  shall  be  brought  against  any  executor  or 
administrator,  for  or  on  account  of  any  claim  or  demand 
against  the  testator  or  intestate,  unless  such  suit  shall  be 
brought  within  one  year  next  after  such  executor  or  administrator 
shall  have  settled  his  accounts  with  the  Court  of  Probate." 
The  115th  section  does  not  prevent  the  bringing  of  an  action  at 
any  distance  of  time,  provided  the  creditor  can  discover 
property  not  inventoried  or  accounted  for  by  the  administra- 
tor, but  the  102nd  section  comes  in  and  prevents  the  bring- 
ing of  a  suit  in  any  event  after  the  expiration  of  one  year 
from  the  time  of  the  settling  of  his  accounts  by  the  execu- 
tor or  administrator  with  the  Court  of  Probate.  The  123rd  sec- 
tion of  the  Statute  of  Wills  requires  executors  and  administrators 
to  exhibit  accounts  of  their  administration  for  settlement,  at 
the  first  term  of  the  Probate  Court  which  shall  happen  after 
the  expiration  of  one  year  from  the  date  of  their  letters,  so  that 
the  one  year  limitation  provided  for  by  the  102nd  section  can 
never  expire  before  the  two  years  from  the  time  of  granting 
letters.       The    object   of   these  various   limitations, — and  we 
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think  it  a  commendable  one, — was,  no  doubt,  to  compel  the 
speedy  settlement  of  estates  ;  and  in  our  opinion,  the  Circuit 
Coui't  did  not  eiT  in  deciding  that  the  plaintiff's  claim  was 
barred  by  that  provision  of  the  115th  section  before  referred  to. 

It  is,  however,  insisted  that  the  Circuit  Court  erred  in  the  form 
of  its  judgment,  and  that  the  plaintiff  would  be  forever  barred  by 
the  judgment  rendered  from  any  future  recovery,  should  he  here- 
after find  other  estaxe  of  the  intestate  not  inventoried  or  accounted 
for  by  the  administrator.  Such  may  be  the  effect  of  the  judg- 
ment as  entered.  This  case  having  been  commenced  before  the 
Probate  Justice,  the  pleadings  were  oral  and  the  defendant  was 
at  liberty  upon  the  trial  to  interpose  any  defence  which  the  law 
would  permit.  The  bill  of  exceptions  shows  that  he  insisted  as  well 
upon  the  pleas  of  non-assumpsit  and  set-off,  as  upon  the  Statute 
of  Limitations  of  two  years.  Under  the  issues  of  non-assuinjj- 
sit  and  set-off,  the  plaintiff  had  the  right  to  have  his  claim  passed 
upon  by  the  Court,  and  a  judgment  presently  for  the  amount 
due,  if  anything,  to  be  satisfied  out  of  any  estate  that  might 
afterwards  be  found  not  inventoried  or  accounted  for  by  the 
administrator.  Tidd's  Pr.  1017,  1018  ;  Ram.  on  Assets,  301, 
ch.  25. 

The  only  effect  of  such  a  judgment  would  be  to  ascertain 
the  amount  of  the  plaintifi's  claim,  and  upon  this  judgment 
he  might  either  bring  an  action  of  debt,  or  take  further  proceed- 
ings before  the  Probate  Justice,  in  case  he  should  ever  afterwards 
be  able  to  find  other  estate,  not  inventoried  or  accounted 
for.  (a) 

The  order  of  the  Probate  Justice  was  substantially  correct, 
and  the  refusal  of  the  Circuit  Court  to  investigate  the  plain- 
tiff's account  and  ascertain  the  amount  due  would  consti- 
tute error,  if  the  record  did  not  show  that  the  plaintiff  was 
in  no  respect  injured  by  such  refusal.  It  is  a  well  settled 
principle,  that  a  party  can  never  avail  limself  of  an  error  to 
reverse  a  judgment,  which  does  him  no  wrong.  The  bill  of 
exceptions  in  this  case  contains  all  the  evidence,  and  the  intro- 
duction   of    his    account   by   the   plaitiff  was   the   only  proof 

(a)  Judyv.  Kelly,  11  m.  K.  216;  People  t».  White,  11  Bl.  R.  349;  Rowan  v.  Kirk- 
patrick,  14  lU  .  R.  9;  Stoue  v.  Clark,  40  111.  R  411;  Rosenthal  v.  Magee,  41  111.  R.  370. 
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to  sustain  his  claim,  except  as  to  a  few  items  which  were  more 
than  overbalanced  by  the  set-ofif  of  the  defendant,  which  the 
plaintiff  admitted.  An  attempt  seems  to  have  been  made  in  the 
Circuit  Court  to  lay  a  foundation  for  the  introduction  in  evidence 
of  the  plaintiff's  book  of  account,  and  for  that  purpose,  various 
witnesses  were  called ;  but  it  is  necessary  to  determine  whether 
the  proper  foundation  for  that  purpose  was  laid  or  not,  as  the  bill 
of  exceptions  nowhere  shows  that  said  book  was  offered  in  evi- 
dence ;  and  it  was  only  the  original  book,  and  not  a  copy  from 
it  that  would  have  been  admissible. (a)  So  far  as  the  bill  of 
exceptions  shows,  the  plaintiff  did  not  offer  his  account  book  in 
evidence  and  there  was  no  testimony  before  the  Court  which 
would  have  justified  a  judgment  in  the  plaintiff's  favor ;  hence  the 
plaintiff  suffered  no  injury  by  the  refusal  of  the  Court  to  examine 
the  testimony. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed, 

(a)  Boyerw.  Sweet,  SScam.  E.  120. 


Benajar  Neely,  impleaded,  &c.,  appellant,  v.  James  G.  Lewis, 

appellee. 

Appeal  from  Pope. 

A.  holding  a  sealed  note  against  B.  as  principal,  and  two  others  as  sureties,  it  was 
agreed  that  the  same  might  be  renewed.  A  new  note  was  drawn,  executed  hy  the 
principal  and  one  of  the  sureties,  and  left  with  A.  for  execution  hy  the  other  surety. 
"When  so  executed  it  was  to  be  in  lieu  of  the  old  note  :  Held,  that  the  note  could  not 
be  delivered  to  the  obligee  as  an  escrow. 

Debt,  in  the  Pope  Circuit  Court,  brought  by  the  appellee 
against  the  appellant,  and  John  G.  Neely,  and  heard  before 
the  Hon.  William  A.  Denning,,  at  the  October  term,  1848, 
upon  a  demurrer  to  pleas,  which  are  stated  in  the  Opinion 
of  this  Court.  The  demurrer  was  sustained,  and  judgment 
rendered  for  the  plaintiff  below  for  $123,  debt,  and  $12.03 
damages.  From  this  judgment,  Benajar  Neely  took  an 
appeal. 
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W.  B.  ScATES,  for  the  appellant,  cited  Pawling  v.  The  United 
States,  2  Peters'  Cond.  R.  92. 

T.  G.  C.  Davis,  for  the  appellee,  relied  upon  the  case  of  Moss 
V.  Riddle,  2  Peters'  Cond.  R.  277. 

The  Opinion  of  the  Court  was  delivered  by 

Caton  J.  This  declaration  is  in  the  usual  form  in  debt  on  a 
sealed  note  or  obligation  against  the  appellant  and  John  G. 
Neely.  The  appellant  pleaded,  substantially,  that  previous  to 
the  making  of  the  instrument  declared  on,  the  plaintiff  held 
another  note  executed  by  the  defendants  and  one  William  H. 
Neely,  in  which  John  G.  Neely  was  principal  and  the  others  were 
sureties  ;  that  it  was  agreed  between  the  plaintiff  and  the  makers 
of  that  note  that  the  same  should  be  renewed  by  their  giving  a  new 
note,  and  that,  in  pursuance  of  such  agreement,  the  note  now  in 
suit  was  made  by  the  defendants  below,  and  William  H.  Neely 
not  being  present,  the  note  was  left  with  the  plaintiff  to  obtain  its 
execution  by  William  H.  Neely,  and  when  thus  executed,  it  was 
to  be  in  lieu  of  the  former  note  ;  that  this  note  was  never  execu- 
ted by  the  other  surety,  and  hence  is  of  no  effect. 

A  demurrer  was  sustained  to  these  pleas,  which  is  here  assigned 
for  error,  and  in  determining  the  propriety  of  this  decision,  we 
have  only  to  ascertain  whether  in  law  this  obligation  was  delivered 
to  Lewis  as  an  escrow,  or  whether  it  became  operative  at  that 
time. 

It  was  admitted  upon  the  argument,  that  it  is  a  settled 
rule  of  the  Common  Law,  that  a  deed  cannot  be  delivered 
to  the  grantee  as  an  escrow,  but  it  was  insisted  that  this 
rule  ought  not  to  be  applied  to  a  sealed  instrument  for 
the  payment  of  the  money,  which  may  be  negotiated.  But  it 
seems  to  us,  that  that  question  is  determined  by  the  Supreme 
Com't  of  the  United  States  in  the  case  of  Moss  v.  Rid- 
dle, 2  Peters'  Cond.  R.  277.  There  the  suit  was  upon  a 
joint  bond  for  the  payment  of  money,  executed  by  Welch  and 
Moss.  The  latter  pleaded  that  he  signed  and  sealed  the 
bond,  and   delivered  it   to  Joseph  Riddle,  one   of  the   plain- 
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tiffs,  as  an  escrow,  to  be  his  act  and  deed  on  condition  that  it 
should  be  afterwards  signed,  sealed  and  delivered  by  same  other 
friend  of  Welsh,  which  was  not  done,  and  so  the  said  writing 
was  void  as  to  him,  the  said  Moss.  This  plea  was  held  to  con- 
stitute no  defence,  upon  the  ground  solely  that  a  bond  cannot  be 
delivered  to  an  obligee  as  an  escrow.  That  case  was  precisely 
analogous  to  the  one  before  us.  That  was  a  specialty  or  deed 
for  the  payment  of  money  only,  and  so  is  this.  Whether  in  that 
case  the  instrument  was  negotiable  or  not,  we  have  no  means  of 
determining,  but  we  can  perceive  no  reason  why  its  negotiability 
should  exempt  it  from  the  operation  of  the  rule ;  but  if  that  cir- 
cumstance should  have  any  influence,  it  would  rather  seem  to  be 
the  other  way. 

The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Joseph  Hayes,  impleaded,  &c.,  plaintiff  in  error,  v.  Albert  G. 
Caldwell  et  al.,  defendants  in  error. 

Error  to  Gallatin. 

An  appeal  or  writ  of  error  does  not  lie  from  an  interlocutory  judgment  or  decree, 
but  there  must  be  a  final  decision  of  the  case  before  either  party  can  have  it  reviewed 
in  the  Supreme  Court ;  such  a  decision  as  settles  the  rights  of  the  parties  respecting 
the  subject  matter  of  the  suit,  and  which  concludes  them  until  it  is  reversed  or  set 
aside. 

A  defendant  in  a  bill  of  discovery  may  claim  his  privilege,  and  decline  answering 
such  allegations  of  the  bill  as  may  have  a  tendency  to  subject  himself  to  a  criminal 
prosecution . 

Bill  op  Discovery  in  aid  of  a  suit  at  law,  in  the  Gallatin 
Circuit  Court,  filed  by  the  defendants  in  error  against  the  plain- 
tiff in  error  and  others.  The  cause  came  on  to  be  heard 
before  the  Hon.  William  A.  Denning,  at  the  October  term, 
1847,  on  the  demurrer  of  the  present  plaintiff  in  error,  when  the 
same  was  overruled.  There  was  no  final  judgment  in  the  Circuit 
Court. 

ILL.  R.  VOL.  X.  4 
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A.  G.  Caldwell,  for  the  defendants  in  error,  moved  to  dismiss 
the  writ  of  error  for  the  following  reasons  : 

1.  The  writ  is  sued  out  upon  an  interlocutory  decree  of  the 
Gallatin  Circuit  Court  against  one  of  the  parties  therein  ; 

2.  There  was  no  final  decree  by  the  Circuit  Court  in  said 
cause  ;  and 

3.  The  proceeding  was  otherwise  irregular. 

In  support  of  the  motion,  he  cited  the  following  authorities  : 
Pentecost  v.  Magahee,  4  Scam.  326  ;  Cornelius  v.  Coons, 
Bre.  15 ;  Dunham  v.  Braiman,  1  Root,  551  ;  Carpenter  v. 
Childs,  ib.  181  ;  Ray  v.  Fitch,  290  ;  Drowne  v.  Stimpson,  2 
Mass.  445  ;  McLaren  v.  Allen,  Minor,  117 ;  Harris  v.  Kreps, 
ib.  184. 

W.  B.  ScATES,  for  the  plaintiff  in  error,  resisted  the  motion, 
contending  that  Hayes  was  not  bound  to  answer,  because  it  might 
tend  to  criminate  himself. 

A  witness  is  not  bound  to  answer  questions  which  might  sub- 
ject him  to  punishment.     3  Black.  Com.  top  p.    287,  note   31  ; 

4  T.  R.  440  ;  8  East,  77 ;  1  Salk.  153  ;  4  Esp.  225,  242  ;  4 
State  Tr.  6  ;  6  do.  649  ;  16  Vesey,  242  ;  2  Lord  Raym.  1088  ; 
Mitford's  PL  157,  159  ;  1  Strange,  444  ;  3  Taunt.  424. 

As  to  mere  disgracing  a  witness,  see  Starkie's  Ev.  part  H., 
139.  Yet  he  is  competent  to  disgrace  himself.  2  Starkie,  116  ; 
8  East,  78  ;  11  do.  309  ;  and  may  impeach  his  own  solemn  acts. 

5  M.  &  S.  244  ;  7  T.  R.  604. 

K particeps  criminis  may  be  examined.     Cowper,  197. 

A  defendant  to  a  bill  of  discovery  is  not  only  protected  from 
answering  the  broad  and  leading  fact,  but  any  fact,  the  answer  to 
which  may  furnish  a  step  in  a  prosecution,  if  any  person  should 
choose  to  indict  him.  1  Maddock's  Ch.  214  ;  2  do.  320,  321  ; 
see,  also,  14  Vesey,  65,  59  ;  8  do.  408  ;  2  do.  243,  246. 

Where  two  have  equal  claims  to  protection,  the  Court 
will  not  interpose.  2  Maddock's  Ch.  321;  Mitford's  PL 
222,  3d.  Ed.;  nor  can  he  be  made  to  answer  what  is  a  matter 
of  scandal.  3  Vesey,  370  ;  1  Maddock's  Ch.  214  ;  2  do.  492  ; 
nor  what  may  lead  to  a  legal  accusation,    or  may  subject   hira 
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to  a  penalty,  and  not  merely  what  must ;  or  in  the  nature  of  a 
penalty,  or  forfeiture.  1  Mad.  Ch.  214 ;  1  Bro.  C.  C.  98  ; 
11  Vesey,  525 ;  8  do.  405 ;  1  Atk.  529,  539  ;  2  Vesey,  389 ; 
245,  109. 

A  demurrer  to  a  bill  for  the  discovery  of  several  distinct  mat- 
ters, against  several  distinct  defendants,  would  hold.  1  Mad. 
Ch.  215  ;  Mitf.  PI.  163. 

Demurrer  sustainable  for  immateriality.  1  Mad.  Ch.  198  ; 
Mitf.  PI.  155-6,  3rd  Ed.  ;  see  1  Bro.  C.  C.  96,  said  to  be  the 
first  instance  of  a  demurrer  for  immateriality.  See  2  Atk.  387, 
394  ;  2  Vesey,  Jr.,  396  ;  1  Anstr.  82  ;  2  Bro.  C.  C.  154  ;  Finch, 
36,  44  ;  Mitf.  Pl.  151. 

Caldwell,  in  reply,  contended  that  after  a  demurrer  is  over- 
ruled, the  party  is  compelled  to  answer. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  Caldwell  and  Ryan  brought  a  suit  at  Law  against 
Hayes,  Guard  and  Siddall,  and  also  exhibited  a  bill  in  Chancery 
for  the  discovery  of  facts  to  aid  in  the  prosecution  of  the  action. 
Hayes  filed  a  demuiTer  to  the  bill,  which  the  Court  overruled. 
He  then  sued  out  a  writ  of  error  which  the  defendants  in  error 
now  move  to  dismiss.  An  appeal  or  writ  of  error  does  not  lie 
from  an  interlocutory  judgment  or  decree,  but  there  must  be  a 
final  decision  of  the  case  before  either  party  can  have  it 
reviewed  in  this  Court ;  such  a  decision  as  settles  the  rights  of 
the  parties  respecting  the  subject  matter  of  the  suit,  and  which 
concludes  them  until  it  is  reversed  or  set  aside.  Pentecost 
V.  Magahee,  4  Scam.  326.  The  present  case  is  not  within 
this  principle.  The  order  of  the  Court  on  the  demurrer  was 
not  a  final  disposition  of  the  case. (a)  The  rights  of  the 
parties  were  not  thereby  ascertained  and  determined.  The 
case  is  still  pending  for  the  further  action  of  the  Circuit 
Court.  The  defendants  have  still  to  plead  to  or  answer  the 
allegations  of  the  bill,  and  the  Court  has  yet  to  decide  upon 
the  sufiiciency  of   the  plea   or   answer.     Not  until  these  sub- 

(tt)  Knapp  V.  Marshall,  26111.  R.  63, 
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sequent  proceedings  are  had,  and  the  suit  is  at  an  end,  can  the 
case  if  ever,  be  removed  into  this  Court  for  revision. 

It  was  insisted  on  the  argument,  that  the  effect  of  dismissing 
the  writ  of  error  will  be  to  compel  the  defendant,  Hayes,  to  make 
discovery  as  to  all  of  the  allegations  of  the  bill,  although  he  may, 
by  so  doing,  subject  himself  to  prosecution  for  a  criminal 
offence.  No  such  result  can  follow.  He  can  insist  upon  his 
rights  in  this  respect,  as  well  in  his  answer  as  by  demurrer.  He 
can  answer  the  allegations  that  have  no  such  tendency,  and  as  to 
those,  the  response  to  which  may  tend  to  criminate  him,  he  may 
claim  his  privilege  and  decline  to  answer ;  and  the  Court,  if 
satisfied  that  he  cannot  safely  make  the  discovery,  will  certainly 
protect  him  in  refusing  to  do  it. 

The  writ  of  error  is  dismissed  with  costs. 

TVril  dismissed. 


Meredith  Hawkins,  plaintiff  in   error,   v.   Silas  N.  Berry, 

defendant  in  error. 

Error  to  Franklin.  ' 


To  constitute  a  warranty,  the  term  warrant  necu  not  be  used,  nor  is  any  precise  form 
of  expression  required  ;  but  there  must  be  an  affirmation  as  to  the  quality,  or  con- 
dition of  the  thing  sold  Cnot  asserted  as  a  matter  of  opinion  or  belief) ,  made  by  the 
seller  at  the  time  of  the  sale,  for  the  purpose  of  assuring  the  buyer  of  the  truth  of 
the  fact  affirmed,  and  inducing  him  to  make  the  purchase,  which  is  so  received  and 
relied  on  by  the  purchaser,  {a) 

Assumpsit,  in  the  Franklin  Circuit  Court,  brought  by  the 
defendant  in  error,  against  the  plaintiff  in  error,  and  finally  heard 
before  the  Hon.  William  A.  Denning  and  a  jury. 

The  declaration  alleged  that  Berry,  at  the  instance  and 
request  of  Hawkins,    agreed    to  buy   of  him  a   certain  horse 

(a)  ToweU  ».  Gatewood,  2 Scam.  E.  25  and  notes;  Hanson  v.  Basse,  45  HI.  R.  496. 
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for  $85,  and  that  Hawkins,  by  then  and  there  fully  wan-anting 
the  horse  to  be  sound,  sold  him  to  Berry  for  that  sum  which  was 
paid  ;  whereas,  the  horse  was,  at  and  after  the  time  of  the  sale  and 
warranty,  unsound,  and  in  consequence  of  that  unsoundness,  was 
wholly  lost  to  Berry. 

The  defendant  pleaded  non  assumpsit,^  upon  which  issue  was 
joined.  Verdict  for  the  defendant  at  September  term,  1846. 
The  plaintiff  moved  for  a  new  trial,  and  at  the  March  term,  1847, 
filed  his  affidavit,  stating  that  since  the  trial  he  was  informed 
that  he  could  prove  that  defendant  had  acknowledged  that  he 
traded  the  horse  to  plaintiff  for  a  sound  horse  ;  that  he  proved  at 
the  former  trial  that  the  horse  was  unsound  at  the  time  of  sale, 
and  in  consequence  was  valueless  ;  that  this  suit  was  instituted  for 
the  damages  he  had  sustained,  and  for  money  laid  out  for  said 
horse ;  that  he  was  unable  to  prove  at  the  trial  that  defendant 
traded  him  the  horse  for  a  sound  horse,  and  it  was  only  since  the 
trial  he  has  learned  he  could  prove  the  same.  The  Court 
granted  a  new  trial,  to  which  the  defendant  excepted. 

At  the  September  term,  1847,  the  Court  ordered  than  an 
appeal,  in  which  Hawkins  was  plaintiff  and  Berry  was  defend- 
ant, be  consolidated  with  this  cause,  and  that  they  be  tried 
together.  The  two  causes  were  then  submitted  to  a  jury,  and  a 
verdict  rendered  in  favor  of  the  plaintiff  for  $50.  The  defend- 
ant moved  for  a  new  trial,  which  was  overruled  and  the  defend- 
ant excepted. 

By  the  bill  of  exceptions  it  appeared  that  Berry  proved  by 
E.  H.  Foster,  that  he  was  present  at  the  time  of  the  sale  and 
heard  the  contract  between  the  parties.  The  horse  was  sold 
by  defendant  to  plaintiff  for  $85  ;  all  but  $7  of  which  was 
paid  down.  During  the  time  of  making  the  contract,  defend- 
ant told  plaintiff  that  the  horse  had  always  been  considered 
a  sound  horse,  except  that  he  had  had  an  attack  of  the  colic 
once.  The  horse  was  about  twenty  years  old  ;  that  at  this 
part  of  the  conversation  between  the  parties,  the  plaintiff  inter- 
rupted the  defendant  by  sayirig,  "you  need  not  tell  me  anything 
about  it,  for  I  know  all  about  that  better  than  you  do."  Wit- 
ness had  owned  the  horse  a  year  immediately  preceding  the  sale 
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to  the  plaintiff.  The  defendant  had  spent  the  night  with  witness 
preceding  the  sale  to  the  plaintiff,  and  purchased  the  horse  of 
him  the  next  morning.  Witness  had  kept  the  horse  for  mares 
that  season,  and  apart  of  the  time  he  was  kept  in  like  manner  by 
Berry,  who  lived  on  witness'  farm  within  a  half  mile  of  his  stable 
where  the  horse  was  kept.  He  was  brought  home  poor  after  the 
season,  but  had  become  fat,  and  had  been  well  taken  care  of,  and 
thrived  well ;  that  nothing  had  been  the  matter  with  the  horse, 
except  a  little  lameness  a  time  or  two  in  one  hind  leg,  which  he 
took  to  be  a  spavin ;  witness  believed,  at  the  time  of  the  sale, 
and  still  believes,  that  the  horse  was  sound.  The  defendant 
had  not  seen  the  horse  for  six  months  previous  to  the  sale.  The 
plaintiff  had  watered  and  fed  him  after  the  season  was  out,  in 
witness'  absence.  The  defendant  did  not  warrant  the  horse. 
The  plaintiff  did  not  require  any  such  thing.  Witness  was  the 
only  person  present  at  the  sale  except  the  parties.  The  horse 
remaining  in  witness'  stable  three  or  four  weeks  after  the  sale, 
he  discovered  that  the  horse  had  the  big  jaw,  and  assisted 
the  plaintiff  in  doctoring  it.  Not  long  after,  the  plaintiff 
took  the  horse  home  and  turned  him  into  an  open  lot, 
exposed  to  the  weather  and  mud,  when  he  continued  to  grow 
worse  until  June,  when  he  died  apparently  of  that  disease, 
not  being  treated  by  the  plaintiff  as  he  had  been  in  the  habit  of 
being  treated. 

S.  M.  Williams  stated  that  he  was  acquainted  with  the  dis- 
eases of  horses,  and  with  the  big  jaw,  which  comes  on  by  degrees, 
and  is  sometimes  two  or  three  weeks  seated  in  the  system  before 
it  makes  its  appearance  on  the  jaws,  and  it  frequently  manifested 
itself  in  one  of  the  hind  legs,  though  the  horse  will  sometimes 
thrive  if  kept  in  a  stable. 

William  Baxter  stated  that  a  year  ago,  when  coming  to  this 
Court  in  company  with  the  defendant,  he  heard  him  say  that  he 
sold  the  horse  to  plaintiff  for  a  sound  horse,  but  recollected  noth- 
ing else  said  in  that  conversation. 

William  Whitington  stated,  that  after  the  horse  had  become 
poor,  the  plaintiff  made  an  effort  to  trade  him  to  witness' 
father,  and  to  an  inquiry  by  his  father  how  the  horse  became 
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SO  poor,  he  said  that  it  was  occasioned  by  his  being  kept  in  the 
weather,  he  not  having  a  stable  for  him. 

This  was  all  the  evidence  in  the  case. 

Assignment  of  errors. 

1.  The  declaration  is  not  sufficient  in  law  to  authorize  the 
Court  to  give  judgment  against  the  defendant  below  ; 

2.  In  granting  a  new  trial  to  plaintiff  below  ; 

3.  In  consolidating  with  this  cause  an  appeal  case  where 
Hawkins  was  plaintiff,  and  Berry  was  defendant,  and  in  trying 
them  together  without  the  consent  of  both  parties  ; 

4.  In  refusing  a  new  trial  to  the  defendant  below ;  and 

5.  In  giving  judgment  for  the  plaintiff  below.  - 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  only  question  necessary  to  be  decided  in 
this  case  is,  whether  the  evidence  authorized  the  verdict  of  the 
jury.  To  sustain  this  finding,  it  must  appear  that  Hawkins  war- 
ranted the  horse  to  be  sound.  To  constitute  a  warranty,  the  term 
warrant  need  not  be  used,  nor  is  any  precise  form  of  expression 
required ;  but  there  must  be  an  affirmation  as  to  the  quality  or 
condition  of  the  thing  sold  (not  asserted  as  a  matter  of  opinion 
or  belief),  made  by  the  seller  at  the  time  of  the  sale,  for  the  pur- 
pose of  assuring  the  buyer  of  the  truth  of  the  fact  affirmed,  and 
inducing  him  to  make  the  purchase,  which  is  so  received  and  re- 
lied on  by  the  purchaser.  2  Kent's  Com.  485  ;  Chitty  on  Con. 
135  ;  Osgood  v.  Lewis,  2  Harris  &  Gill,  495.  The  facts  detailed 
by  the  witness  who  was  present  when  the  contract  was  made, 
clearly  show  that  Berry  knew  much  more  about  the  horse  than 
Hawkins  ;  and  that  in  making  the  purchase,  the  former  relied 
solely  on  this  superior  knowledge,  and  not  on  any  representations 
made  by  the  latter.  When  told  by  Hawkins  that  the  horse  had 
always  been  considered  as  sound,  and  was  a  certain  age,  he  re- 
plied that  it  was  unnecessary  to  tell  him  any  thing,  for  he  knew  all 
about  the  horse.  The  only  testimony  in  the  least  conflicting  with 
this  view  of  the  case  is  the  naked  declaration  of  Hawkins  that  he 
sold  the  horse  for  a  sound  one.     This  admission  was  made  some 
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time  after  the  sale,  and  under  circumstances  not  calculated  to 
impress  us  with  the  conviction  that  there  was  any  warranty  as  to 
the  soundness  of  the  horse.  The  witness  can  state  nothing  else 
in  connection  with  the  transaction.  It  is  most  reasonable  to  con- 
clude this  declaration  in  fact  corresponded  with  those  made  at  the 
sale,  and  that  the  witness  did  not  understand  or  recollect  its  real 
import.  Declarations  of  this  character,  although  evidence  against 
the  party  making  them,  are  entitled  to  but  little  consideration 
when  inconsistent  with  the  well  established  facts  of  the  case. 
But  taking  the  admission  in  its  broadest  sense  and  without  refer- 
ence to  the  other  testimony,  it  does  not  make  out  a  case  of  war- 
ranty. It  must  appear  in  addition  that  the  purchaser  relied  on  a 
warranty  and  that  the  rest  of  the  evidence  fails  not  only  to  estab- 
lish this,  but  on  the  contrary,  shows  that  not  the  least  reliance 
was  placed  on  the  assertions  of  the  seller,  respecting  the  condition 
of  the  horse.  In  our  opinion,  a  new  trial  should  have  been  granted. 
The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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Barthelmie  Fortier  et  al.,  appellants,  v.  Charles  Ballance, 

appellee. 

Jippeal  from  Peoria. 

A.  leased  certain  premises  to  B.  for  a  term  of  years,  reserving  the  right  of  re-eutry 
in  case  of  a  failure  to  pay  the  stipulated  rent.  B.  attorned  to  C.  before  the  exi)ira- 
tion  of  the  term,  and  A.  bi'ouglit  an  action  of  forcible  detainer  against  them  :  Keld, 
that  by  this  disavowal  of  A  .'s  title  by  B.  and  claiming  to  set  up  a  hostile  title  in  C. 
the  lease  become  forfeited  and  A.  's  right  of  entry  complete. 

In  cases  of  forcible  detainer,  -where  the  relation  of  landlord  and  tenant  exists,  it  is 
wholly  immaterial  whether  the  tenant,  or  he  to  whom  the  tenant  has  surrendered  the 
premises,  shows  title  or  not.  The  object  of  the  proceeding  is  not  to  try  the  title  to 
the  land,  but  to  enable  the  landlord  to  regain  the  possession  of  the  premises  after  the 
termination  of  the  lease,  either  by  forfeiture  or  by  the  lapse  ef  time. 

In  a  case  of  forcible  detainer  by  the  landlord  against  the  tenant,  the  latter  is  not  per- 
mitted to  show  that  the  title  of  the  former  has  expired,  or  that  some  third  person  has 
the  right  to  the  possession.  The  tenant  must  first  surrender  the  possession  to  him 
from  whom  he  received  it,  before  he  shall  ^e  permitted  to  say  that  his  landlord  has 
no  longer  a  right  to  retain  it. 

Forcible  Detainer,  brought  by  the  appellee  against  the  appel- 
lants, and  originally  heard  before  a  justice  of  the  peace  of  Peo- 
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ria  county,  when  a  verdict  was  rendered  in  favor  of  the  plaintiflF. 
The  defendants  appealed  to  the  Circuit  Court,  and  the  cause  was 
tried  at  the  October  term,  1848,  before  the  Hon.  John  D.  Caton 
and  a  jury,  when  a  verdict  was  again  rendered  in  favor  of  the 
original  plaintiff. 

0.  Peters,  for  the  appellants. 

1.  The  lease  offered  in  evidence  was  improperly  admitted. 
It  showed  that  the  time  had  not  expired,  and  that  plaintiff  had 
no  right  to  recover.     Rev.  Stat.  256-7,  ch.  43,  §1. 

The  Act  is  to  be  strictly  construed.  Wells  v.  Hogan,  Bre. 
264 ;  Ballance  v.  Fortier,  3  Gilm.  291. 

This  latter  case  modifies  the  rule  as  to  the  pleadings,  but  does 
not  change  the  rule  of  law  as  to  the  remedy.  Atkinson  v.  Les- 
ter, 1  Scam.  407  ;  Whitaker  v.  Gautier,  3  Gilm.  443. 

n.  The  clause  reserving  the  right  to  re-enter  and  take  posses- 
sion for  non-payment  of  rent,  does  not  help  the  case,  because  no 
act  was  done  to  create  the  forfeiture.  To  create  a  forfeiture  in 
such  a  case,  it  must  appear, 

1.  That  he  demanded  rent ; 

2.  That  he  demanded  the  precise  amount  of  rent  due,  and 
not  a  penny  more  or  less  ; 

3.  That  the  demand  was  made  on  the  precise  day  when  the 
rent  was  due  ; 

4.  That  it  was  made  on  that  day  before  sunset ; 

5.  That  it  was  made  upon  the  land  ;  and 

6.  That  he  re-entered  and  took  possession,  or  attempted  to 
do  so  for  the  purpose  of  forfeiture.  Adams  on  Eject.  149, 
282  ;  Arch.  Land.  &  Ten.  109,  105,  161  (top  paging). 

None  of  these  pre-requisites  are  proved.  But  even  if  it 
were  otherwise,  it  would  not  so  aid  the  complainant  as  to 
entitle  him  to  this  remedy,  for  the  reason  that  the  time  for 
which  the  land  was  "let"  had  not  elapsed  when  the  suit  was 
commenced.  This  question  is  very  fully  considered,  and  the 
principle  so  settled  in  the  case  of  Fifty  Associates  v.  How- 
land,  11  Mete.  99;  Oakley  v.  Schoonmaker,  15  Wend. 
228-30. 
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in.  The  case  shows  aflfirmatively,  that  the  relation  of  land- 
lord and  tenant  did  not  exist  between  Ballance  and  Fortier,  but 
that  Fortier  was  the  owner  of  the  land,  and  that  he  entered 
peaceably,  claiming  title. 

Fortier  may  show  title  in  himself  to  defeat  this  action.  3 
Coke's  Lit.  21,  22,  top  paging  (Thomas'  Ed.)  note  M ;  Willard 
V.  Warren,  17  Wend,  260,  261 ;  Meader  v.  Stone,  7  Mete.  147  ; 
Lampsonz;.  Henry,  13  Pick.  38  ;  Ballance  v.  Curtenius,  3  Gilm. 
449  ;  Ballance  v.  Fortier,  ib.  296. 

One  having  title  and  right  of  possession  of  land,  may  enter 
by  stratagem,  and  it  is  not  censurable  for  him  so  to  do. 
Hyatt  V.  Wood,  4  Johns.  157,  158  ;  Jackson  v.  Rowland,  6 
Wend.  668  ;  Evertson  i\  Sutton,  5  do.  881 ;  1  Chit.  Gen.  Pr. 
644. 

Even  in  an  action  by  landlord  against  tenant  for  rent,  the  ten- 
ant may  show  he  was  ejected  by  title  paramount.  Arch.  Land. 
&  Ten.  149  (top  paging). 

But  Fortier  was  not,  in  any  sense,  such  a  tenant  as  will  author- 
ize this  remedy  against  him.  The  relation  of  landlord  and  tenant 
must  exist  conventionally,  and  not  when  it  only  exists  by  opera- 
tion of  law.     Evertson  v.  Sutton,  17  Wend.  281. 

C.  Ballance,  j^ro  se. 

If  there  was  any  error  committed,  in  this  case  it  was  in  favor 
of  defendants.  The  Court  below  permitted  him  to  show  title 
to  the  premises,  whereas  by  law  no  title  of  any  kind  is  in 
question  in  this  proceeding.  Little  v.  Hinson,  Morris'  (Iowa) 
R.  Ill  ;  The  People  v.  Godfrey,  1  Hall,  246  ;  11  Johns.  509  ; 
The  People  v.  Van  Nostrand,  9  Wend.  52  ;  Smith  v.  Dedman,  4 
Bibb,  193. 

2.  Blumb  was  plaintiff's  tenant  and  as  such  could  neither  dis- 
pute the  landlord's  title  nor  attorn  to  a  stranger.  1  Ark.  495  ; 
Brubaker  v.  Poage,  1  Mon.  297. 

3.  Any  lease  or  arrangement  entered  into  by  a  stranger  to 
the  prejudice  of  the  landlord  is  void,  and  the  landlord  may  treat 
the  new  landlord  with  whom  the  arrangement  is  made  as  a 
tenant   holding  over,  or  denying  his  landlord,   and  maintain  this 
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action  against  him.     Gray  v.  Gray,  3  Litt.  465  ;  1  Doug.  (Mich. ) 
R.  179. 

And  this  even  where  the  tenant  acted  in  good  faith  suppos- 
ing the  one  to  whom  he  attorned  had  the  right.  4  Litt.  309  ; 
1  Doug.  (Mich.)  R.  179;  Clark  v.  Stringfellow,  4  Ala. 
356. 

5.  Plaintiff  without  title  but  in  possession  may  even  main- 
tain this  action  against  the  purchaser  from  Government. 
Little  V.  Hinson,  Morris'  (Iowa)  R.  Ill ;  1  Doug.  (Mich.)  R. 
179. 

6.  It  matters  not  that  plaintiffs  were  trespassers.  They  may 
nevertheless  maintain  this  action  against  the  owner  in  fee.  Mor- 
ris' (Iowa)  R.  253. 

7.  Even  the  vendee  may  maintain  this  action  against  his 
own  vendor,  if,  instead  of  calling  in  the  aid  of  the  courts,  he 
forces  himself  into  the  possession.  Meechan  v.  Wilcox,  6  Mis- 
souri, 350. 

8.  "  If  the  tenant  disclaims  the  term,  claims  the  fee  adversely 
in  right  of  a  third  person,  or  his  own,  or  attorns  to  another,  his 
possession  then  becomes  a  tortious  one,  by  the  forfeiture  of  the 
right  ;  the  landlord's  right  of  entry  is  complete,  and  he  may  sue 
at  any  time,  within  the  period  of  limitation."  Wilson  v.  Wat- 
kins,  3  Peters,  49. 

9.  Although  he  who  is  no  party  to  a  writ  of  possession  on 
being  turned  out  by  the  sheriff  may  maintain  trespass  against 
both  the  sheriff  and  plaintiff,  yet  if  he  undertake  to  right  him- 
self by  turning  out  him  whom  the  sheriff  wrongfully  put  in,  he 
may  be  turned  out  by  this  action.  Horsefield  v.  Adams,  10 
Ala. 

10.  "  To  warrant  proceedings  for  an  unlawful  detainer,  it 
is  not  necessary  the  defendant  shall  be  a  tenant  of  the  plaintiff 
or  a  tenant  of  his  tenant ;  it  is  sufficient  if  he  hold  under,  from, 
by,  or  by  collusion  with  the  plaintiff's  tenant.  Snoddy  v.  Watt, 
9  Ala.  609. 

11.  A  bare  entry  upon  the  possession  ol  another  with  or 
without  force  is,  for  the  purposes  of  this  act,  a  forcible  entry. 
Brimfield  v.  Reynolds,  4  Bibb,  388. 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  forcible  detainer,  brought 
by  Ballance  against  Fortier  &  Blumb.  Verdict  and  judgment  of 
restitution  in  favor  of  Ballance. 

The  evidence  shows  that  Ballance  leased  the  premises  for  the 
term  of  six  years  from  January  1,  1842,  at  the  rate  of  ten  dol- 
lars to  be  paid  every  four  months  ;  that  he  reserved  by  the  lease 
the  right  to  re-enter  and  take  possession  of  the  premises  in  case 
of  failure  to  pay  rent  as  it  became  due ;  that  the  lessees  occu- 
pied the  premises  for  some  time,  and  afterwards  assigned  to 
Blumb,  one  of  the  defendants  below,  who  entered  into  possession 
and  paid  rent  for  a  time  to  Ballance ;  that  about  the  month 
of  February,  1846,  Blumb  made  arrangements  for  the  occupation 
of  the  premises  with  his  co-defendant  Fortier,  to  whom  he  gave 
possession,  and  whose  tenant  he  became,  disclaiming  to  have 
anything  more  to  do  with  Ballance,  and  alleging  that  Fortier 
was  the  owner  of  the  land.  Ballance,  after  having  given  notice 
and  made  demand  in  writing  for  the  possession  of  the  premises, 
on  the  second  day  of  March,  1846,  and  before  the  expiration  of 
the  six  years  for  which  the  premises  had  been  let,  commenced  this 
action. 

The  defendants  below  set  up  title  to  the  premises  in  Fortier. 

Two  principal  causes  have  been  assigned  for  the  reversal  of  the 
judgment.  First,  that  the  action  was  prematurely  brought,  the 
time  for  which  the  premises  were  let  not  having  expired.  It  is 
clear  that  Ballance  could  not  maintain  this  action  till  he  was  en- 
titled to  the  possession  of  the  premises,  and  it  may  be  true,  as 
insisted  by  the  appellants,  that  he  was  not  entitled  to  the 
possession  under  the  clause  in  the  lease  authorizing  him 
to  re-enter  in  case  of  failure  to  pay  rent,  for  the  reason  that 
there  is  no  evidence  to  show  either  that  a  demand  had  been  made 
for  the  rent  due,  or  any  of  those  acts  done  which  are  necessary 
in  the  first  instance  to  create  a  forfeiture  for  the  non-payment  of 
rent ;  but  be  this  as  it  may,  the  evidence  shows  that  Blumb  was 
the  tenant  of  Ballance,  that  Fortier  got  into  possession  by  arrange- 
ment with  Blumb,  who  thereupon  disclaimed  holding  under  Bal- 
lance, and  attorned  to  Fortier  as  the  owner  of  the  premises. 
The  moment  that  Blumb  disaro^red  the  title  of  Ballance  and 


46  SPRINGFIELD. 


rortier  et  al.  v.  Ballance. 


claimed  to  set  up  a  hostile  title  in  Fortier,  the  lease  became  for- 
feited, and  Ballance's  right  of  entry  complete.  Adams  on  Ej. 
199.  "A  tenant  cannot  make  his  disclaimer  and  adverse  claim 
so  as  to  protect  himself  during  the  unexpired  term  of  the  lease ; 
he  is  a  trespasser  on  him  who  has  the  legal  title.  The  relation  of 
landlord  and  tenant  is  dissolved,  and  each  party  is  to  stand  upon 
his  right.  If  the  tenant  disclaims  the  tenure,  claims  the  fee  ad- 
versely in  right  of  a  third  person  or  his  own,  or  attorns  to  another, 
his  possession  then  becomes  a  tortious  one,  by  the  forfeiture  of 
his  right."     Willison  v.  Watkins,  3  Peters,  43. (a) 

Notwithstanding  Blumb  had  a  lease  for  a  term  not  then  expired, 
the  moment  he  disclaimed  to  hold  under  the  lease,  and  set  up  title 
to  the  premises,  his  possession  became  adverse  to  his  landlord,  and 
it  would  be  strange  if  while  his  title  was  maturing  by  adverse  pos- 
session, he  could  claim  the  protection  of  the  lease  to  prevent  his 
being  turned  out.  '*A  tenant  disclaiming  his  landlord's  title,  is 
not  entitled  to  notice  to  quit ;  but  is  liable  instantly  to  a  warrant 
of  forcible  detainer."  Bates  v.  Aviston,  2  Mar.  270.  Blumb, 
in  setting  up  a  title  adverse  to  that  of  Ballance,  by  his  own  act 
terminated  the  lease,  and  put  an  end  to  the  time  for  which  the 
premises  had  been  let,  jiist  as  effectually  as  if  the  full  term  of  six 
years  had  expired. 

The  second  point  in  the  case  is,  whether  admitting  Fortier  had 
a  perfect  title  to  the  premises,  it  was  competent  for  the  defend- 
ants below,  under  the  circumstances  of  this  case,  to  set  it  up  to 
the  prejudice  of  Ballance. 

The  testimony  shows  that  Fortier  got  possession  by 
arrangement  with  the  tenant  of  Ballance.  He  stands  in  the 
same  position,  therefore,  as  the  tenant.  It  matters  not 
whether  he  got  Blumb  to  attorn  to  him  by  bribery  as  alleged 
in  the  complaint,  or  otherwise.  It  is  enough  that  he  got 
possession  by  collusion  with  Blumb,  who  had  it  not  in  his 
power,  if  he  would,  to  surrender  up  the  premises  against 
the  will  and  to  the  prejudice  of  his  landlord.  This  very 
point  has  been  substantially  decided  by  this  Court,  when 
the  case  was  formerly  before  it  upon  the  sufficiency  of  the 
complaint.      3   Gilm.  291.      Assuming  that  Fortier,   in   some 

(o)  Fusselman  v.  Worthiugtoii,  14  Ul.  R.  135,  and  note. 
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way  or  other. by  the  permission  of  Blumb,  had  got  possession  of 
the  premises,  the  Court  say:  "We  must  necessarily  consider 
Fortier  as  holding  under  Blumb." 

The  principle  that  a  tenant  cannot  dispute  his  landlord's  title , 
applies  with  peculiar  force  in  this  case,  and  it  is  wholly  immate- 
rial in  cases  of  forcible  detainer,  where  the  relation  of  landlord 
and  tenant  exists  whether  the  tenant  or  he  to  whom  the  tenant  has 
surrendered  the  premises,  which  is  the  same  thing,  show  title  or 
not.  The  object  of  this  proceeding  is  not  to  try  the  title  to  the 
land,  but  to  enable  the  landlord  to  regain  the  possession  of  the 
premises  after  the  termination  of  the  lease,  either  by  forfeiture, 
as  in  this  case,  or  by  the  efflux  of  time. 

In  holding  that  neither  a  tenant,  nor  one  who  gets  into  posses- 
sion under  or  by  permission  of  the  tenant,  can  set  up  a  title  to 
the  prejudice  of  the  landlord  in  cases  of  forcible  detainer,  we  are 
fully  sustained  by  the  decisions  in  several  sister  States  upon 
similar  statutes.  Haskins  v.  Helm,  4  Littell,  309  ;  Clark  v. 
Stringfellow,  4  Ala.  353;  Byrne  v.  Beeson,  1  Doug.  (Mich.) 
R.  179  ;  Thorn  v.  Reed,  1  Ark.  481  ;  Clinton  v.  Clinton,  2  Bibb, 
432,  Dedman  v.  Smith,  2  Mar.  261.  These  cases  fully  estab- 
lish the  doctrine,  that  a  tenant  is  not  permitted  to  show  in  this 
summary  proceeding,  that  his  landlord's  title  has  expired,  or 
that  some  third  person  has  the  right  to  the  possession.  He  must 
fii'st  surrender  up  the  possession  to  him  from  whom  he  received 
it,  before  he  shall  be  permitted  to  say  that  his  landlord  has  no 
longer  a  right  to  retain  it. 

Errors  have  also  been  assigned  upon  the  giving  and  refusing 
certain  instructions,  which  we  do  not  deem  it  necessary  to  notice 
in  detail.  Some  of  the  instructions  taken  separately  and  by 
themselves,  would  be  erroneous  ;  but  when  considered  in  connexion 
with  the  evidence  and  other  instructions  giving  at  the  same  time, 
we  cannot  say  that  the  law  was  wrongly  stated  to  the  jury.  Taken 
as  a  whole,  they  lay  down  the  law  correctly,  and  as  they  all  went 
to  the  jury  together,  we  can  see  no  error  in  them. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Chaeles  McIntire,  plaintiff  in  eiTor,  v.  John  Preston,  defend- 
ant in  error. 

Error  to  Pike. 

In  suits  brought  by  corporations,  the  defendant,  by  pleading  the  general  issue,  ad- 
mits the  capacity  of  the  plaintiff  to  sue.  If  he  would  deny  the  existence  of  the  cor- 
poration, he  must  put  in  a  plea  for  that  purpose. 

If  an  insurance  company  have  power  to  take  a  note  for  any  purjiose,  a  note  given  to 
them  would  be  valid  in  the  handsof  a  bona  fide  assignee,  although  the  company 
may  not  have  had  the  power  to  take  the  particular  n«te . 

If  a  charter  of  an  insurance  company  be  wholly  silent  as  to  the  power  ol  the  corpora- 
tion to  give  credit  for  premiums,  and  to  take  notes  in  payment,  such  a  power  neces- 
sarily results  from  its  power  to  make  insurances  and  to  enable  it  to  advantageously 
conduct  its  business. 

In  a  suit  by  the  assignee  of  an  insurance  company  against  the  maker  of  the  note  given 
to  the  company,  it  was  held  that  the  plaintiff  was  not  bound,  in  the  first  instance,  to 
introduce  the  charter  in  evidence  for  the  purpose  of  showing  that  the  company  was 
not  restricted  by  such  charter  from  doing  business  in  the  manner  usual  and  custom- 
ary to  such  corporations. 

Where  a  party  has  shown  the  power  of  a  corporation  to  take  a  note,  it  is  incumbent  on 
the  opposite  party  to  show  that  such  power  has  been  taken  away. 

If  a  corporation  have  the  power  to  take  a  note,  and  hold  and  convey  real  or  personal 
estate,  it  necessarily  has  the  power  to  negotiate  such  note  in  the  transaction  of  its 
ordinary  business . 

Where  a  corporation  has  the  power  to  take  and  transfer  a  note  for  anj'  purpose,  it  will 
be  inferred  that  it  was  taken  and  trasferred  in  the  ordinary  course  of  business,  until 
the  contraiy  is  shown  :  and  before  even  this  can  be  done,  the  defendant  must  show 
that  the  plaintiff  is  not  a  bona  fide  assignee. 

Where  a  note  was  made  payable  to  an  insurance  company  in  its  corporate  capacity, 
prima  facie,  no  other  evidence  of  user  was  necessarj'. 

Corporations  may,  in  this  State,  assign  notes,  the  word  '■jierson'  being  sometimes  so 
construed  as  to  include  them. 

A  note  payable  to  a  corporation,  was  assigned  thus  :  "Without recourse,  Joel  Scott, 
Sec'y. ' '  It  was  objected  that  this  was  not  the  assignment  of  the  corporation :  Held, 
that  it  being  well  settled  that  corporations  might  transact  business  through  and  were 
bound  by  the  acts  of  their  officers,  they  could  assign  it  through  their  duly  authorized 
secretai-y  ;  and  that  his  authority  could  only  be  questioned  by  plea  of  the  defendant 
verified  by  aflidavit  :  Held,  further,  that  the  assignment  in  this  case,  when  properly 
filled  up,— which  the  plaintiff  had  the  right  to  do  on  the  trial,— was  sufficient  to  pass 
the  legal  interest  in  the  note  to  the  assignee. 

Debt,  in  the  Pike  Circuit  Court,  broug"ht  by  the  plaintiff 
in  error  against  the  defendant  in  error,  and  heard  before  the 
Hon.  Norman  H.  Purple,  without  the   intervention  of  a  jury, 
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at  the  September  term,  1848,  when  a  judgment  was  rendered  for 
the  defendant  for  costs.  The  plaintifi"  entered  a  motion  for  a  new 
trial,  which  was  overruled. 

M.  Hay,  for  the  plaintiff  in  error. 

1.  Notes  payable  on  demand,  so  far  as  the  rights  of  indorsees 
are  concerned,  have  a  reasonable  time  for  payment.  Chitty  on 
Bills,  220  ;  3  Kent's  Com.  78,  79,  90,  91. 

2.  An  insurance  company  has  the  right,  independent  of  its 
charter,  to  take  promissory  notes  in  the  usual  and  legitimate  course 
of  business.  Angell  &  Ames  on  Corp.  143-6  ;  1  Phillips  on  In- 
surance, 205,  206  ;  N.  Y.  Fire  Ins.  Co.  v.  Sturges,  2  Cowen, 
664  ;  Barker  v.  M.  F.  Ins.  Co.  of  N.  Y.  3  Wend.  94  ;  Morse  v. 
Oakley,  2  Hill's  (N.  Y.)  R.  265  ;  2  Kent's  Commentaries,  sixth 
edition,  278,  note ;  3  Harr.  461  ;  Russell  v.  De  Grand,  5  Mass. 
35  ;  Mott  V.  Hicks,  1  Cowen,  542  ;  N.  Y.  Firemen  Ins.  Co.  v. 
Ely,  2  do.  700  ;  Commonwealth  Ins.  Co.  v.  Whitney,  1  Mete.  21; 
Bedford  Com.  Ins.  Co.  v.  Covell,  8  do.  442  ;  New  Eng.  Marine 
Ins.  Co.  V.  De  Wolf,  8  Pick.  56 ;  Hayward,  Adm'r.  v.  The  Pil- 
grim Society,  21  do.  270. 

3.  The  right  of  the  Ocean  Ins.  Co.  to  take  a  note  is  expressly 
recognized  by  its  charter.  Laws  of  Mass.  1818  ;  Statute  of 
Anne,  §  1,  in  Appendix  to  2  Scam.  593. 

4.  This  right  being  shown,  it  has  the  right  to  assign  notes, 
until  the  contrary  is  shown.  Barker  v.  Mec.  Fire  Ins.  Co.  3 
Wend.  94  ;  N.  Y.  Firemen  Ins.  Co.  v.  Ely,  2  Cowen,  702  ;  Same 
V.  Sturges,  ib.  664,  667,  668  ;  McFarland  v.  State  Bank,  4  Ark. 
55,  522  ;  Everett  v.  The  United  States,  6  Porter,  181  ;  Holcomb 
V.  His.  k  Mich.  Canal,  2  Scam.  230  ;  Bank  of  Washtenaw  v. 
Montgomery,  ib.  426  ;  Commercial  Bank  v.  St.  Croix  Man.  Co., 
23  Maine  (10  Shepley),  281. 

5.  A  note  may  be  indorsed  by  the  payee  or  his  agent.  3 
Kent's  Com.  88.  The  indorsement  in  this  case  is  in  proper  form 
purporting  to  be  by  its  proper  agent  or  officer.  A  corporation 
need  not  contract  under  its  corporate  seal.  Angell  &  Ames  on 
Corp.  151  ;  ib.  153-5,  158,  175  ;  Story  on  Agency,  §§  52,  53  ; 
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Garrison  v.  Combs,  7  J.  J.  Marsh.  84 ;  Montgomery  R.  R.  Co. 
V.  Hurst,  9  Ala.  516  ;  Conover  v.  The  Mutual  Ins.  Co.  3  Denio, 
255  ;  New  Eng.  M.  Ins.  Co.  v.  De  Wolf,  8  Pick.  58  ;  Folger  v. 
Chase,  18  do.  64. 

6,  Where  an  indorsement  purports  to  be  made  by  an 
agent,  it  can  only  be  denied  by  plea  under  oath.  Rev.  Stat.  421, 
§  59  ;  lb.  472,  §  29  ;  Delahay  v.  Clement,  2  Scam.  575  ; 
Deshler  v.  Guy,  5  Ala.  186  ;  Williams  v.  Gilchiist,  11  New 
Hamp.  540. 

7.  The  holder  had  the  right  to  fill  up  the  blank  indorsement. 
Folger  V.  Chase,  18  Pick.  63  ;  Gilham  v.  State  Bank,  2  Scam. 
245  ;  Jackson  v.  Haskell,  ib.  565  ;  Northampton  Ba;nk  v.  Pepoon, 
11  Mass.  288. 

0.  H.  Browning  and  N.  Bushnell,  for  the  defendant  in  error. 

1.  It  was  necessary  for  the  plaintiff  under  the  plea  of  the  gen- 
eral issue,  to  prove  the  existence  of  the  corporation.  This  could 
only  have  been  done  by  the  production  of  their  charter,  and  by 
proof  of  use?'  under  it.  This  the  plaintiff  has  not  done  ;  no  user 
is  proved.  Angell  &  Ames  on  Corporations,  377 ;  Jackson  v. 
Plumbe,  8  Johns.  378  ;  Bill  v.  Turnpike  Company,  14  do.  416  ; 
Bank  of  Auburn  v.  Weed,  19  do.  300  ;  Bank  of  Utica  t-.  Smalley, 
2  Cowen,  780. 

In  the  case  of  a  foreign  corporation,  as  in  this  case,  it  is 
always  necessary  for  the  plaintiff,  on  general  issue  pleaded, 
to  prove  the  existence  of  the  corporation.  To  this  there 
seems  to  be  no  exception.  School  District  v.  Blaisdell,  6 
New  Ilamp.  197  ;  Hem-iques  v.  Dutch  West  India  Co.,  2  Lord 
Raym.  1535. 

n.  The  plaintiff  has  not  shown  that  the  Ocean  Insurance  Com- 
pany had  power  to  take  promissory  notes.  If  the  Company  could 
not  take  notes  payable  to  itself,  it  is  clear  it  could  not  by  an  in- 
dorsement on  such  note  transfer  any  title  to  a  third  person.  Berry  v. 
Hamby,  1  Scam.  468.  The  power  must  be  shown  by  the  charter 
— by  the  construction  of  the  various  provisions  of  the  whole  charter. 
In  this  case  the  plaintiff  has  exhibited  but  a  portion  of  the  charter. 
The  most  the  plaintiff  can  insist  on  in  this  case  is,  that  the  power 
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may  be  implied  from  the  parts  of  the  charter  given  in  evidence, 
but  how  far  any  such  implied  power  may  be  restricted  by  the 
other  parts  of  the  charter,  cannot  appear  to  the  Court.  And 
this  is  the  more  important  in  this  case,  because  the  part  of  the 
charter  given  in  evidence  refers  to  the  other  parts  of  the  charter  not 
before  the  Court,  as  in  part  defining  and  restricting  the  powers 
of  the  corporation. 

A  company  incorporated  for  a  specific  purpose  has  no  powers 
except  such  as  are  specifically  granted,  or  which  may  be  necessary 
to  carry  into  effect  the  powers  granted.  To  ascertain  whether 
the  Company  have  power  to  make  a  particular  contract,  or  to  do  a 
particular  act,  we  must  look  into  the  charter — the  whole  charter 
— and  determine  the  question  by  the  construction  of  all  of  its 
provisions.  The  People  v.  The  Utica  Ins.  Co.,  15  Johns. 
383-4  ;  N.  Y.  Firemen  Ins.  Co.  v.  Ely,  2  Cowen,  678,  699-701, 
709-710  ;  Betts  v.  Menard,  Bre.  App.  14-15  ;  The  Salem  Mill 
Dam  V.  Ropes,  6  Pick.  23  ;  Beatty  v.  Knowler,  4  Peters,  152  ; 
Gozzler  v.  Georgetown,  6  Wheat.  597. 

III.  Even  admitting  that  enough  appears  to  prove  that 
the  corporation  had  power  to  take  promissory  notes,  the 
charter  confers  no  authority  to  assign  notes ;  the  power  is 
not  expressly  given  by  the  charter,  nor  is  it  a  necessary  incident 
or  means  of  conducting  their  specific  business  of  insurance. 
On  the  contrary,  the  charter  clearly  contemplates  that  notes 
taken  for  premiums,  shall  remain  in  the  hands  of  the 
Company  until  paid,  and  the  proceeds  are  in  a  condition  to 
be  distributed  as  profits,  by  way  of  dividends  among  the  stock- 
holders. 

A  company  incorporated  for  a  specific  purpose  will  be 
strictly  confined  to  the  precise  business  authorized  by  the 
charter.  Bank  of  Augusta  v.  Earle,  13  Peters,  587 ; 
Broughton  v.  Manchester  Water  Works,  5  Eng.  Com.  Law 
R.  215  ;  2  Kent's  Com.  299-300  ;  Beatty  v.  Knowler,  4  Peters, 
152. 

The  specific  grant  of  a  particular  power  excludes  the  idea 
that  the  corporation  can  exercise  any  other  power.  The 
grant  of  power    to    do    a   particular   act,    and   in   a   particular 
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way,  without  any  negative  words,  excludes  all  power  to  da 
any  other  act,  or  to  exercise  the  power  granted,  in  a  way 
different  from  what  the  charter  prescribes.  N.  Y.  Firemen 
Ins.  Co.  V.  Ely,  2  Cowen,  678,  699-71,  709-10  ;  North  River 
Ins.  Co.  V.  Lawrence,  3  Wend.  482  ;  The  Life  &  Fire  Ins.  Co» 
V.  The  Mechanics  Ins.  Co.,  7  do.  31  ;  Beach  v.  The  Fulton  Bank ^ 
3  do.  573. 

IV.  The  plaintiff  had  no  authority  to  fill  up  the  indorsement, 
and  to  add  to  the  description  of  the  name  of  Scott,  in  the  manner 
he  has  done. 

The  name  of  Scott,  on  the  back  of  the  note,  unconnected  by- 
proof  of  the  Insurance  Company,  was  that  of  a  guarantor,  and 
not  of  an  indorser  ;  not  being  shown  to  be  the  agent  of  the  Com- 
pany, he  had  no  authority  to  transfer  the  legal  title  to  the  note. 
Camden  v.  McCoy,  3  Scam.  437  ;  Angell  &  Ames  on  Corp.  144^ 
158,  175. 

In  all  the  cases  relied  on  by  the  plaintiff,  it  appeared  aflBrma- 
tively  by  the  plaintiff's  testimony,  that  the  person  undertaking  tO' 
assign  a  note  as  the  agent  of  the  payee,  was  in  fact  such  agent, 
or  where  the  statute  was  relied  on  as  dispensing  with  proof  of  the- 
assignment,  unless  a  plea  was  put  in  denying  the  assignment  under 
oath,  there  was  produced  by  the  plaintiff  an  assignment  complete 
and  full,  and  in  which  the  agent  in  terms  described  himself  fully 
as  the  agent  of  the  principal,  and  as  doing  the  act  in  his  name. 
Chitty  on  Bills,  197  ;  Story  on  Agency,  §§  52,  53  ;  Angell  &  Ames 
on  Corp.  158  ;  Delahay  v.  Clement,  2  Scam.  575  ;  Garrison  v. 
Combs,  7  J.  J.  Marsh.  85-6  ;  Williams  v.  Gilchrist,  11  New  Hamp. 
540  ;  18  Pick.  63  ;  Gillham  v.  State  Bank,  2  Scam.  245  ;  Long 
V.  Colburn,  11  Mass.  98. 

Our  statute  does  not  affect  this  case.  It  does  not  dispense 
with  the  production  of  an  indorsement  in  fact,  and  which 
when  produced,  must  be  perfect  in  form,  and  on  its  face 
purporting  to  be  made  by  the  competent  authority.  Rev.  Stat. 
421,  §  59. 

R.  S.  Blackwell,  for  the  plaintiff  in  error,  in  conclusion. 
The  points  upon    which    the    counsel    of    the    defendant  ia 
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error  rely  for  an  affirmance  of  the  judgment  rendered  by  the 
Court  below,  are  1st,  that  the  corporate  capacity  of  the  Ocean 
Insurance  Co.  has  not  been  shown  by  the  plaintiff,  because  the 
whole  of  their  charter  is  not  set  out  in  the  record,  and  because 
there  is  no  proof  of  a  user  of  their  franchises  ;  2nd,  that  the 
company  had  no  power  to  take  a  note  ;  3rd,  that  they  had  no 
power  to  transfer  their  interest  to  the  plaintiff  by  indorsement ; 
4th,  that  the  authority  of  the  secretary  of  the  company  to  indorse 
the  note  should  have  been  affirmatively  shown ;  5th,  that  the  in- 
dorsement as  originally  made  was  not  legal  in  point  of  form  ; 
and  6th,  that  plaintiff  had  no  authority  to  fill  up  the  indorsement 
upon  the  trial  in  order  to  perfect  it  and  clothe  the  plaintiff  with  a 
legal  title. 

To  which  we  reply: 

I,     As  to  the  corporate  character  of  the  company. 

1.  In  an  action  brought  by  a  corporation,  if  the  defendant 
wishes  to  deny  their  corporate  character,  he  must  plead  nul  tiel 
corporation  ;  by  pleading  the  general  issue,  as  in  this  case,  he  ad- 
mits the  capacity  of  the  plaintiff  to  sue  as  a  corporation.  The 
Society  for  the  Propagation,  &c.  v.  The  Town  of  Pawlet,  &c.,  4 
Peters,  480  ;  Prince  v.  The  Commercial  Bank  of  Columbus,  1  Ala. 
241  ;  Methodist  Episcopal  Church,  &c.,  v.  Wood,  5  Ohio,  174  ; 
Phoenix  Bank  v.  Curtis,  14  Conn,  437. 

2.  If  the  contrary  shall  be  held  by  this  Court,  then  we  insist 
that  we  have  complied  with  the  technical  rule.  The  first  sec- 
tion of  the  charter  offered  in  evidence  declares  the  company  to 
be  a  body  politic  and  corporate,  prescribes  their  general  powers, 
and  confers  upon  them  a  corporate  name  by  which  they  may  sue 
and  be  sued.  This  is  prima  Jacie  evidence  of  their  corporate 
capacity.  No  formal  set  of  words  are  essential  to  the  creation 
of  a  corporation.  Evidence  of  user  was  unnecessary,  they  are 
declared  a  body  politic  and  corporate  by  their  charter,  and  accept- 
ance and  user  of  their  franchises  will  be  presumed  from  the  bene- 
ficial character  of  the  privileges  conferred  upon  them.  Fire  De- 
partment of  N.  Y.  V.  Kip,  19  Wend.  266.  The  execution  and 
delivery  of  the  note  in  controversy  by  the  defendant  to  the 
Ocean   Insurance  Co.    is    prima  Jacie    evidence    of    a    user 
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of    their    franchises.       Montgomery    R.    R.  Co.    v.    Hurst,  9 

Ala.  513. 

3.  Again,  in  this  case  the  plaintiff  is  not  a  corporation, 
but  a  natural  person,  merely  claiming  title  to  the  note  by  assign- 
ment from  a  corporation  ;  there  is  no  principle  of  law  which 
requires  a  natural  person  to  show  his  or  her  right  to  sue ; 
that  right  is  always  presumed  ;  if  laboring  under  any  incapaci- 
ties which  disable  them  from  suing,  this  must  be  pleaded  in 
abatement. 

II.     As  to  the  power  of  the  corporation  to  take  a  note. 

1.  The  pleadings  do  not  present  the  issue — a  note  is 
prima  facie  evidence  of  a  legal  consideration ;  if  it  was  illegal, 
the  maker  must  plead  and  prove  it.  Stacker  v.  Watson,  1 
Scam.  207. 

2.  They  have  the  power  by  implication.  Section  one  of  their 
charter  gives  them  power  to  take  a  mortgage  to  secure  debts 
due  to  the  Company,  and  section  three  of  the  Act  of  1818  con- 
fers power  to  loan  money  on  real  estate  mortgages — the  power  to 
take  notes  as  collateral  security  for  the  debt  or  loan  secured  by 
mortgage  is  therefore  necessarily  implied. 

Section  three  of  the  Act  of  1818  conferring  upon  the  Com- 
pany express  power  to  loan  moneys  upon  bottomry  or  respon- 
dentia, implies  the  power  to  take  a  note  as  collateral  security. 
The  power  to  insure  property  against  fire,  upon  lives,  and  to  take 
marine  risks,  and  receive  premiums  therefor,  necessarily  implies 
a  power  to  give  credit  for  premiums  and  take  notes  as  collateral 
security. 

3.  They  hare  express  power.  The  first  section.  Act  of  1818, 
provides  that  insurance  companies,  "shall  have  power  and  author- 
ity to  make  insurances  on  vessels,  fi-eight,  money,  goods,  and 
effects,  and  against  captivity  of  persons,  and  on  the  life  of  any 
person  during  his  absence  at  sea,  and  in  cases  of  money  lent  upon 
bottomry,  and  respondentia,  and  to  fix  the  premiums  and  terms 
of  payment. 

4.  Where  it  appears  that  a  corporation  has  power  to  take 
a  promissory  note  in  any  given  case,  though  they  may  not 
have  the  power  to  take  the  note  in  question,  the    Courts  will 


DECEMBER  TERM,  1848.  55 

Mclntire  v.  Preston. 

presume  that  the  note  was  taken  in  the  lawful  course  of  their 
business,  and  within  the  legitimate  scope  of  their  corporate  pow- 
ers, until  the  contrary  appears.  Wilmarth  v.  Crawford,  10  Wend. 
341. 

5.  The  defendant  having  received  value  from  the  Company, 
and  given  his  note  to  refund,  is  estopped  from  denying  the  p®wer 
of  the  Company  to  take  the  note.  Chester  Glass  Co.  v.  Dewey, 
16  Mass.  94  ;  Bank  of  South  Carolina  v.  Hammond,  1  Richard- 
son, 281  ;  The  Grand  Gulf  Bank  v.  Archer,  8  Smedes  &  Marsh. 
173,  174. 

6.  Conceding  the  note  to  have  been  taken  without  authority, 
it  is  valid  in  the  hands  of  the  plaintiff  who  is  a  bona  fide  holder. 
The  rule  is  inflexible,  that  no  defence  shall  be  allowed  against  a 
bona  fide  holder,  unless  it  is  authorized  by  a  statute  declaring  the 
note  void.  Wilmarth  v.  Crawford,  10  Wend,  341  ;  Adams  v. 
Wooldridge,  3  Scam.  255 ;  Vallett  v.  Parker,  6  Wend.  615. 

m.     As  to  power  of  the  corporation  to  assign  this  note. 

1.  This  power  is  expressly  given  them  by  their  charter. 
Section  one  provides  that  the  Company  "may  purchase,  hold, 
and  convey  any  estate,  real  or  personal,  for  the  use  of  said 
company."  Section  five  provides  that  they  shall  have  power  to 
make  and  prescribe  such  by-laws,  rules  and  regulations  as  to  them 
shall  appear  needful  and  proper,  touching  the  management 
and  disposition  of  the  stock,  property,  estate  and  effects  of  said 
company." 

2.  The  power  to  acquire  and  hold  property,  when  conferred 
upon  a  corporation,  carries  with  it  by  implication,  a  power  of  dis- 
position, as  unlimited  as  that  possessed  by  natural  persons.  2 
Kent's  Com.  281 ;  Jackson  v.  Brown,  5  Wend.  590  ;  Reynold's 
heirs  v.  Stark  County,  5  Ohio,  129,  131 ;  Conway  ex  parte,  4 
Ark.  351,  354. 

3.  It  is  conceded  that  the  company  may  take  a  note,  then  we 
insist  that  by  virtue  of  the  Statute  III  and  TV  Anne,  c.  9,  which 
is  a  part  of  the  Common  Law  of  Massachusetts,  they  as  a  cor- 
poration may  transfer  their  legal  title  to  plaintiff  by  indorsement. 
2  Scam.  593,  App.;  Jones  v.  Fales,  4  Mass.  254. 

4.  It  is  said  this  note,  from  anything  appearing  in  the  record  to 
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the  contrary,  was  indorsed  in  this  State,  and  that  by  our  statute 
a   corporation  cannot  transfer   their  title  by   indorsement.     To 
which  we  reply : 

1.  That  by  the  fifth  section  of  their  charter  (the  Ocean 
Insurance  Company),  it  is  declared,  "shall  be  located  and  kept  in 
the  city  of  Boston,  Mass."  The  note  is  dated  there  ;  it  may  there- 
fore with  propriety  be  inferred,  that  the  note  was  negotiated  and 
transferred  at  the  office  of  the  Company,  and  of  the  State,  rather 
than  that  the  transaction  took  place  within  this  State.  If  this 
presumption  is  proper,  the  statute  of  Illinois  has  nothing  to  do 
with  this  queston  of  power,  and  the  lex  loci  contractus  must  pre- 
vail.    Bank  of  Washtenaw  v.  Montgomery,  2  Scam.  427. 

2.  The  fourth  section  of  chapter  73,  Revised  Statutes,  384, 
which  uses  the  words  "person  or  persons,"  may  properly  be 
extended  so  as  to  embrace  corporations. 

3.  If  the  Company  has  power  in  any  given  case  to  indorse  a 
note,  the  Court  will  presume  that  this  indorsement  was  within  the 
power  of  the  corporation. 

IV.  As  to  the  power  of  Scott  to  indorse. 

The  declaration  avers  that  "the  Ocean  Insurance  Company,  by 
Joel  Scott,  their  secretary,  indorsed  the  said  note  to  the  said 
plaintiff."  This  allegation  must  be  denied  by  plea,  verified  by 
affidavit,  or  the  power  of  Scott  cannot  be  questioned.  Rev.  Stat. 
421,  §  59  ;  Delahay  v.  Clement,  2  Scam.  575  ;  Brown  v.  Jones,  3 
Porter,  429  ;  Williams  v.  Gilchrist,  11  New  Hamp.  540  ;  Gar- 
rison V.  Combs,  7  J.  J.  Marsh.  84  ;  Pickering  v.  Pulsifer,  4  Gilm. 
79. 

V.  As  to  the  form  of  the  indorsement. 

1.  No  particular  form  is  required  to  constitute  a  valid  indorse- 
ment ;  intent  is  all  that  is  looked  at.  Simpson  v.  Ranlett,  2 
Gilm.  312  ;  Brown  v.  The  Butcher's  &  Drover's  Bank,  6  Hill's 
(N.  Y.)  R.  443  ;  6  Wend.  443  ;  ihid.  619. 

2.  Agent  need  not  use  the  name  of  the  Company.  There 
is  a  distinction  in  this  respect  between  the  execution  of  sim- 
ple and  specialty  contracts  by  an  agent  ;  in  the  latter  case 
he  must  execute  in  the  name  of  his  principal,  but  in  the  for- 
mer he  may   execute    in    his     own    name,  provided  it  appears 
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on -whose  behalf  he  executes.  The  word  "  secretary,"  used  in 
this  indorsement,  coupled  with  the  fact  that  he  had  the  possession 
of  a  note  payable  to  an  Insurance  Company  which  has  a  secretary, 
and  can  only  act  through  him,  is  sufficient  evidence  of  the  intent 
on  his  part,  to  contract  for  the  Ocean  Insurance  Company. 
Story  on  Agency,  §§  155,  156  ;  New  England  Marine  Insurance 
Company  v.  De  Wolf,  8  Pick.  56. 

VI.  As  to  the  authority  of  plaintiff  to  perfect  the  in- 
dorsement. 

The  possession  of  the  note  by  plaintiff  was  prima  Jacie  evi- 
dence of  an  equitable  title  to  the  instrument,  and  that  instrument 
having  on  its  back  what  purported  to  be  an  indorsement,  con- 
ferred upon  the  holder  authority  to  perfect  his  title  by  clothing 
the  indorsement  with  such  words  as  were  necessary  to  make  a 
technical  assignment  of  the  legal  interest  of  the  Ocean  Insurance 
Company.  Folger  v.  Chase,  18  Pick.  63  ;  Northampton  Bank 
V.  Pepoon,  11  Mass.  228. 

For  these  reasons  the  judgment  should  be  reversed. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Mclntire,  as  the  assignee  of  the  "Ocean  Insu- 
rance Company,"  sued  Preston  in  an  action  of  debt  upon  a  note 
given  to  that  Company.  The  declaration  is  in  the  usual  form. 
The  defendant  pleaded  nil  debet,  payment,  set-off,  and 
accord  and  satisfaction,  upon  all  of  which  pleas  issues 
were  joined. 

By  consent  of  parties,  the  case  was  tried  by  the 
Court,  and  upon  the  trial,  the  plaintiff  offered  in  evi- 
dence the  Act  of  the  Commonwealth  of  Maassachusetts  in- 
corporating the  Ocean  Insurance  Company,  a  section  of  the 
Constitution  of  Massachusetts,  declaring  what  laws  should  be 
in  force  in  that  Commonwealth,  the  first  section  of  the  statute 
of  HI  and  rV  Anne,  ch.  9,  making  promissory  /notes  assign- 
able, etc.,  the  report  of  the  decision  made  by  the  Supreme  Ju- 
dicial Court  of  Massachusetts  in  the  case  of  Jones  v.  Fales,  for 
the  purpose  of  showing  that  the  said  statute  of  Anne  was  held  to 
be  in  force  in  Massachusetts,  and  the  note  and   the   indorsement 
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thereon,  wliicli  was  all  the  testimony  in  the  case.  The  Court 
found  for  the  defendant  upon  the  plea  of  nil  debet,  and  for 
plaintiff  upon  the  other  issues.  A  motion  for  a  new  trial  was 
made,  overruled,  and  an  exception  taken  to  overruling  the 
same. 

The  assignment  of  errors  questions  the  correctness  of  the  de- 
cision of  the  Court  refusing  a  new  trial  and  entering  judgment 
in  favor  of  defendant. 

In  determining  this  case  several  important  questions 
arise : 

1.  Was  it  necessary  for  the  plaintiff  under  the  issues,  in  order 
to  show  his  right  to  sue,  to  prove  the  existence  of  the  corporation 
to  which  the  note  was  made  payable  ? 

2.  Had  the  "  Ocean  Insurance  Company"  power  to  take  and 
assign  the  note  in  question  ? 

3.  Was  the  indorsement,  "  without  recourse,  Joel  Scott, 
Sec'y,"  upon  the  back  of  said  note,  suflBcient  to  transfer  the  legal 
interest  therein  to  the  holder  of  said  note,  and  did  it  authorize 
the  filling  up  of  said  indorsement  in  the  manner  it  was 
done? 

Some  other  questions  of  minor  importance  were  raised  during 
the  argument,  which  will  be  disposed  of  as  we  progress. 

Upon  the  first  point,  as  to  the  necessity  for  proof 
on  the  part  of  the  plaintiff  to  show  that  the  "  Ocean  In- 
surance Company"  was  duly  incorporated,  the  argument  seems 
to  have  proceeded  upon  the  assumption  that  said  com- 
pany was  the  plaintiff  in  the  action.  Such  is  not  the 
case.  The  suit  is  brought  brought  by  Charles  Mclntire,  a 
natural  person,  whose  capacity  to  sue  cannot  surely  be  questioned 
under  the  general  issue.  Had  the  suit  been  in  the  name  of  the 
payees  of  the  note,  the  question  of  their  capacity  to  sue,  might, 
according  to  some  authorities,  have  been  raised  under  the  general 
issue,  and  without  a  special  plea  for  that  purpose.  Upon  this 
point  there  is  a  great  contrariety  of  decisions,  as  was 
shown  upon  the  argument ;  but,  in  our  opinion,  the  bet- 
ter rule   is,  that  in  suits  brought  by  corporations,  the  defendant, 
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by  pleading  the  general  issue,  admits  the  capacity  of  the  plaintiff 
to  sue,  and  that  if  the  defendant  would  deny  the  existence  of  the 
corporation,  he  must  put  in  a  plea  for  that  purpose. 

Such  has  been  held  to  be  the  law  by  the  Supreme  Court  of  the 
United  States,  the  Courts  of  Massachusetts,  Connecticut,  Ala- 
bama, and  several  other  States,  and,  in  our  judgment,  the  de- 
cisions of  those  Courts  are  the  best  sustained  both  by  reason  and 
authority.  In  the  cases  of  Phoenix  Bank  v.  Curtis,  14  Conn. 
437,  and  of  Prince  v.  Commercial  Bank  of  Columbus,  1  Ala. 
241,  the  leading  cases  upon  this  subject  are  collected  and  re- 
viewed. See  also,  4  Peters,  480  ;  4  Blackf.  202  ;  9  Ala.  513  ; 
1  Mass.  159  ;  3  Pick.  245  ;  16  Conn.  421 ;  7  Mon.  584  ;  6 
New  Hamp.  197. (a) 

Secondly.  Was  it  necessary  for  the  plaintiff  to  introduce  in 
evidence  the  charter  of  the  "  Ocean  Insurance  Company,"  not  for 
the  purpose  of  showing  its  authority  to  bring  suit,  which  would 
have  been  admitted  by  the  pleadings,  even  had  the  suit  been  in 
the  name  of  the  corporation,  but  for  the  purpose  of  showing  the 
power  of  the  company  to  take  and  assign  notes  ?  Unless 
such  a  power  can  be  inferred  as  necessary  or  incident  to  the  pur- 
poses for  which  insurance  companies  are  established,  it  was  neces- 
sary to  make  such  proof.  The  Court  is  bound  to  know,  judicially, 
something  of  the  nature  and  objects  of  insurance  companies,  as 
well  as  the  purposes  for  which  they  are  created.  Is  the  power 
to  take  and  transfer  a  note  incident  to  the  exercise  of  their  usual 
functions?  It  is  said  in  1  Phillips  on  Insurance,  205,  "  Gener- 
ally, the  premium  on  the  whole  sum  named  in  the  policy  as  in- 
sured, is  considered  in  practice  to  be  due  immediately,  though  in 
the  United  States  it  is  not  usually  payable  until  after 
the  expiration  of  a  credit  of  from  two  or  three  to 
eighteen  months,  according  to  the  length  of  the  voyage." 
"  In  the  case  of  insurance  by  an  incorporated  Company, 
the  premium  note  is  generally  made  payable  to  the  Com- 
pany by  its  corporate  name,  or  to  some  of  '  its  officers  ; " 
accordingly,  the  Company,  or  its  officers,  "  may  negotiate  the 
note  immediately."  76.  206.     In  the  case    of  the   N.  Y.  Firemen 

(a)  Morrison  v.  Trustees,  &c.,  15  111.  R.  270;  Spangler  v.  III.  &Ind.  C.  R.  E,.,  21  El. 
R.  277;  W.  T.  Co.  v.  NewhaU,  24  111.  R.  479;  Hoereth  v.F.U.  Co.  30  111.  R.  151. 
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Ins.  Co.  V.  Ely,  2  Cowen,  678,  the  Court  say:  It  may  be 
conceded  that  the  Company  have  authority  to  take  notes  for  the 
premiums  due  to  them,  instead  of  demanding  cash, 
because  the  power  of  giving  credit  may  be  necessary  to 
enable  them  to  make  the  most  advantageous  contract 
of  insurance."  If  the  Ocean  Insurance  Company  had  authority 
to  take  a  note  for  any  purpose,  the  note  in  question  would  be 
valid  in  the  hands  of  the  plaintiff,  a  bona  fide  assignee,  although 
the  Company  may  have  had  no  power  to-  take  this  particular 
note.  This  was  held  to  be  the  law  in  the  case  of  Wilmarth  v. 
Crawford,  10  Wend.  341.  If  the  charter  of  the  Ocean  Insurance 
Company  was  wholly  silent  as  to  the  power  of  the  corporation  to 
give  credit  for  premiums,  and  take  notes  in  payment,  we  should 
feel  bound  to  decide  upon  the  principles  laid  down  in  the  foregoing 
authorities,  that  such  a  power  necessarily  resulted  from  its  power 
to  make  insurances,  and  to  enable  it  advantageously  to  conduct 
its  business ;  and  we  think  it  would  be  going  quite  far  to 
hold  that  the  plaintiff  was  bound  in  the  first  instance  to  intro- 
duce the  charter  in  evidence,  for  the  purpose  of  showing  that 
the  Company  was  not  restricted  by  the  Act  of  incorporation  from 
doing  business  in  the  manner  usual  and  customary  to  insurance 
companies. 

But  the  power  of  the  Ocean  Insurance  Company  to  take  the 
note  in  this  case  does  not  rest  upon  the  presumption  that  in- 
surance companies  usually  exercise  such  a  power.  The 
plaintiff  introduced  in  evidence,  upon  the  trial,  the  Act 
of  the  Commonwealth  of  Massachusetts  incorporating  said 
Company,  by  the  first  section  of  which  Act  the  Ocean 
Insurance  Company  is  created  a  corporation,  authorized 
to  sue,  etc.,  and  is  invested  "  with  all  the  powers  and  privileges 
granted  to  insurance  companies,  and  subject  to  all  the  re- 
strictions, duties  and  obligations  contained  in  a  law  of  this 
Commonwealth,  entitled  "  An  Act  to  define  the  powers,  duties, 
and  restrictions  of  Insurance  Companies,"  passed  Febru- 
ary 16,  1818,  and  in  a  law  entitled  "  An  Act  author- 
izing the  several  Insurance  Companies  of  this  Common- 
wealth to  insure  against  fire,"  passed  February  21,  1820,  and  is 
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further  authorized  ''  to  purchase,  hold  and  convey  any  estate,  real 
or  personal,  for  the  use  of  said  company ;  provided  the  said  real 
estate  shall  not  exceed  the  value  of  fifty  thousand  dollars,  except- 
ing such  as  may  be  taken  for  debt,  or  held  for  collateral  security 
for  money  due  to  said  Company."  The  first  section  of  the  act  of 
1818  expressly  authorizes  insurance  companies  to  make  insurances 
on  vessels,  &c.,  and  "to  fix  the  premiums  and  terms  of  payment;" 
and  the  third  section  of  said  Act  authorizes  insurance  companies 
to  loan  a  portion  of  their  capital  stock  on  mortgage  of  real  estate, 
&c.  The  power  to  take  and  transfer  notes  in  the  legitimate  busi- 
ness of  the  corporation  is  clearly  recognized  in  the  foregoing 
sections.  The  power  to  hold  and  convey  any  estate,  real  or  per- 
sonal, to  make  insurances  and  fix  the  premiums  and  terms  of  pay- 
ment, and  to  make  loans,  necessarily  implies  the  power  to  take 
notes  ;  nor  was  the  power  to  take  notes  under  the  provisions  of 
the  foregoing  sections  seriously  questioned  upon  the  argument ; 
but  then  it  was  insisted,  that  this  power  may  have  been  taken 
away  by  the  provisions  of  the  '■'■  Act  authorizing  the.  several 
Insurance  Companies  oj  this  Commonwealth  to  insure 
against  Jire,^^  passed  in  1820,  refen-ed  to  in  the  charter  of  the 
Ocean  Insurance  Company,  and  which  Act  the  bill  of  exceptions 
shows  was  not  offered  in  evidence. 

The  Act  incorporating  the  Ocean  Insurance  Company  was 
passed  in  1830,  and  because  an  Act  previously  passed  author- 
izing insurance  companies  to  insure  against  fire,  and  referred 
to  in  the  charter,  was  not  offered  in  evidence,  we  are  asked  to 
infer  that  there  are  provisions  in  that  Act  restraining  and  tak- 
ing away  the  powers  granted  in  the  charter  and  in  the  general 
law  in  reference  to  insurance  companies,  both  of  which  are  set 
out  in  full  in  the  record,  and  were  read  upon  the  trial  of  the 
cause.  It  is  said  that  the  Court  cannot  determine  whether  the  Ocean 
Insurance  Company  had  power  to  take  a  note,  because  one  of 
the  Acts  referred  to  in  the  charter  of  that  company  is  not 
before  the  Court.  The  power  to  take  a  note  may,  as  we  have 
already  shown,  be  fairly  inferred  from  the  first  section  of  the 
charter ;  and  if  there  were  provisions  in  a  former  Act,  referred 
to  in  a  previous  part  of  said  first  section,   inconsistent  with  this 
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power,  the  last  law  would  prevail  ;  but  we  think  it  carrying  the 
doctrine  of  presumption  quite  too  far,  to  assume  that  there  are  ^ 

provisions  in  an  Act  extending  the  powers  of  insurance  companies 
so  as  to  authorize  them  to  insure  against  fire,  inconsistent  with 
and  repugnant  to  the  whole  scope  and  tenor  of  the  laws  granting 
powers  to  such  companies. 

After  the  plaintiff  had  shown  the  power  to  take  a  note  on  the  part 
of  the  corporation  by  the  production  of  their  charter,  we  do  not  think 
it  was  necessary  for  him  further  to  show  that  such  power  had 
not  been  taken  away  by  some  other  statute,  although  such  statute 
may  be  refen-ed  to  in  the  charter.  Having  shown  the  power  to 
exist,  it  was  unnecessary  for  the  plaintiff  to  show,  negatively,  that 
it  had  not  been  taken  away,  and  especially  would  this  be  so,  when 
the  Act  as  referred  to  by  its  title,  professed,  as  in  this  case,  not  to 
limit,  but  to  extend  the  powers  of  the  Company.  If  there  were 
restrictions  in  the  Act  to  authorize  insurance  companies  to  insure 
against  fire,  prohibiting  such  companies  from  taking  notes  in  any 
case,  it  was  incumbent  on  the  defendant  to  have  shown  it,  if  he 
could,  after  having  expressly  recognized  that  power  by  executing 
the  note  in  question.  The  plaintiff  made  out  a  prima  facie  case 
at  least,  of  power  on  the  part  of  the  corporation  to  take  the  note, 
and  this  was  sufficient  unless  rebutted. 

The  corporation  having  the  power  to  take  a  note,  and  to  hold 
and  convey  any  estate,  real  or  personal,  would  necessarily  have 
authority  to  negotiate  such  note  in  the  ordinary  transaction  of 
the  business  of  the  Company,  and  that  such  a  power  is  usual- 
ly exercised  by  insurance  companies  has  already  been  shown. 
That  the  note  in  question  was  made  and  transferred  in  the 
ordinary  course  of  business    will  be  inferred,    in  case  the  cor-  4 

p oration  had  power  to  make  and  transfer  a  note  for  any 
purpose,  till  the  contrary  be  shown ;  and  it  would  not  even  be 
admissible  in  this  case,  without  first  showing  the  plaintiff  not  to 
be  a  bona  fide  assignee,  for  the  defendant  to  show  the  contrary. 
3  Wend.  94  ;  Angell  &  Ames  on  Corporations,  144  ;  6  Wend. 
615. 

The  note  being  payable  to  the  Ocean  Insurance  Company  in  its 
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corporate  capacity,  prima  facte  no  other  evidence  of  user  was 
necessary.     9  Ala.  516  ;  14  Johns.  238. 

The  power  of  the  Ocean  Insurance  Company  to  assign  this  note 
has,  however,  been  questioned,  upon  the  ground  that  the  statute 
of  Illinois  in  reference  to  negotiable  instruments(R.  L.482),  while 
it  authorizes  notes  to  be  made  by  any  person  or  persons,  body 
politic  or  corporate,  only  authorizes  the  assignment  of  such  as  are 
payable  to  any  person  or  persons, and  under  the  hand  of  such  person 
or  persons,  which,  it  is  insisted,  means  natural  persons,  and  does 
not  embrace  corporations  ;  and  that  they  had  no  right  at  the  time 
the  note  in  question  was  indorsed,  to  assign  notes  in  this  State. 
Two  answers  maybe  given  to  this  objection: 

1.  By  a  fair  construction  of  the  statute  we  think  corporations 
might  assign  netes  in  this  State.  The  word  'person'  is  sometimes 
so  construed  as  to  include  corporations.  The  People  v.  Uticalns. 
Co.  15  Johns.  357. 

2.  The  Ocean  Insurance  Company  was  located  by  its  charter, 
at  Boston,  Massachusetts,  and  the  presumption  is,  that  the  note 
was  indorsed  at  the  place  where  the  Company  did  business — 
if  so,  by  the  first  section  of  the  Statute  of  III  and  IV  of 
Anne,  adopted  in  Massachusetts,  the  power  to  indorse 
notes  is  not  restricted  to  natural  persons.  Jones  v.  Fales,  4 
Mass.  243. 

3.  Was  the  indorsement  in  this  case  sufficient,  and  was  the 
plaintiff  authorized  to  fill  it  up,  so  as  to  show  an  assignment  by 
the  payees  of  the  note  ? 

The  fifty- eighth  section  of  the  eighty-third  chapter  of  the 
Revised  Statutes  declares  :  "In  actions  upon  bonds,  notes, 
and  all  other  writings  made  assignable  by  law,  in  the  name 
of  the  assignee,  the  plaintiff  shall  not  be  held  bound  to  prove 
the  assignment  or  signature  of  any  assignor,  unless  the  fact 
of  assignment  be  put  in  issue  by  plea  verified  by  affidavit  of 
the  defendant  or  some  credible  person,  stating'  that  he  ver- 
ily believes  the  facts  stated  in  the  plea  are  true. "(a)  No  such 
plea  was  interposed  in  this  case,  consequently  the  assign- 
ment as  alleged  in  the  declaration  to  have   been  made  by  the 

(a)  Hudson  v.  Dickinson,  12  ni.  R.  408,  and  notes. 
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Ocean  Insurance  Company,  is  admitted  by  the  pleadings. 
Although  this  is  admitted  to  be  the  law,  yet,  it  is  insisted  that 
the  plaintiff  is  bound  to  introduce  in  evidence  an  assignment 
purporting  to  have  been  made  by  the  payee  of  the  note — that 
inasmuch  as  the  indorsement  "without  recourse,  Joel  Scott, 
Sec'y,"  did  not  purport  to  be  an  indorsement  by  the  Company, 
it  was  upon  its  face  wholly  insufficient  to  transfer  the  legal  title 
in  the  note,  and  that  said  indorsement,  unexplained  by  proof,  was 
that  of  a  guarantor,  and  not  of  an  indorser.  It  is  difficult  ta 
conceive  why  Scott  should  have  prefixed  the  words  "without 
recourse"  to  his  name,  if  the  intention  was  to  bind  himself  as 
guarantor.  A  guarantor  ivithout  recourse  would  be  a  solecism. 
Such  manifestly  was  not  Scott's  intention  in  placing  his  name 
upon  the  back  of  the  note.  That  corporations  may  do  business 
through,  and  are  bound  by  the  acts  of  their  officers,  is  well 
settled;  and  the  Ocean  Insurance  Company  having  power  to 
assign  the  note  in  question,  it  unquestionably  could  make  that 
assignment  through  its  duly  authorized  secretary.  Story  on 
Agency,  §  53  ;  Angell  &  Ames  on  Corporations,  158  ;  3  Denio, 
254. 

That  Scott  was  the  duly  authorized  officer  to  make  the 
assignment,  is  admitted  by  the  pleadings,  because  proof  of 
his  authority  to  make  the  assignment,  would  have  been  part 
of  the  evidence  necessary  to  establish  said  assignment  at 
the  Common  Law,  and  whatever  evidence  would  have  been 
admissible  and  required  of  the  plaintiff,  independent  of  the 
statute,  is  to  be  considered  as  given,  unless  the  assignment 
is  put  in  issue  by  plea  verified  by  affidavit.  That  the 
authority  of  the  agent  to  act  for  his  principal  need  not  be 
proved  in  such  a  case,  has  already  been  settled  in  principle 
by  this  Court,  in  the  case  of  Delahay  v.  Clement,  2  Scam. 
575.(a) 

This  point  of  the  case  is,  then,  presented  in  the  same  light 
as  if  the  record  contained  proof,  that  Joel  Scott  made  the 
indorsement  upon  the  note  as  the  secretary,  and  under 
the     direction    of     the    Ocean     Insurance    Company.       If    he 

(a)  Goodrich  v.  Wilder,  31  Ul.  K.  497;  Foy  v.  Blackstone,  31  111.  R.  542. 
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did,  there  can  be  little  difficulty  in  determining  that  the 
indorsement  was  sufficient  to  carry  the  legal  title  to  the  note, 
and  authorize  the  holder  thereof  to  fill  it  up  so  as  to  show  said 
assignment  to  have  been  made  for  and  on  behalf  of  said  Company. 
There  can  be  no  mistaking  the  intention  of  the  parties  in 
this  case.  The  words  "without  recourse,"  show  that  Scott 
intended  to  indorse  the  note,  and  not  to  guaranty  the  payment 
thereof  ;  and  the  letters  "Sec'y,"  annexed  to  his  name,  are  suffi- 
cient to  indicate  that  he  did  not  suppose  he  was  acting  for  himself 
alone. 

Upon  the  point  of  the  sufficiency  of  the  indorsement,  and  the 
authority  of  the  plaintiff  to  fill  it  up  on  the  trial,  we  are  not  with- 
out authority.  In  the  case  of  the  Ncav  Eng.  M.  Ins.  Co.  v.  James 
DeWolf,  8  Pick.  56,  which  was  a  suit  against  the  defendant  as 
the  guarantor  of  a  promissory  note,  the  guaranty  was  as  follows : 
"By  authority  from  J.  DeWolf,  Junior,  I  hereby  guaranty  the 
payment  of  this  note.  Isaac  Clap."  The  Court  held,  "with 
respect  to  the  form  of  the  guaranty,  we  are  of  opinion  that  the 
effect  of  it  must  be  determined  by  the  intention  with  which  it  was 
made.  If  Clap  had  authority  to  make  the  guaranty  for  the 
defendant,  and  the  words  are  such  as  not  merely  to  bind  himself 
alone,  and  it  can  be  ascertained  that  he  intended  to  act  for 
DeWolf,  the  latter  will  be  bound.  The  authorities  cited  to  main- 
tain the  position  that  the  name  of  the  principal  must  be  signed -by 
the  agent,  are  of  deeds  only,  instruments  under  seal ;  and  it  is 
not  desirable  that  the  rigid  doctrine  of  the  Common  Law  should 
be  extended  to  mercantile  transactions  of  this  nature."  The 
Court  being  satisfied  from  all  the  circumstances,  that  Clap  pro- 
fessed to  act  for  DeWolf,  add,  that  the  only  question  ought  to  be 
whether  he  had  authority  so  to  act,  and  the  evidence  showing  that 
he  had  such  authority,  DeWolf  was  held  liable. 

In  the  case  of  the  Northampton  Bank  v.  Pepoon,  11  Mass. 
288,  the  note  was  payable  to  the  Berkshire  Bank,  and  was 
indorsed  by  Simon  Larned,  calling  himself  attorney.  It  was 
objected  that  admitting  Larned  to  have  been  the  attorney 
of  the  Bank  for  the  purpose  of  indorsing  the  note,  yet,  the  man- 
ner in  which  he  had  executed  the  power  defeated   his   purpose, 

ILL.  R.  VOL.  X.  6 
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as  he  had  not  declared  that  he  acted  for  and  on  behalf  of  the 
corporation.  Parker,  C.  J.,  in  delivering  the  Opinion  of  the 
Court,  says :  "If  the  authority  of  Larned  was  good  to  indorse 
as  attorney,  he  having  indorsed  in  blank,  the  plaintiff  may  erase 
the  words  written  over  his  name,  and  substitute  other  words  which 
will  give  effect  to  the  indorsement." 

In  the  case  of  Folger  v.  Chace,  18  Pick.  63,  it  was  held  that 
a  note  indorsed  "P.  H.  Folger,  Chashier,"  was  sufficiently 
indorsed  to  pass  the  interest  of  the  payees,  the  Phoenix  Bank,  in 
said  note,  and  that  if  it  was  not  sufficiently  certain,  the  plaintiffs 
would  have  the  right  at  the  trial  to  prefix  the  name  of  the  corpor- 
ation. 

In  6  Hill,  443,  where  a  party  placed  the  figures  "1,  2,  S,"' 
upon  the  back  of  a  bill  of  exchange,  no  name  being  written,  it 
was  held  a  valid  indorsement,  and  that  a  person  might  become 
bound  by  any  mark  he  thought  proper  to  adopt,  provided  he 
intended  to  bind  himself.  See,  also,  6  Wend.  443,  and  7  J.  J. 
Marshall,  84. 

We  are,  therefore,  of  the  opinion  that  the  indorsement  in  this 
case  was  sufficient  to  pass  the  legal  interest  in  the  note,  when 
properly  filled  up,  which  the  plaintiff  had  the  right  to  do  upon  the 
trial. 

The  finding  of  the  Circuit  Court  was  manifestly  contrary  to  the 
evidence,  and  the  motion  for  a  new  trial  should  have  been 
allowed. 

The  judgment  of  the  Circuit  Court  is  reversed  at  the  costs  of' 
the  defendant  in  error,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  Opinion. 

Judgment  reversed.. 
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William  T.  Dazey,  plaintiff   in  error,  v.  Alexander  Mills,  for 
the  use  of  Nathan  Pinkham,  defendant  in  error. 

Error  to  Adams. 

Courts  will  recognize  the  rights  of  a  beneficial  party  and  protect  him  against  the- 
acts  of  a  party  possessing  the  naked  legal  interest . 

An  assignee  is  allowed  to  sue  in  the  name  of  the  person  having  the  legal  interest,  and 
to  control  the  proceedings  without  the  interference  of  the  latter  further  than  to  re- 
quire indenmity  against  the  payment  of  costs. (a) 

The  declarations  of  a  nominal  plaintiff,  made  after  he  has  parted  with  his  interest  in- 
the  cause  of  action,  are  not  admissible  in  evidence  to  defeat  the  action. 

This  "was  a  suit  originally  commenced  before  a  justice  of  the 
peace  in  Adams  county  by  the  defendant  in  error  against  the 
plaintiff  in  error.  Judgment  was  rendered  for  the  plaintiff  below, 
who  appealed  to  the  Circuit  Court,  and  at  the  May  term,  1848, 
the  Hon.  Norman  H.  Purple  presiding,  a  jury  was  dispensed 
with,  and  the  cause  tried  by  the  Court,  who  rendered  a  judgment, 
for  plaintiff  for  ^51.46,  and  costs. 

The  facts  of  the  case  are  sufficiently  stated  by  the  Court  in  the  ■ 
Opinion. 

A.  Williams  and   C.    B.    Lawrence,   for    the    plaintiff    in, 
error. 

1.  The  Court  erred  in  giving  judgment  for  the  plaintiff  for 
$57.16. 

2.  The  Court  erred  in  excluding  the  evidence.  The  admission 
of  the  plaintiff  on  the  record  is  always  admissible  and  competent 
evidence  against  him,  without  regard  to  his  interest.  This  is  a 
positive  and  inflexible  rule  of  law.  Its  wisdom  is  justified  by 
the  consideration  that  he  could  not  be  used  as  a  witness  in  the 
case,  and  if  it  should  appear  that  the  admission  was  not  made  in 
good  faith,  but  by  collusion  with  the  defendant  to  defeat  the  re- 
covery by  the  person  to  whom  he  had  passed  his  interest,  this 
would  destroy  the  effect  of  the  admission,  but  would  not  affect  its 
competency.  Whether  made  in  good  faith  or  collusively,  is  a 
question  for  the  jury  and  not  for  the  Court,  but  in  this  case  there 

((/)  Pomeroy  v.  M.  L.  I.  Co.,  4011!.  E.  398;  Ransom'r.  Eansom,  1  Scam.  R.  291. 
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is  no  pretence  of  collusion.  Bauerman  v.  Radenius,  7  Durn".  & 
East,  663,  and  note  (b);  3  Harr.  &  Johns.  342  ;  3  Conn.  76  ; 
4  do.  544. 

3.  In  this  case  the  only  evidence  that  Pinkham  had  any  in- 
terest is  furnished  by  the  deposition  itself,  and  it  shows  that  Mills 
still  had  an  interest  in  the  note.  It  was  not  sold  absolutely  to 
Pinkham,  but  pledged  as  a  security  for  a  debt  which  Mills  owed 
him.  If  Pinkham  failed  to  get  the  money  of  Dazey,  he  would 
resort  to  Mills  for  payment.  So  that  upon  the  ground  of  interest, 
as  well  as  his  being  a  party  to  the  record,  his  admission  was 
competent  evidence.  The  rule  is,  that  the  admissions  of  a  party 
against  his  interest  are  evidence  against  him. 

4.  If,  as  the  record  shows,  the  deposition  was  admitted  as 
competent  evidence,  then  the  judgment  is  for  forty  dollars  more 
than  it  should  have  been,  that  sum  having  been  paid,  as  shown  by 
the  deposition. 

5.  The  paper  purporting  to  be  a  bill  of  exceptions  on  the 
part  of  the  plaintiff  is  no  part  of  the  record,  and  is  improperly 
copied  by  the  clerk.  It  contradicts  the  record.  If  the  plaintiff 
wished  a  writ  of  error,  he  could  file  a  bill  of  exceptions  for  that 
purpose  ;  but  it  certainly  cannot  be  regarded  as  any  part  of  the 
record  on  error  brought  by  the  defendant,  particularly  for  the 
purpose  of  contradicting  the  record.  The  record  shows  that  the 
deposition  was  admitted  as  competent  evidence.  The  plaintiff 
could,  in  a  writ  of  error  prosecuted  by  himself,  assign  this  as 
error,  but  he  cannot  do  it  in  a  case  brought  and  prosecuted  by  the 
defendant.  This  bill  of  exceptions  shows  that  the  deposition  was 
excluded.  This  is  not  ground  of  exception  on  his  part,  because 
it  is  in  his  favor.  It  also  shows  that  the  affidavit  of  Pink- 
ham was  not  considered.  This  might  be  regarded  as  part  of  the 
record  on  error  by  the  plaintiff,  because  it  was  against  him  and 
does  not  contradict  the  record. 

C.  A.  Warren  and  0.  C.  Skinner,  for  the  defendant  in 
error. 

1.  It  is  the  duty  of  Courts  to  protect  the  holder  of  a  chose  in 
action,  and  to  regard  him  as  the  real  party.  Session  Laws, 
1838-9,  p.  271. 
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2.  A  suit  brought  by  one  for  the  use  of  another  is  regarded 
by  the  Courts  as  coming  within  the  rule.     Anderson  v.  Van  Allen, 

12  Johns.  342 ;  Ransom  v.  Jones,  1  Scam.  293  ;  Leigh?;.  Leigh, 

I  Bos.  &  Pull.  417;  Mandeville  v.  Union  Bank,  &c.,  1  Wheat. 
232  ;  Gould  v.  Newman,  6  Mass.  239  ;  Skinner  v.  Somes,  14  do. 
107  ;  Tuttle  v.  Beebee,  8  Johns.  155  ;  Van  Vechten  v.  Graves,  4 
do.  406  ;  Franklin  v.  Raymond,  3  Wend.  71  ;  Jones  v.   Witter, 

13  Mass.  304. 

3.  The  admissions  of  a  nominal  party  to  a  record,  being  a 
trustee  only,  cannot  aflfect  the  rights  of  his  cestui  que  trust. 
Williams  v.  Judy,  3  Gilm.  282  ;  Root  v.  Taylor,  20  Johns.  136; 
Frear  v.  Evertson,  ib.  142  ;  Sprague  v.  Kneeland,  12  Wend.  161; 
Kimball  v.  Huntington,  10  do.  675  ;  Payne  v.  Rogers,  Doug.  407; 
Cowen  &  Hill's  Notes  to  Phil.  Ev.  663-8  ;    Raymond  v.  Squires, 

II  Johns.  47 ;  Wheeler  v.  Wheeler,  9  Cowen,  34 ;  Andrews  v. 
Beecker,  1  Johns.  Cases,  411. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  On  the  9th  of  June,  1846,  Dazey  made  a  pro- 
missory note  to  Alexander  Mills  for  $46,  payable  one  day  after 
date.  A  suit  was  brought  on  the  note  before  a  justice  of  the 
peace,  on  the  2d  of  October,  1846,  in  the  name  of  Mills  for  the 
use  of  Nathan  Pinkham.  It  resulted  in  a  judgment  for  the  plain- 
tiff, and  Dazey  appealed  to  the  Circuit  Court,  where  the  decision 
of  the  justice  was  affirmed.  Dazey  took  the  deposition  of  a  wit- 
ness, who  testified  to  a  conversation  had  with  Mills  on  the  13th  of 
October,  1846,  in  which  the  latter  stated  that  previous  to  the 
commencement  of  the  suit,  he  transferred  the  note  to  Pinkham  as 
security  for  the  payment  of  a  debt ;  and  that  prior  to  the  transfer 
Dazey  paid  him  $26,  which  ought  to  be  credited  on  the  note. 
The  Circuit  Court,  being  of  the  opinion  that  the  evidence  was  inad- 
missible, excluded  the  deposition,  and  the  propriety  of  that  deci- 
sion is  the  only  point  in  the  case. 

This  presents  the  naked  question  whether  the  declarations  of  the 
nominal  plaintiff  made  after  he  has  parted  with  his  interest  in  the 
subject  matter  of  the  suit,  can  be  introduced  in  evidence  by  the 
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defendant  to  defeat  the  cause  of  action.  There  is  a  conflict  of 
authority  on  the  question,  and  we  therefore  feel  hound  to  adopt 
.the  rule  which  will  best  subserve  the  ends  of  justice.  It  was 
decided  in  the  case  of  Bauerman  v.  Radenius,  7  Term  Rep.  663, 
that  the  defendant  could  give  in  evidence  the  admissions  of  the 
plaintiff  on  the  record  to  defeat  the  action,  although  such  plaintiff 
was  only  the  trustee  for  a  third  person.  The  same  doctrine  is 
asserted  in  2  Starkie's  Ev.  22,  and  in  the  cases  of  Thomas  v. 
.Denning,  3  Harr.  &  Johns.  242,  and  Dillon  v.  Chouteau,  7  Mis- 
souri, 386. 

On  the  other  hand,  it  is  held  in  the  cases  of  Frear  v.  Evertson, 
20  Johns.  142,  Hackettt'.  Martin,  8  Greenl.  77,  and  Chisholm  v. 
2^ewton,  1  Ala.  371,  that  the  declarations  of  the  nominal  plaintiff, 
made  after  he  has  parted  with  his  interest  in  the  cause  of  action, 
are  not  admissible  in  evidence  to  defeat  the  claim  of  the  real  party 
in  interest.  The  assignee  of  a  chose  in  action  will  be  protected 
in  a  Court  of  LaAV  against  the  acts  and  declarations  of  the  assignor 
subsequent  to  the  assignment.  Kimball  v.  Huntington,  10  Wend. 
677.  Where  a  chose  in  action  is  assigned  by  the  owner,  he  can- 
not interfere  to  defeat  the  rights  of  the  assignee  in  the  prosecution 
of  a  suit  brought  to  enforce  those  rights,  and  it  makes  no  differ- 
ence whether  the  assignment  be  good  at  Law  or  in  Equity  only. 
Mandeville  v.  Welch,  5  Wheat.  277.  A  payment  made  to  the 
nominal  plaintiff  after  the  defendant  has  notice  of  the  assignment 
constitutes  no  defence.  Littlefield  v.  Storey,  3  Johns.  426.  So 
of  a  set-off  obtained  after  notice  of  the  assignment.  Anderson  v. 
Van  Allen,  12  Johns.  343.  So  of  a  release  procured  fi-om  the 
nominal  plaintiff  after  notice  of  the  assignment.  Andi-ews  v.  Beeck- 
er,  1  Johnson's  Cases,  411 ;  Raymond  v.  Squires,  11  Johns.  47. 
And  it  is  immaterial  whether  the  assignment  be  of  the  whole 
subject  matter,  or  as  collateral  security.  Wheeler  v.  Wheeler,  9 
Cowen,  34. 

It  seems  to  be  the  tendency  of  modern  decisions  to  recog- 
nize the  rights  of  the  beneficial  party,  and  to  protect  him 
against  the  acts  of  the  party  possessing  the  naked  legal  inter- 
est, whenever    it    can    be    done    without    injuriously    affecting 
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the  rights  of  the  debtor  ;  and  subject  to  this  qualification,  we  are 
inclined  to  adopt  the  rule  in  its  fullest  extent. (a)  The  assignee 
is  allowed  to  sue  in  the  name  of  the  person  having  the  legal 
interest,  and  to  control  the  proceedings.  The  latter  cannot 
interfere  further  with  the  prosecution  than  to  require  indemnity 
against  the  payment  of  costs.  The  principle  being  conceded  that 
Courts  of  Law  will  take  notice  of  and  protect  the  rights  of  the 
real  party  in  interest,  there  should  be  no  hesitation  in  applying  it 
to  every  case  in  which  the  interests  of  the  debtor  are  not  to  be 
prejudiced.  The  party  Avho  has  ceased  to  have  any  substantial 
interest  in  the  subject  matter  of  the  action,  and  whose  name  is 
used  as  a  matter  of  necessity  to  satisfy  a  technical  rule  of  the  law, 
ought  not  to  be  permitted  by  his  acts  or  declarations  to  defeat  or 
disparage  the  title  of  his  innocent  assignee  ;  and  this  for  the  same 
reason  that  the  acts  and  declarations  of  the  vendor,  made  subse- 
quent to  the  sale,  are  not  admissible  in  evidence  to  affect  the  title  of 
the  purchaser.  The  principal  ground  for  receiving  the  declarations 
of  the  party  is,  that  being  made  respecting  matters  in  which  his 
interest  is  involved  they  are  supposed  to  be  true,  and  are  there- 
fore admitted  in  evidence  against  him.  The  reason  wholly  ceases 
where  he  has  no  interest  to  be  affected. (6) 

The  rule  excluding  the  admissions  of  the  nominal  plaintiff, 
made  after  he  has  parted  with  his  interest  in  the  cause  of  action, 
does  not  operate  to  the  injury  of  the  defendant.  It  allows  him 
to  interpose  any  defence  which  existed  when  he  received  notice  of 
the  assignment.  If  the  testimony  of  the  assignor  is  necessary 
to  enable  him  to  establish  his  defence,  he  can  obtain  it  throuc^h 

o 

the  medium  of  a  bill  of  discovery. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Williams  v.  Judy,  3GU.  R.  282;  Prior  r.  White,  12  HI.  E,  261,  and  notes. 
{b)  Boone  v.  Stone,  3  Gil.  R.  537.  ' 
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Robert  Dawson,  plaintiff  in  error,  v.  Garrett  W.  Robbins, 

defendant  in  error. 

Erro7'  to  Brown. 

It  is  only  in  cases  where  the  verdict  of  the  jury  strikes  the  mind  at  first  blush  as  man- 
ifestly and  palpably  contrary  to  evidence,  that  the  Court  will,  for  that  reason,  inter- 
fere to  set  it  aside. 

Assumpsit,  in  the  Brown  Circuit  Court,  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  The  cause  was  heard 
before  the  Hon.  Norman  H.  Purple  and  a  jury,  at  the  September 
term,  1848,  when  a  verdict  and  judgment  were  rendered  for  the 
plaintiff  for  $55,09.  The  defendant  entered  a  motion  for  a  new 
trial,  which  was  overruled. 

So  much  of  the  evidence  as  was  material  to  the  determin- 
ation of  this  cause,  will  be  found  in  the  Opinion  of  this 
Court. 

R.  S.  Blackwell,  for  the  plaintiff  in  error. 

J.  S.  Bailey,  and  C.  A.  Warren,  for  the  defendant  in  error. 

Courts  will  not  disturb  the  verdict  of  a  jury,  if  the  facts  are 
fairly  submitted. 

Unless  the  verdict  is  manifestly  against  the  evidence,  and  even 
then  but  seldom,  if  it  appear  from  all  the  evidence  that  substan- 
tial justice  has  been  done.  1  Scam.  128,  490,  532  ;  2  do.  350, 
354,  358  ;  2  Gilm.  618. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Robbins  sued  Dawson  in  assumpsit  to  recover 
for  work  and  labor  done  in  building  the  machinery  of  a  steam 
mill.  The  declaration  is  general,  and  contains  only  the  common 
counts.  Dawson,  besides  the  pleas  of  non-assumpsit  and  set-off, 
upon  which  issues  were  taken,  also  pleaded  that  the  work 
was  done  under  a  special  contract  upon  which  plea  issue  was  also 
joined. 

The  issues'were  submitted  to  a  jury,  who  found  for  the  plain- 
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tiff  below,  and  assessed  his  damages  at  $55.09.  Dawson  moved 
for  a  new  trial,  which  motion  was  overruled,  and  judgment  ren- 
dered for  the  amount  of  the  verdict. 

The  only  point  in  the  case  is,  whether  the  Circuit  Court  erred 
in  overruling  the  motion  for  a  new  trial,  and  this  depends  upon 
the  fact  whether  Dawson  succeeded  in  proving  that  the  work  was 
done  under  a  special  contract  for  a  stipulated  sum.  If  he  did, 
the  verdict  is  wrong,  for  the  amount  of  the  set-off  as  admitted  by 
Robbins  upon  the  trial,  exceeds  the  amount  agreed  to  have  been 
paid  according  to  the  special  contract,  if  there  was  one. 

The  bill  of  exceptions  sets  out  all  the  testimony  in  the  case, 
but  it  is  unnecessary  to  repeat  it  here.  The  declarations  and 
admissions  of  Robbins,  made  at  different  times  while  the  work 
was  progressing,  and  testified  to  by  different  witnesses,  are  the 
only  evidence  tending  to  show  a  special  contract.  The  two  wit- 
nesses introduced  by  Dawson,  who  testified  most  particularly  to 
the  statements  of  Robbins,  both  state  that  Robbins  told  them,  at 
the  same  time  that  he  admitted  he  had  taken  the  job  for  $500, 
that  he  had  refused  to  sign  a  written  contract,  because  it  did  not 
truly  represent  the  agreement.  One  of  Dawson's  witnesses  testi- 
fied that  "he  asked  Robbins  what  he  was  to  get  for  doing  the 
work  on  Dawson's  mill.  Robbins  replied  that  he  did  not  know  ; 
that  there  was  a  good  deal  more  work  to  be  done  than  had  been 
represented  by  Dawson  ;  that  he  had  agreed  to  do  the  work  for 
$500,  but  had  refused  to  sign  the  contract,  on  account  of  Daw- 
son's misrepresentations  in  relation  to  the  amount  of  work  to  be 
done." 

Robbins  also  proved  by  a  witness  that  while  the  work  was  pro- 
gressing upon  the  mill,  the  hands  refused  to  work  unless  their 
wages  were  secured  to  them  ;  that  in  consequence  of  this,  Dawson 
and  Robbins  had  a  conversation,  in  which  Dawson  agreed  to  pay 
the  hands  from  that  time,  and  also  to  guarantee  to  them  their  pay 
for  what  they  had  done,  if  the  job  amounted  to  that  sum  ;  and  if 
the  parties  could  not  agree,  they  would  leave  it  to  arbitrators. 
What  was  to  be  left  to  arbitrators,  is,  perhaps,  not  very  clear  from 
the  evidence.  The  most  reasonable  conclusion  is,  that  it  was  to 
be  left  to  arbitrators  to  determine  what  the  job  came  to,  in  case  the 


74  SPRINGFIELD. 


Dawson  V.  Robbins. 


parties  could  not  agree  about  the  price ;  and  yet  such  could  not 
be  the  case,  if  $500  was  agreed  upon  as  the  price,  for  in  that 
event,  there  would  be  nothing  for  the  arbitrators  to  determine. 

It  moreover  appears  from  the  account  of  Dawson  that  at  the 
-time  of  this  agreement  to  pay  the  hands  for  the  future  work,  he 
had  already  advanced  more  than  |500.  We  think  all  these  cir- 
cumstances might  well  have  justified  the  jury  in  finding  either 
that  no  special  contract  was  ever  perfected  between  the  parties — 
for  one  was  doubtless  talked  about — or  if  a  special  contract  ever 
existed,  that  it  was  subsequently  rescinded. 

We  have  not  referred  to  the  evidence  with  a  view  to  show  that 
the  weight  of  testimony  is  in  favor  of  the  verdict  as  rendered  by 
the  jury  ;  on  the  contrary,  there  is  much  evidence  in  the  record  to 
show  that  there  was  a  special  contract  between  the  parties,  that 
the  job  was  to  be  done  for  $500  ;  but  we  have  repeated  part  of 
the  proof  to  show  that  there  was  some  evidence  tending  to  show 
that  the  work  was  not  done  under  a  special  agreement,  and  where 
the  testimony  is  conflicting,  and  the  jury  might  without  any  palp- 
able or  manifest  disregard  of  the  evidence,  have  rendered  the  ver- 
dict they  did  and  the  Circuit  Court  has  refused  to  set  it  aside,  it 
is  not  the  province  of  this  Court  to  disturb  it. 

It  is  only  in  cases  where  the  verdict  of  the  jury  strikes  the 
mind  at  first  blush  as  manifestly  and  palpably  contrary  to  evi- 
dence, that  the  Court  will  for  that  reason  interfere  to  set  it 
aside.(a) 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Dufieldv.  Cross,  13 ni.  R.  699,  andnotes;  McClerg  r.  Mungin,  46  Rl.  R.  112. 
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John  J.  Cruikshank,  plaintiff  in  error,  v.  John  H.  Brown  et  al., 

defendants  in  error. 

Error  to  Jo  Daviess. 

A  count  in  debt  upon  a  contract,  after  setting  forth  the  facts  necessary  to  establish  the 
defendants'  liability,  further  alleged  a  ^?-omise  to  pay  in  consideration  of  the  prem- 
ises: Held,  that  the  count  commencing  and  concluding  in  debt,  was  not  to  be  regard- 
ed as  a  count  in  assumpsit  merely  because  the  word  promised  was  used  instead  of 
agreed. 

No  advantage  can  be  taken  of  a  variance  between  the  writ  and  declaration  on  a 
writ  of  error.  It  must  be  taken  advantage  of  by  plea  in  abatement,  or  by  a 
motion. 

A  declaration  in  de6«  contained  a  count  for  work  done,  goods  sold,  &c.,  which  con- 
cluded thus  :  '  'undertook  and  then  and  there  promised, "  &c.  Held,  that  it  was  sim- 
ply an  indebitatus  assumpsit  count  and  therefore  a  misjoinder,  (a) 

Debt,  in  the  Jo  Daviess  Circuit  Court,  brought  by  the  defend- 
ants in  error  against  the  plaintiff  in  error  and  George  Cruikshank. 
At  the  March  term,  1847,  the  Hon.  Thomas  C.  Browne  presiding, 
a  default  was  entered,  and  a  judgment  rendered  in  favor  of  plain- 
tiffs for  $6262.48  debt,  and  $2626.65  damages,  against  John  J. 
Cruikshank  the  only  defendant  served. 

M.  Y.  Johnson,  for  the  plaintiff  in  error. 

It  is  assigned  for  error,  that  the  action,  as  shown  by  the  pro- 
cess, is  debt,  and  the  declaration  is  in  assuinpsit,  each  count 
averring  a  'promise.  See  Chenot  v.  Lefevre,  3  Gilm.  637 ;  1 
Chitty's  PL  394.  The  declaration  should  have  averred  that  the 
defendants  "  agreed  and  bound  themselves."  Metcalf  v.  Robin- 
son, 2  McLean,  363. 

In  an  action  of  assumpsit,  a  count  in  trover  may  be  joined, 
but  debt  and  assumpsit  cannot  be  joined.  Flood  v.  Yandes,  1 
Blackf.  102  ;  3  U.  S.  Dig.  630,  §  131 ;  Brill  v.  Neele,  3  Barn. 
&  Aid.  208  ;  1  Chitty's  PL  231 ;  Metcalf  v.  Robinson,  before 
cited. 

C.  GiLMAN  argued  for  the  defendants  in  error,  in  this 
Court. 

(a)  Smith  v.  Webb,  16  111.  R.  105;  McGinnity  d.  Laguerenne,  i)osn03;  Shelby  u. 
Hutchinson,  4  Gil.  R.  319. 
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The  declaration  is  substantially  good.  It  is  a  declaration  in 
debt.,  and  not  in  assumpsit  as  the  counsel  for  the  plaintiff  in 
error  contends.  The  commencement  and  conclusion  are  both 
reo"ular.  The  averment  of  a  promise  merely,  does  not  vitiate 
the  count,  but  it  is  often  used  in  declarations  in  debt.  See  More- 
head's  Pr.,  title  "  Declarations  in  Beht^^''  723,  et  seq. ;  Bish- 
op V.  Young,  2  Bos.  &  Pul.  78  ;  Flood  v.  Yandes,  cited  by 
plaintiff. 

The  distinction  attempted  to  be  drawn  by  the  Court  in  Metcalf 
V.  Robinson,  2  McLean,  363,  between  the  words  "promise,"  and 
"  agree,"  is  entitled  to  but  little  weight.  It  is  a  distinction  with- 
out a  difference. 

A- variance  between  the  writ  and  the  declaration  should  be  taken 
advantage  of  by  plea  in  abatement.  Prince  v.  Lamb,  Bre.  298  ; 
Rust  V.  Frothingham,  ih.  258  ;  Duval  v.  Craig,  2  Wheat.  45 ; 
Chirac  v.  Reinicker,  11  do.  280. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  plaintiff  in  error  was  sued  in  an  action  of 
debt.,  and  judgment  rendered  against  him  by  default  for  $6262.48 
debt,  and  $2626.65  in  damages. 

To  reverse  this  judgment  the  plaintiff  assigns  a  number  of  errors, 
which,  however,  resolve  themselves  into  two:  First,  that  "the  writ 
sued  out  in  said  cause  is  in  an  action  of  debt,  and  the  declaration 
in  assumpsit ;"  second,  that,  "  it  was  error  in  the  Court  to  ren- 
der any  judgment  in  favor  of  the  plaintiffs  below  on  the  plead- 
ings." 

The  writ  which  was  served  only  on  one  of  the  defendants  below 
who  is  the  plaintiff  here,  is  admitted  to  be  in  debt. 

The  declaration  contains  six  counts,  the  first  of  which  is  as 
follows,  viz:  "  John  H.  Brown  and  James  W.  Brown,  part- 
ners in  trade,  under  the  name  of  John  H.  Brown  &  Co., 
complain  of  George  Cruikshank  and  John  J.  Cruikshank, 
formerly  partners  in  trade  under  the  name  of  George  Cruik- 
shank &  Co.,  in  a  plea  that  they  render  the  said  plaintiffs 
six  thousand,  two  hundred  and  sixty-two  jfo  dollars  which 
they  justly   owe   said   plaintiffs.      For   that   whereas    the   said 
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defendants,  on  the  first  day  of  February,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  forty,  at  Pittsburgh, 
made  their  due  bill  in  -vn'iting,  and  delivered  the  same  to 
the  said  plaintiffs,  and  thereby  acknowledged  themselves 
indebted  to  the  said  plaintiffs,  by  the  said  name  of  their  firm  of 
John  H.  Brown  &  Co.,  three  thousand  dollars,  value  received, 
with  interest  from  date,  and  the  said  defendants  then  and  there 
in  consideration  of  the  premises,  promised  to  pay  the  due  bill  to 
the  said  plaintiffs  by  the  name  of  their  firm,  John  H.  Brown  & 
Co.,  according  to  the  tenor  and  effect  thereof." 

This  count,  after  setting  forth  such  facts  as  render  the  defend- 
ant liable  to  pay,  alleges,  also  a  promise  to  pay  in  consideration 
of  the  premises.  The  allegation  of  a  promise  to  pay  might  be 
rejected  as  surplusage,  and  the  count,  which  would  then  unques- 
tionably be  in  debt,  would  still  be  good. 

We  do  not  however  admit,  that  when  a  contract  is  specially 
declared  upon,  and  the  count  possesses  all  the  attributes  of  a  count 
in  debt,  commencing  and  concluding  as  such,  that  it  is  to  be 
regarded  as  a  count  in  assumjjsit  merely  because  the  word 
promised  is  used  in  place  of  the  word  agreed.  A  count  in  debt 
containing  the  word  proviised  was  held  good  in  the  cases  of 
Bishop  V.  Young,  2  Bos.  &  Pul.  78,  and  Flood  v.  Yandes,  1 
Blackf.  502.. 

There  is,  then,  no  error  on  account  of  any  variance  between 
the  writ  and  declaration,  as  to  the  form  of  the  action,  as  the 
declaration  manifestly  was  intended  to  be,  and  is,  in  part,  at  least, 
a  declaration  in  debt.  But  if  it  were  not,  no  advantage 
could  be  taken  of  the  variance  between  the  writ  and  declar- 
ation on  a  writ  of  error.  Variances  of  that  character  are 
matters  pleadable  in  abatement  only.  Duval  ik  Craig,  2 
Wheaton,  45  ;  Chirac  v.  Reinicker,  11  Wheaton,  280  ;  Prince  v. 
Lamb,  Breese,  278  ,  Rust  v.  Frothingham,  ibid.  2p8  ;  or  per- 
haps, according  to  modern  practice,  advantage  might  be  taken  of 
the  variance  by  motion  in  the  Circuit  Court. (a) 

But  while  the  first  count  in  the  declaration  is  clearly  a  count  in 
debt,  the  last  one,  which  is  upon  promises  for  work  done,  goods 

(a)  Weldr.  Hubbard,  U  HI.  K.  574;  Carpenter  v.  Hoyt,  13  m.  E.  530. 
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sold,  money  lent,  &c.,  all  in  one  count,  is  as  clearly  in  assuinjjsit. 
It  is  simply  an  indebitatus  assumpsit  count,  and  alleges  that  the 
defendants  were  indebted  to  the  plaintiffs  in  the  further  sum  of 
$20,000  for  the  work  and  labor  of  said  plaintiffs  by  them  per- 
formed about  the  business  of  defendants,  and  at  their  request, 
and  also  in  a  like  sum  of  $20,000  for  money  lent,  goods  sold, 
&c.,  and  then  concludes  as  follows :  ''And  being  so  indebted,  the 
said  defendants  in  consideration  thereof,  afterwards,  to-wit,  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  under- 
took, and  then  and  there  promised  the  said  plaintiffs  to  pay  them 
the  said  several  sums  of  money  in  this  count  mentioned,  when  the 
said  defendants  should  be  thereunto  afterwards  requested." 

This  contains  the  words  "undertook  and  promised  to  pay,  and 
possesses  every  characteristic  which  distinguishes  a  count  in 
assumpsit  from  one  in  debt.  1  Chitty's  PI.  394  ;  Chenot  v. 
Lefevre,  3  Gilm.  637. 

That  debt  and  assumpsit  cannot  be  joined,  is  established  by 
numerous  authorities.  1  Chitty's  PL  231  ;  Brill  v.  Neele,  3 
Barn.  &  Aid.  208  ;  Metcalf  v.  Robinson,  %  M'Lean,  363. 

There  is,  then,  in  this  case  a  joinder  of  counts  which  the  law 
will  not  allow,  and  though  we  can  see  no  good  reason  for  ihe  rule 
in  this  case,  nor  why  the  last  count  in  the  declaration  should  not 
be  equally  good  in  debt,  as  in  assumpsit,  yet  the  law  is  otherwise 
settled,  and  we  are  compelled,  however  reluctantly,  to  follow  it. 
The  case  of  Brill  v.  Neele,  is  precisely  analogous  to  the  present, 
except  that  the  objection  in  that  case  was  raised  by  demurrer. 
The  objection  is,  however,  equally  fatal  on  motion  in  an-est  of 
judgment,  after  verdict,  or  on  writ  of  error.  Gould's  PL,  ch. 
4,  §87;  1  Chitty's  PL,  236. (a) 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  to  afford  the  plaintiffs  in  that  Court  an  opportunity  to 
amend  their  pleadings. 

Judgment  reversed. 

(a)  Adams  v.  Hardin,  19111.  R.  273. 
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Alexander    K.    Owens,   appellant,    v.   Matthew    McKethe, 

appellee. 

tdppeal  jrom   Grundy. 

Where  an  appeal  was  prayed  and  the  bond  filed  prior  to  April  1,  1848,  the  daj'  on  which 
tht>  new  Constitution  went  into  operation,  the  Court  held  that  the  case  was  not  aflfectr- 
ed  by  the  division  of  the  State  into  judicial  districts,  but  was  pending  in  the  Supreme 
Court  existing  at  the  time  of  perfecting  the  appeal. 

AU  cases  removed  into  the  Supreme  Court  by  appeal  or  writ  of  error  since  April  1, 
1848,  necessarily  go  to  the  Court  held  in  the  Division  in  which  the  same  were  deci- 
ded, unless  the  parties,  by  consent,  send  them  to  the  Court  in  the  adjoining 
Division,  (a) 

Motion  to  extend  the  time  for  filing  the  record  in  the  above 
entitled  cause. 

H.  0.  Merriman,  counsel  for  the  appellant,  stated  to  the  Court 
that  the  appeal  was  prayed  and  perfected  by  the  filing  of  the  ap- 
peal bond  before  the  first  day  of  April,  1848,  and  submitted  to 
the  Court  whether,  in  an  appeal  thus  taken,  the  record  should  be 
filed  in  this  Court  or  in  the  Supreme  Court  of  the  Third  Grand 
Division. 

The  Constitution  took  efiect  April  1,  1848.  See  Schedule,  § 
13.  The  appeal  being  perfected  before  that  date,  it  was  pending 
in  this  Court  from  the  time  of  being  perfected.     Ih.  §  20. 

Upon  the  foregoing  statements  and  references,  he  moved  that 
the  time  for  filing  the  record  be  extended,  not  having  received 
the  same  in  consequence  of  the  unavoidable  delay  of  the 
mail. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  question  is  made  whether  this  appeal  is 
pending  in  this  Court.  The  case  originated  in  the  Third  Grand 
Division,  but  the  appeal  was  prayed  and  the  bond  filed  prior  to 
the  first  of  April,  1848,  the  day  on  which  the  new  Constitution 
went  into  operation.  The  appeal  was  perfected  by  the  filing  of 
the  bond,  and  the  case  was  from  that  time  pending  in  the  Su- 
preme Court.     The    division  of  the    State  into  judicial   districts 

(a)  Goforth  v.  Adams,  11  lU.  R.  52,  -post  260. 
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does  not  affect  cases  pending  in  the  Supreme  Court  when  the  Con- 
stitution took  effect.  Such  cases  are  still  pending  in  this  Court, 
and  must  here  be  disposed  of.  The  Schedule  to  the  Constitution 
provides  that  all  suits  and  proceedings  pending  in  the  Supreme 
Court  on  the  first  Monday  in  December,  1848,  "  shall  be  finally 
adjudicated  where  the  same  maybe  pending."  All  cases  removed 
to  the  Supreme  Court  by  appeal  or  writ  o£  error,  since  the  first  of 
April,  1848,  necessarily  go  to  the  Court  held  in  the  Division  in 
which  the  same  were  decided,  unless  the  parties,  by  consent,  send 
them  to  the  Court  in  the  adjoining  Division. 

Motion  allowed. 


Alexander  Young,  Sheriff,  etc.,  plaintiff  in  error,  v.  Benjamin 
H.  Campbell  et  al.,  defendants  in  error. 

Error  to  Jo  Daviess. 

Upon  demurrer  and  oyer  craved  of  a  writing  obligatory,  it  should  be  set  forth  in  the 
record . 

When  a  sheriff,  under  the  provisions  of  the  Attachment  Act,  takes  a  forthcoming 
bond  and  does  not  assign  the  same  to  the  plaintiff  in  attachment,  a  suit  may  be 
brought  in  the  name  of  the  sheriff  for  the  use  of  such  plaiutiflf. 

The  form  of  a  judgment  in  a  suit  in  attachment  is  the  same  as  In  any  other  suit, 
■whether  there  be  a  personal  service  or  not;  but  where  there  is  not  such  service,  the 
award  should  be  only  of  a  special  execution.  Where  there  is  a  personal  service, 
then  a  general  execution  should  be  awarded.  In  either  case,  the  property  attached 
is  specially  liable,  unless  the  defendant  appear  and  put  in  bail  as  is  provided  by  the 
Attachment  Act. 

A  declaration  upon  a  forthcoming  bond  averred,  that  the  defendants  did  not  have 
the  property  forthcoming  according  to  the  tenor  and  effect  of  the  bond,  "but 
wholly  and  totally  failed,  and  neglected  and  refused  to  do  so;"  Held,  that  the 
declaration  was  sufficient  to  show  a  breach  of  the  condition  and  to  entitle  the  plain- 
tiff to  recover. 

Debt,  in  the  Jo  Daviess  Circuit  Court,  upon  a  forthcoming 
bond,  brought  in  the  name  of  the  plaintiff  against 
the  defendant  in  error,  and    heard  before    the    Hon.    Thomas 
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C.  Browne,  at  the  October  term,  1846.  Demurrer  to  the  declara- 
ation,  which  was  sustained  by  the  Court,  and  judgment  against 
the  plaintiff  for  costs. 

V.  H.  HiGGiNS,  for  the  plaintiff  in  error. 

The  demurrer  to  the  declaration  in  this  case  goes  to  the  whole 
declaration,  and,  if  it  contain  one  good  count,  it  must  be  sus- 
tained, and  the  demurrer  overruled.  Cowles  v.  Litchfield,  2 
Scam.  360. 

The  first  count  is  good.  It  sets  out  a  common  money  bond 
without  any  condition,  and  it  nowhere  appears  that  there  is  any 
condition  annexed  to  it.  The  Court  cannot,  therefore,  intend 
that  there  is  any  condition.     Willes,  18  ;  Barnes,  S.  C.  339. 

If  there  was  a  condition,  the  defendants  should  have  craved 
oyer  of  the  bond  and  condition,  and  made  it  a  part  of  the 
record,  by  setting  it  out  in  their  pleadings  in  hsec  ver- 
ba ;  otherwise  it  could  not  be  judicially  noticed.  Bogardus 
V.  Trial,  1  Scam.  63  ;  Sims  v.  Hugsby,  Bre.  Ap.  27  ;  Gould's  PI. 
ch.  Vm,  §§  35,  57,  61. 

A  sheriff  may  maintain  an  action  in  his  own  name  for  a  breach 
of  the  condition  of  the  bond.  In  the  case  of  Crisman  v.  Mat- 
thews, 1  Scam.  148,  the  right  was  not  questioned.  See,  also, 
the  case  of  Rolles  v.  Rosewell,  5  TermR.  538,  for  the  reasons 
for  making  the  term  "may  assign"  imperative. 

S.  T.  Logan  and  C.  Oilman,  for  the  defendants  in  error. 

The  demurrer  was  properly  sustained  by  the  Court 
below. 

I.  Because  the  statute  does  not  authorize  a  suit  upon  a  forth- 
coming bond  in  the  name  of  the  sheriff.  Rev.  Stat,  ^b,  §  10. 
The  word  "  may"  in  this  section  means  "  shall"  or  "  must,"  it 
being  one  of  the  cases  embraced  within  the  decision  of  this  Court 
in  Schuyler  Co.  v.  Mercer  Co.,  4  Oilm.  20  ;  see,  also,  Malcom 
V.  Rogers,  5  Cowen,  188. 

The  Replevin  Act  (Rev.  Stat.  434,  §  7),  expressly  author- 
ILL.  R.  VOL.  X.  7 
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izes  suits  upon  replevin  bonds  to  be  brought  by  "  the  sheriff, 
or  plaintiff  in  the  name  of  the  sheriff  to  his  own  use."  The  ex- 
pression of  the  right  in  one  case  is  the  exclusion  of  it  in  the 
other. 

n.  Admitting,  however,  for  the  sake  of  argument,  that  this 
suit  is  properly  brought  in  the  name  of  the  sheriff,  the  declaration 
does  not  contain  the  necessary  foundation. 

1.  It  is  not  averred  that  there  was  a  special  judgment  in 
rem ; 

2.  It  is  not  averred  that  a  special  execution  for  the  sale  of  the 
property  attached  was  issued  ;  and 

3.  There  is  no  averment  of  a  demand  by  the  officer  holding 
the  execution  for  the  specific  property. 

In  support  of  the  first  and  second  objections,  see  Connz;.  Cald- 
well, 1  Gilm.  536  ;  Moore  v.  Hamilton,  2  do.  429. 

HiGGiNS,  in  reply. 

The  general  principle  is  that  no  other  person  than  the  obligee 
named  in  the  instrument  can  maintain  the  action.  The  legal 
right  is  in  the  nominal  obligee,  although  made  for  the  benefit  of 
another.     1  Chitty's  PI.  2,3;  5  Wend.  191. 

Where  the  statute  gives  the  right  expressly,  as  in  cases  of  re- 
plevin, it  is  merely  declaratory  of  the  Common  Law. 

The  word  "  may"  does  not  mean  "  must"  or  "  shall,"  in  cases 
like  this.  The  cases  cited  by  the  counsel  for  the  plaintiff  in  error 
are  not  applicable.  The  word  is  never  construed  in  that  way,, 
except  where  the  public  interests  and  rights  are  concerned,  and 
where  the  public  have  a  claim  de  jure,  that  the  power  should  be 
exercised.     Malcom  v.  Rogers,  cited  by  plaintiff. 

The  correctness  of  the  entry  of  judgment  and  award  of  exe- 
cution cannot  be  examined  in  a  collateral  suit  like  the  case  at 
bar. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  There  was  a  general  demurrer  sustained  to 
the  whole  declaration,  which  contained  two  counts.  The 
first  is  in  the  usual  form  of  a  money  bond,  for  the  payment  of' 
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SO  mucli  money  without  condition.  The  second  is  upon  the  same 
or  a  similar  bond,  with  a  condition  in  the  usual  form  of  a  forth- 
coming bond  in  an  attachment  suit. 

The  declaration  avers  the  recovery  of  a  judgment  and  the  issu- 
ing of  an  execution  in  that  suit,  upon  Avhich  there  was  a  return  of 
nulla  bona  with  an  averment  also,  that  the  defendants  did  not 
have  the  said  property  or  any  part  thereof  forthcoming,  &c., 
according  to  the  Jorm,  and  effect  of  the  condition  of  the  bond. 
The  demurrer  "  craves  oi/er  of  the  said  writing  obligatory  and  it 
is  read  to  them,"  but  it  does  not  set  forth,  so  that  the  declaration 
must  be  judged  of  as  it  stands. (a)  No  objection  has,  or  can  be 
urged  to  the  first  count,  as  it  stands,  and  there  being  one  good; 
count,  the  demurrer,  being  to  the  whole  declaration,  should  have 
been  overruled. 

Nor  do  we  think  the  second  count  obnoxious  to  the  objections 
urged  against  it,  which  are  four. 

1.  That  the  suit  should  not  have  been  brought  in  the  name  of 
the  sheriff,  but  the  bond  should  have  been  assigned  to  th& 
plaintiff  in  the  attachment  suit  under  the  eighth  section  of  the 
attachment  law,  and  then  the  suit  brought  in  the  name  of  the 
latter. 

2.  The  judgment  in  that  case  was  general,  in  'personam. 

3.  The  execution  was  general,  and  not  special  against  the  pro- 
perty levied  upon. 

4.  No  demand  of  the  property  was  made  by  the  sheriff. 

The  word  "  may"  in  the  section  of  the  statute  referred  to, 
does  not  mean  "  shall."  Neither  the  interest  of  the  public  nor 
any  of  the  parties  requires  that  construction.  The  statute  auth- 
orizes the  assignment  of  the  bond,  but  does  not  make  it  impera- 
tive. It  is  a  matter  of  no  moment  to  the  defendant  whether  the. 
suit  be  brought  in  the  name  of  the  sheriff  or  of  the  plaintiff  in  the 
other  suit.  He  could  make  the  same  defence  in  either, case,  and 
with  equal  facility. 

The  form  of  the  judgment  is  the  same  in  an  attachment  suit,  as 
in  any  other,  and  that  too,  whether  there  be  a  personal  service 
or  not ;  but  where  there  is  not  such  service,  the  award  should 

(a)  Dewi  V.  Cmme,  46  111.  E.  70. 
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be  only  of  a  special  execution.  But  where  there  is  a  personal 
service  on  the  defendant,  then  a  general  execution  should  be 
awarded,  as  in  an  ordinary  suit,  but  in  either  case  the  property 
levied  upon  under  the  attachment,  is  holden  by  it,  and  specially 
liable  unless  the  defendant  appears  and  put  in  bail  as  is  provided 
for  in  the  section  of  the  attachment  law.  When  that  is  done, 
then  the  property  is  released,  and  not  till  then.  There  is  nothing 
on  the  record  to  show  that  such  was  the  case  here.  But  even  ad- 
mitting the  irregularity  alleged,  it  could  not  be  taken  advantage  of 
in  this  collateral  action.  The  return  of  nulla  bona  shows  that 
neither  this  nor  any  other  of  the  defendants'  property  could  be 
found  in  the  county. 

The  declaration  also  avers,  that  the  defendant  did  not  have 
the  property  forthcoming  according  to  the  tenor  and  effect  of 
the  bond,  "  but  wholly  and  totally  failed,  neglected  and  refus- 
ed so  to  do."  This  we  think  abundantly  sufficient  to  show  a 
breach  of  the  condition  of  the  bond,  and  to  entitle  the  plain- 
tiff to  recover. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs  and 
the  cause  remanded. 

Judgment  reversed. 


James  DuNLAP,  plaintiff  in  error,  t'.   Horatio  N.  Davis   et  al., 

defendants  in  error. 

Error  to  Pike. 

A  party  desiring  a  continuance  of  a  cause  is  bound  to  show  that  he  has  made  reasona- 
ble exertions  to  prepare  for  the  ti-ial,  without  success,  or  some  good  reason  for  not 
making  such  exertions. 

Attachment,  in  the  Pike  Circuit  Court,  brought  by  the  plain- 
tiff in  error  against  the  defendants  in  eiTor,  as  drawers  of  a  bill 
of  exchange. 

The  affidavit  of  the  plaintiff  was  filed  in  the  office  of  the 
Clerk  of  the  Circuit  Court   on  the   12th   day  of   September,  A. 
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D.  1844,  and  a  writ  of  attachment  was  issued  on  the  same  day, 
returnahle  to  the  April  term,  1845.  The  declaration  was  filed  on 
the  16th  day  of  April,  being  the  3rd  day  of  the  term,  and,  on  the 
next  day  a  motion  for  a  continuance,  based  upon  the  following 
affidavit,  was  made  by  the  plaintiff's  attorney  : 

"In  the  Circuit  Court  of  Pike  County,  State  of  Illinois,  April 
term,  1845. 

Jajies  Dunlap,  plaintiff,  ) 

V.  >    In  attachment. 

H.  N.  DA^Tis  &  Co.  defendants.  ) 

David  A.  Smith,  of  counsel  for  the  plaintiff,  makes  oath  in  due 
form  of  law,  that  he  instituted  this  action  to  the  present  term 
of  this  Court  in  September  last ;  that  at  the  time  of  the 
institution  of  said  suit,  affiant  had  only  a  memorandum  of  the 
bill  of  exchange,  being  then  informed,  which  he  verily  believed, 
and  he  still  believes,  that  an  action  was  pending  in  the  Circuit 
Court  of  the  county  of  St.  Louis,  State  of  Missouri,  against  J.  T. 
Sweringen,  as  one  of  the  indorsers  on  the  bill  of  exchange  sued 
on  in  this  case.  That  affiant  vras  in  St.  Louis  in  the  month  of 
January  last,  and  applied  to  Mr.  Crockett,  the  attorney  who  had 
care  of  the  bill  of  exchange,  and  the  prosecution  of  the  suit  on  the 
same  as  aforesaid,  for  the  said  bill  of  exchange  to  be  used  in 
the  trial  of  this  cause.  That  Mr.  Crockett  informed  affiant  that 
the  suit  in  the  Circuit  Court  of  the  County  of  St.  Louis 
as  aforesaid,  was  still  pending  in  said  Court,  and  would  be 
for  some  time,  and  that  affiant  could  not  have  the  use  of 
said  bill  of  exchange  until  the  said  suit  was  disposed  of. 
That  affiant's  partner,  John  J.  Hardin,  as  he  informed  affi- 
ant, and  affiant  verily  believes,  applied  on  his,  said  Hardin's, 
way  from  Jacksonville  to  Shawneetown  on  the  first  week  of 
this  month,  called  on  the  said  Crockett  at  St.  Louis  for  said 
bill  of  exchange,  who  informed  said  Hardin  that  he  could 
have  it  on  his  return  from  Shawneetown.  That  said  Hardin, 
on  his  return  from  Shawneetown  within  the  last  week, 
called  at  the  office  of  said  Crockett,  and  once  on  the  street 
on  his  partner  for  said  bill  of  exchange  pursuant  from  the  fore- 
going   arrangement,   and   was   not   able   to  find   said  Crockett, 
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or  to  procure  said  bill  of  exchange.  That  during  the  present 
term  of  this  Court  the  affiant  has,  to  prevent  the  dismissal  of  this 
case  at  this  term  of  the  Court  filed  a  declaration  on  said  bill  of 
exchange  according  to  its  legal  effect,  and  has  been  under  the 
necessity  of  giving  what  he  supposes  to  be  as  near  as  may  be 
under  the  circumstances,  a  copy  of  said  bill  of  exchange.  For 
fear  that  it  is  not,  affiant  asks  a  continuance  of  this  case  to  the 
next  term  of  this  Court  and  for  leave  to  file  an  amended  declara- 
tion in  the  case  within  ninety  days  after  the  adjournment  of  the 
present  term  of  this  Court.  Affiant  states  that  he  believes  this 
cause  will  be  ready  on  the  part  of  the  plaintiff  for  a  full  and  fair 
trial  at  the  next  term  of  this  Court,  and  that  if  the  continuance 
asked  for  is  not  granted,  the  plaintiff  will  be  in  danger  of  losing 
liis  demand  in  the  premises. 

(Signed)  Da\td  A.  Smith." 

"Sworn  to    and    subscribed 

before,  me,  clerk  of  said 

Court,  April  17,  1845. 

0.  M.  Hatch,  Clerk." 
The  motion  was   overruled  by  the  Court,  the  Hon.  Samuel  D. 
Lockwood  presiding  and  the  cause  coming  on  for  trial,  the  plain- 
tiff submitted  to  a  nonsuit.     Thereupon  the  Court  rendered  a  judg- 
ment for  costs  in  favor  of  the  defendants. 

D.  A.  SmTH,  for  the  plaintiff  in  error,  stated  that  the  only 
error  assigned  was,  that  the  Court  refused  to  grant  a  continuance 
upon  the  facts  stated  in  the  affidavit.  He  then  recapitulated 
those  facts,  and  remarked  that  there  was  no  decision  of  the 
Court  having  a  direct  bearing  upon  the  case  at  bar  ;  that  the 
affidavit  contained  sufficient  matter  to  show  no  want  of  diligence 
on  the  part  of  plaintiff,  and  that,  therefore,  a  continuance  should 
have  been  granted  by  the  Circuit  Court. 

W.  Thomas,  for  the  defendants  in  error. 

1.  Upon  the  return  of  the  attachment  served,  the  plaintiff  was 
entitled  to  judgment.     R.  L.  87,  §  13. 

2.  At  the  first  term  of  the  Court,  the  defendant  had  the  right 
to  appear  and  insist  upon  a  trial.     Ibid.  492,  §  22. 
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3.  Wlien  the  defendant  entered  his  appearance  in  this 
cause,  and  the  plaintiff  had  filed  his  declaration,  the  cause  stood 
for  trial,  as  any  other  cause. 

4.  The  cause  being  in  a  position  for  trial,  the  plaintiff  was 
bound  to  show  some  reasons  for  continuance,  not  connected  with, 
or  growincr  out  of  his  own  neglect  or  omission. 

5.  The  affidavit  for  continuance  in  this  cause  shows  that  the 
plaintiff  had  voluntarily  placed  himself  in  such  a  position  that 
he  could  not  proceed  to  trial ;  he  had  placed  his  bill  of  exchange 
out  of  his  power  or  control,  for  his  own  purposes,  and  had  no 
right  to  ask  the  Court  to  continue  the  cause  upon  the  grounds 
stated. 

6.  The  causes  assigned  for  continuance  all  grow  out  of  the 
action  of  the  plaintiff. 

Upon  the  question  of  continuance,  see  Simms  v,  Alcorn,  1 
Bibb,  349. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.     The  Circuit  Court  committed  no  error  in  refus- 
ing the  motion  for  a  continuance.     The  defendants  were  entitled 
to  a  trial  of  the  case,  unless  the  plaintiff  disclosed  sufficient  cause 
for  the  postponement.     He  was  bound  to  show  that  he  had  made 
reasonable  exertions  to  prepare  for  the  trial,  without  success,  or 
some  good  reason  for  not  making  such  exertions.      The  affidavit 
fails  to  make  out  a  case  of  diligence    on   his   part,  or  to  furnish 
any  satisfactory   excuse   for  omitting  preparations  for  the  trial. 
Being  the  indorsee,  he  was,  as  a  matter  of  course,  entitled  to  the 
possession  and  control  of  the  bill  of   exchange.      He   voluntarily 
placed  it  in  the  hands  of  his  attorney  in  St.  Louis,  to  be  used  in 
a  suit  against  an  endorser.     He  still  retained  the  control  of  the 
the  instrument,  and  could  at  any  m'oment  withdraw  it  from   the 
custody  of  his  attorney.     It  is  true  that  the  law  allowed  him  to 
prosecute  separate  actions  against  the  parties  to  the  bill,  but  the 
fact  that  different  suits  were  pending,  furnished  no  good  reason 
for  not  producing  it  in  this  case,  unless  there  was  at  the  time  a 
real  necessity   for   using  it  elsewhere.     It  is  apparent  from  the 
affidavit  that  it  might  have  been  withdrawn  without  the  slightest 
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prejudice  to  his  interests  in  the  suit  pending  against  the  indorser, 
and  that  by  the  exercise  of  reasonable  diligence,  all  occasion  for 
a  continuance  would  have  been  avoided.  The  evidence  was  not 
beyond  his  control,  nor  was  he  prevented  by  unavoidable  circum- 
stances from  producing  it.  His  failure  in  this  respect  was  the 
result  of  his  own  negligence,  and  he  must  abide  by  the  conse- 
quences. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judg?7ient  affirmed. 


Eldelio  C.  Sharp,  plaintiff  in  error,  v.  Edwaed  A  Bedell,  de- 
fendant in  error. 

Error  to  Hancock. 

An  appeal  bond  contained  a  condition  that  if  the  defendants  "should  pay  and  sat- 
isfy whatever  judgment  might  be  rendered  by  the  Circuit  Court  of  Hancock  coun- 
ty upon  the  dismissal  or  trial  of  a  certain  appeal,"  &c.  The  appeal  having  been 
entered  in  that  Court,  the  venue'  was  changed  to  another  county,  where  the 
judgment  of  the  justice  of  the  peace  was  aflirmed.  A  suit  was  brought  upon  the 
appeal  bond,  when  one  only  of  the  sureties  was  served  with  process,  and  in  the 
declaration,  the  breach  assigned  was  the  non-payment  of  that  judgment.  There 
was  a  demurrer  to  the  declaration,  which  the  Court  sustained  :  Held,  that  the  bond, 
not  being  in  compliance  with  the  statute,  could  not,  under  the  circumstances,  be 
enforced. 

The  officers  of  the  law  have  no  authority  to  take  or  accept  appeal  bonds  which  do  not 
conform  to  the  statute;  bnt  if  they  are  taken,  the  appellees  should  object  to  the  ap- 
peal bond  in  the  Circuit  Court,  and  have  it  perfected.  If  he  does  not  object,  he 
must  abide  by  his  own  neglect. 

In  Courts  of  Law,  the  liability  of  a  surety  wiU  not  be  extended  by  implication  beyond 
the  terms  of  the  contract,  (a) 

Debt  upon  an  appeal  bond,  brought  by  the  plaintiff  in  error 
against  the  defendant  in  error  and  others,  in  the  Hancock  Circuit 
Court,  and  heard  before  the  Hon.  Norman  H.  Purple,  upon  a  de- 
murrer to  the  declaration,  at  the  September  term,  1847.  The 
demurrer  was  sustained,  and  a  judgment  rendered  in  favor  of  the 
defendant  for  costs. 

The  condition  of  the  bond  declared  on  is  set  forth  in  the  Opinion 
of  the  Court. 

(a)  Reynolds  v.  Hall,  1  Scam.  E.  39,  and  notes. 
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R.  S.  Black^vell  and  0.  H.  Bro"\yning  &  N.  Bushnell,  for 
the  plaintiff  in  error. 

It  was  the  intent  of  the  law  to  make  the  appellee  in  the  Court 
below  secure  in  his  judgment  in  whatever  Circuit  Coiu't  it  might 
be  recovered.  Rev.  Stat.  325,  §  70  ;  McConnel  v.  Swailes,  2 
Scam.  571 ;  Watts  v.  Waddle,  6  Peters,  389  ;  1  U.  S.  Dig.  180, 
§  411  ;  ib.  183,  §  536. 

G.  Edjiunds,  Jr.,  and  C.  A.  Warren '&  0.  C.  Skinner,  for 
the  defendant  in  error. 

The  obligation  of  the  defendant  should  be  construed  according 
to  the  general  rules  of  construction,  and  is  not  to  be  extended  be- 
yond its  terms.  Davis  v.  The  People,  1  Gilm.  409  ;  Waters  v. 
Simpson,  2  do.  570  ;  The  United  States  v.  Dixey,  3  Wash.  C.  C. 
R.  15  ;  Same  v.  Mitchell,  ib.  95  ;  Baylies  v.  Fettyplace,  7  Mass. 
338  ;  1  U.  S.  Dig.  180,  §  437  ;  9  Wheat,  380. 

There  is  a  variance  between  the  declaration  and  the  contract  of 
the  defendant.  Hart  v.  Tolman,  1  Gilm.  1  ;  Curry  v.  Hinman, 
3  do.  90. 

When  the  change  of  venue  was  prayed  for,  the  obligee  in  the 
appeal  bond  should  have  required  the  bond  to  be  perfected  so  as 
to  conform  to  the  statute.  Not  having  done  so,  he  must  abide 
by  his  neglect.     Young  v.  Mason,  3  Gilm.  55. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  debi,  brought  against 
Cyril  Call,  Chester  Loveland,  Chauncy  Loveland,  and  Edward 
A.  Bedell,  upon  an  appeal  bond.  Bedell  was  alone  served  with 
process. 

The  declaration,  after  setting  forth  the  making  of  the  bond, 
etc.,  in  the  usual  form,  alleges  that  it  was  subject  ,to  a  condi- 
tion "  that  if  the  said  Chester  Loveland  and  Cyi'il  Call  should 
pay  and  satisfy  whatever  judgment  might  be  rendered  by  the 
Circuit  Court  of  Hancock  county,  upon  the  dismissal  or  trial 
of  a  certain  appeal  to  the  said  Circuit  Court  taken  by  them 
from  a  judgment  rendered  by  George  Rockwell,  Esq.,  a  justice 
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of  the  peace,  within  and  for  said  county,  on  the  fifteenth  day  of 
February,  1845,  where  Fidelio  C.  Sharp  was  plaintiff,  and  Ches- 
ter Love  land  and  Cyril  Call  were  defendants,  for  the  sum  of 
ninety-six  dollars,  debt,  and  six  dollars  and  seventeen  cents,  costs 
of  suit,  in  favor  of  the  said  plaintiff  and  against  the  said  de- 
fendants, then  said  obligation  was  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue." 

The  declaration  then  alleges  that  after  said  appeal  was  taken, 
an  order  was  made  by  the  Circuit  Court  of  Hancock  county, 
whereby  the  venue  in  said  cause  was  changed  to  the  county  of 
MoDonough ;  and  that  at  the  May  term,  1847,  of  the  Circuit 
Court  of  MoDonough  county,  upon  a  trial  of  said  cause,  the 
judgment  of  the  justice  of  the  peace  was  affirmed  for  the  sum  of 
ninety-six  dollars  and  costs.  The  breach  assigned  is  the  non- 
payment of  this  judgment.  The  defendant.  Bedell,  filed  a  gen- 
eral demurrer  to  this  declaration,  which  was  sustained  by  the 
Court,  and  judgment  rendered  against  the  plaintiff  for 
costs. 

The  sufficiency  of  the  declaration  is  the  only  question  for  our 
consideration,  and  this  depends  upon  the  construction  to  be  put 
upon  the  condition  of  the  bond,  as  therein  set  forth.  It  is  ad- 
mitted that  the  declaration  shows  no  breach  of  the  condition  of 
the  bond  in  terms,  as  the  defendant  never  undertook,  in  so  many 
words,  to  pay  any  other  judgment  than  such  as  might  be  rendered 
by  the  Circuit  Court  of  Hancock  county ;  but,  then,  it  is  in- 
sisted that  inasmuch  as  the  law  intends  appeal  bonds  for  the  se- 
curity of  the  appellee  in  case  his  judgment  is  affirmed,  and  inas- 
much as  the  law  authorizes  changes  of  venue,  the  language 
used  in  the  condition  of  the  bond  is  to  receive  such  a  construction 
as  will  effectuate  the  legislative  intention,  which  never  could  have 
been  to  allow  the  obligor  upon  an  appeal  bond  to  escape  respon- 
sibility by  procuring  a  change  of  venue  from  the  Court  to 
which  the  appeal  was  taken.  In  other  words,  it  is  insisted 
that  the  law  in  reference  to  changes  of  venue,  entered  into 
and  became  part  of  the  contract,  in  the  same  manner  as  if 
it  had  been  incorporated  into  the  condition  of  the  bond,  and 
the  defendant  had  obligated  himself,  in  so  many  words,  to  pay 
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whatever  judgment  might  have  been  rendered  upon  the  dismissal  or 
trial  of  said  appeal,  either  by  Circuit  Court  of  Hancock  county  or 
of  any  other  county,  to  which  the  case  might  be  taken  by  change 
of  venue. 

This  would  undoubtedly  be  the  case,  were  the  suit  brought 
upon  a  bond  conditioned  as  the  law  requires,  but  he  who  would 
call  upon  the  Court  to  give  such  a  construction  to  an  obligation 
as  will  effectuate  the  legislative  intention,  must  first  show,  on  his 
part,  an  obligation  in  accordance  substantially  at  least  with  the 
legislative  intention.  The  plaintiff  in  this  case  does  not  show  such 
an  obligation.  The  condition  of  appeal  bonds  as  prescribed  by 
the  statute,  after  setting  forth  that  whereas  a  judgment  has  been 
recovered,  an  appeal  taken,  &c.,  is  as  follows,  to  wit :  "Noay  if 

the   said shall  prosecute   his    appeal  with  effect,  and   shall 

pay  whatever  judgment  shall  be  rendered  by  the  Court  upon  dis- 
missal or  trial  of  said  appeal,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect." 

Had  the  bond  declared  upon  been  conditioned  according 
to  the  statute,  the  case  would  have  been  fi'ee  from  difficulty, 
and  neither  a  loose  construction  nor  the  aid  of  other  stat- 
utes need  have  been  invoked  to  authorize  a  recovery  upon 
the  bond.  The  declaration,  however,  describes  a  bond  essen- 
tially variant  in  its  conditions  from  the  one  required  by 
statute.  It  differs,  first,  by  wholly  omitting  the  condition, 
to  prosecute  the  appeal  ivith  effect,  and  secondly,  the  obligors 
instead  of  binding  themselves  generally  to  pay  whatever  judg- 
ment might  be  rendered  by  the  Court,  upon  dismissal  or  trial 
of  the  appeal,  have  limited  their  liability  to  the  payment  of 
such  judgment  as  might  be  rendered  by  a  particular  Court,  to 
wit,  the  Circuit  Court  of  Hancock  county.  We  may  well  suppose 
that  in  prescribing  the  form  of  the  condition  of  appeal  bonds,  the 
Legislature  may  have  had  in  view  the  possibility  of  changes  of 
venue,  and  therefore  used  the  words  "Me  Coi^r/,"  which  would 
apply  to  any  Court  to  which  the  cause  might  be  taken,  instead 
of  the  words  the  '■^said  Court,''^  or  the  Circuit  Court  of  a  par- 
ticular county. 

Several  cases    have    been    referred    to    by   the    plaintiff    in 
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error,  wliicTi  are  supposed  to  be  analogous  to  the  present, 
but  the  one  most  relied  upon  is  that  of  Watts  v.  Waddle,  6 
Peters,  389,  which,  however,  is  clearly  distinguishable  from  the 
present.  That  was  a  suit  in  Chancery  for  the  specific  per- 
formance of  a  contract  to  *  convey  by  warranty  deed  certain 
tracts  of  land,  so  soon  as  a  final  decree  should  be  rendered  by 
the  United  States'  Circuit  Court  for  the  District  of  Ohio,  in  a 
suit  then  pending  in  said  Com't,  the  object  of  which  was  to  vest 
the  legal  title  in  the  vendor,  so  that  he  might  be  able  to  convey 
a  perfect  title  to  his  vendee.  The  bill  was  filed  in  1826.  A 
final  decree  from  which  an  appeal  had  been  taken,  was  obtained 
in  the  Circuit  Court  in  1818,  and  it  was  insisted  that  it  was  the 
duty  of  the  vendor,  at  that  time,  to  have  executed  the  conveyance. 
The  Court  say:  "In  the  contract  there  was  a  reference  to  the 
final  decree  of  the  Circuit  Court,  but  as  the  decision  of  that  Court 
was  not  final  in  the  case,  and  as  an  appeal  was  actually  taken, 
by  some  of  the  defendants  to  the  Supreme  Court,  it  may 
reasonably  be  inferred  that  this  contingency  was  within  the  cal- 
culation of  both  parties  at  the  time  of  the  contract.  *  * 
There  can  be  no  difliculty  in  coming  to  the  conclusion  that  both 
parties  referred  to  a  final  decision  of  the  case  ;  and  to  such  a 
decree  as  should  vest  the  legal  title  in  Watts,"  who  was  the 
vendor  ;  and  the  Court  held  that  there  was  no  negligence  imput- 
able to  Watts  till  such  a  final  decree  was  obtained  in  the  Supreme 
Court,  though  for  other  reasons  a  specific  execute  on  of  the  con- 
tract was  refused. 

We  have  no  fault  to  find  either  with  the  decision  or  the 
reasoning  of  the  Court  in  the  the  case  of  Watts.  The  question 
was,  whether  Watts  had  been  guilty  of  such  negligence  as  to 
prevent  the  relief  he  was  then  seeking.  It  was  a  mere 
question  of  time,  which  in  Equity  is  not  usually  material,  and 
as  the  object  of  delaying  the  execution  of  the  conveyance 
until  the  final  decision  of  the  Circuit  Court,  was  to  enable 
Watts  to  obtain  the  legal  title,  so  as  to  be  able  to  execute  a 
conveyance  in  compliance  with  his  contract  and  the  under- 
standing of  the  parties,  it  is  manifest,  that  the  object  was 
not   attained    by   a   decree   which  was   rendered    nugatory   by 
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appeal,  and  was  not,  therefore,  final,  according  to  the  terms  of 
the  contract.  Moreover,  the  rules  of  construction  adopted  by 
Courts  of  Equity  in  construing  contracts  and  carrying  into  effect 
the  intentions  of  parties,  are  widely  different  from  those  which 
prevail  in  Courts  of  Law  in  reference  to  the  liabilities  of  securi- 
ties. In  the  former  Courts,  defective  instruments  will  sometimes 
be  supplied  and  contracts  reformed,  so  as  to  be  made  conformable 
to  the  precise  intent  of  the  parties.  Equity  does  not  regard  the 
forms  of  instruments,  but  looks  into  the  intent.  It  is  not  so  in. 
Courts  of  Law,  so  far  as  securities  are  concerned.  Their  liability 
is  not  to  be  extended,  by  implication,  beyond  the  terms  of  the 
contract.  To  the  extent,  and  in  the  manner,  and  under  the  cir- 
cumstances pointed  out  in  their  obligations,  they  are  bound,  and 
no  farther.     9  Wheat.  680. 

The  bond  declared  upon  is  not  void,  if  voluntarily  entered  into, 
but  the  defendant  is  only  liable  according  to  its  terms.  His  lia- 
bility cannot  be  extended  so  as  to  make  him  responsible  to  the 
same  extent  as  if  he  had  entered  into  an  obligation  conditioned  as 
the  law  directs. 

It  matters  not  that  the  parties  executing  the  bond  may  have 
derived  from  it  all  the  advantages  which  a  perfect  bond  would 
have  given  them,  or  that  they  even  intended  to  execute  such  a 
bond  as  the  law  requires.  A  statute  of  Massachusetts  authorized 
a  debtor  confined  in  jail  to  obtain  the  liberty  of  the  jail  yard  by 
executing  bond  in  double  the  sum  for  which  he  was  imprisoned. 
A  bond  for  $1189  and  only  twenty-four  cents  less  than  double 
was  held  by  the  Supreme  Court  of  that  State  not  to  be  a  statutory 
bond,  although  it  was  insisted  that  the  penalty  being  less  than  the 
statute  authorized,  the  defendant,  who  was  one  of  the  securities 
upon  the  bond,  was  not  injured  by  the  variance,  and  that  he  ought 
not  to  be  permitted  to  avail  himself  of  a  variance  which  was  no  injury 
either  to  himself  or  his  principal.  The  Court  say  :  "If  the  pen- 
alty be  not  double  the  sum  for  which  the  debtor  is  imprisoned,  it 
is  not  a  bond  within  the  statute  of  1784,  ch.  41,  and  the  debtor 
may  be  relieved  against  the  penalty  by  a  judgment  for  the  sum 
for  which  he  was  imprisoned."     "It  is  probable  that  this  bond 
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was  not  made  pursuant  to  the  statute,  from  an  error  in  compu- 
tation not  from  design.  Sheriffs  should  be  careful  in  this  respect." 
"  If  the  bond  which  the  debtor  gives,  is  not  pursuant  to  the  stat- 
ute, and  the  sheriff,  upon  such  unauthorized  bond,  grants  the 
debtor  the  liberty  of  the  yard,  this  will  be  an  escape  in  the  sher- 
iff," Clapp  V.  Cofran,  7  Mass.  98;  Freeman  v.  Davis,  ib., 
200. 

The  same  language  addressed  by  the  Supreme  Court  of 
Massachusetts  to  sheriffs  in  that  State,  might  with  propriety 
be  addressed  to  officers  in  this  State  who  approve  appeal 
bonds.  They  have  no  authority  to  take  or  accept  bonds 
which  do  not  conform  to  the  statute.  If,  however,  such  bonds 
are  taken,  it  is  in  the  power  of  the  appellee,  in  the  Circuit 
Court  where  the  appeal  is  pending,  to  object  to  the  bond  and 
have  it  perfected.  If  he  make  no  objection,  as  was  said  by  this 
Court  in  the  case  of  Young  v.  Mason,  3  Gilm.  55,  "  he  must 
abide  by  his  own  neglect."  The  bond  upon  which  Young  brought 
suit  in  that  case,  omitted  the  words  "  on  trial"  after  the  word 
''  dismissed"  as  required  in  the  condition  of  the  appeal  bond,  and 
this  Court  held,  that  the  obligors  upon  said  bond  were  not  liable  to 
pay  the  judgment  rendered  by  the  Circuit  Court  upon  the  trial  of 
said  appeal,  although  there  was  another  covenant  in  the  bond  that 
the  appellants  should  prosecute  their  appeal  with  effect.  This  cov- 
enant, it  was  held,  only  entitled  the  appellee  to  nominal  damages, 
as  there  was  no  evidence  that  the  non-prosecution  of  the  appeal 
by  the  appellants  had  caused  any  damages.  A  similar  decision 
had  been  made  in  Massachusetts,  as  to  the  construction  of  the 
words,  "  to  prosecute  an  appeal  with  effect."  Hobart  v.  Hilliard, 
11  Pick.  143. 

It  has  been  decided  in  Maine,  that  a  recognizance  to  ap- 
pear and  prosecute  an  appeal  made  to  a  higher  Court,  and. 
abide  the  order  of  said  Court  thereon,  and  not  depart  without 
license,  is  not  forfeited  by  a  default  at  a  subsequent  term  in 
the  Court  appealed  to,  the  appeal  having  been  duly  entered 
at  the  first  term  and  the  appeal  continued.  The  State  v.  Rich- 
ardson, 2  Greenl.  115. 
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It  would  have  required  quite  as  little  construction  to  have  held 
the  securities  liable  in  the  case  of  Young,  or  those  referred  to 
in  Massachusetts  and  Maine,  as  it  would  to  hold  Bedell  respon- 
sible in  the  present  suit,  and  the  same  answer  must  now  be  given 
to  Sharp  that  was  given  by  this  Court  to  Young.  Bedell  only 
bound  himself  to  pay  whatever  judgment  should  be  rendered  by 
the  Circuit  Court  of  Hancock  county,  upon  the  dismissal  or  trial 
of  the  appeal.  The  record  shows  that  the  (Circuit  Court  of  Han- 
cock county  never  dismissed  the  appeal,  or  tried  the  case,  but  that 
it  was'  removed  to  the  county  of  McDonough ;  consequently  no 
breach  of  the  condition  of  the  bond  is  in  terms  shown,  and  the 
conditions  of  the  bond  not  being  in  accordance  with  the  statute, 
we  are  of  opinion  that  Bedell  cannot  be  held  responsible  by 
implication  beyond  the  terms  of  his  obligation,  as  therein 
expressed. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgynent  affirmed. 


Benjamin  Goddard  et  ux.,  appellants,  v.  Benjamin  F.  Hart 

et  ux.,  appellees. 

^9ppeal  from  Stephenson. 

On  the  trial  of  a  joint  action  of  trespass  against  a  husband  and  wife  for  an  assault,  the 
Court  admitted  evidence  of  an  assault  by  the  husband  alone,  and  refused  to  instruct 
the  jury  that  the  plaintiff  could  not  recover  damages  for  such  separate  assault :  Held, 
that  the  decisions  were  clearly  erroneous. 

Trespass  for  an  assault,  brought  by  the  appellees  against  the 
appellants  in  the  Stephenson  Circuit  Court,  and  heard  before  the 
Hon.  Thomas  C.  Browne  and  a  jury  at  the  August  term,  1846, 
when  a  verdict  was  rendered  in  favor  of  the  plaintiffs  below  for 
the  sum  of  $534.16  damages. 
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All  the  facts  necessary  to  the  determination  of  this  case  are 
concisely  stated  by  the  Court  in  the  Opinion. 

S.  T.  Logan,  for  the  appellants. 
0.  Peters,  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  joint  action  against  husband  and 
wife  for  an  assault.  On  the  trial,  the  Court  admitted  evidence 
of  an  assault  by  the  husband,  in  the  commission  of  which  the 
wife  did  not  in  any  manner  participate ;  and  also  refused  to 
instruct  the  jury,  that  the  plaintiffs  could  not  recover  damages 
for  the  separate  assault  by  the  husband.  These  decisions  were 
clearly  erroneous.  The  recovery  in  this  case  could  not  be  pleaded 
in  bar  of  an  action  against  the  husband  for  the  separate  assault. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs  ;  and 
the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


Hiram  G.  Ferris,  plaintiff  in    error,  v.  David  Crow,  defendant 

in  error. 

Error  to  Hancock. 

A  fee-bill,  to  haye  the  force  and  effect  of  an  execution,  should  run  in  the  name  of 
' '  The  People  of  the  State  of  IllinoU. ' ' 

The  Legislature  may  prescribe  its  own  means  for  the  collection  of  fee-bills,  but  it  can- 
not dispense  with  a  constitiitional  provision,  which  becomes  a  matter  of  substance 
and  must  be  pursued. 

Ejectment,  in  the  Hancock  Circuit  Court,  brought   by  the 
plaintiff  in  error    against  the   defendant   in   error,    and  heard 
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before  tlie  Hon,  Norman  H.  Purple,  at  the  September  term, 
1848,  when  a  judgment  was  rendered  against  the  plaintiflF  for 
costs. 

So  much  of  the  evidence  as  relates  to  the  only  point  in  contro- 
versy, and  is  necessary  to  the  determination  of  the  cause,  is  stated 
in  the  Opinion  of  the  Court. 

C.  A.  Warren  and  0.  C.  Skenner,  for  the  plaintiff  in  error, 
made  the  following  points,  and  cited  the  Revised  Statutes,  p. 
251,39. 

1.  A  fee  bill  is  not  made  an  execution  or  process,  but  it  is  to 
have  the  force  and  effeci  of,  do  and  perform  the  functions  of  an 
execution. 

"2.  The  28th  section  provides  that  a  "copy  or  transcript 
of  such  bill  of  costs  from  the  fee  book  shall  have  such  effect. 
That  process,  in  the  sense  contended  for,  as  prescribed  in  the 
Constitution,  is  not  intended  by  the  Legislature,  is  apparent 
from  the  29th  section,  where  its  object  will  be  seen  to  differ 
from  that  of  an  execution  which  might  have  been  issued  with 
it. 

8.  The  Legislature  is  competent  to  provide  such  means  as  its 
wisdom  may  deem  expedient,  and  land  may  be  sold  without  pro- 
cess, either  by  judgment  alone,  by  decree,  by  the  Master  in  Chan- 
cery, by  precept,  as  in  modern  tax  sales,  or  by  the  Auditor  as  in 
old  tax  sales.     Are  such  sales  all  void? 

The  fee  bill  would  be  neither  copy  or  transcript  of  costs  in 
book,  if  it  did  run  as  the  book  does  not,  "in  the  name  of  the 
People,"  &c. 

Process,  as  recognized  by  the  Common  Law,  is  so  intended  by 
the  Constitution. 

0.  H.  Browning  and  N.  Bl.shnell,  for  the  defendant  in 
error.  <» 

The  fee  bill  under  which  the  sale  of  the  land  in  controversy 
was  made,  was  void,  as  not  ninning  in  the  name  of  the  People, 
as  required  by  the  Constitution.     R.  L.  42,  Art.  IV,  §  7. 

The  fee  bill  is  by  the  statute  made  process.  When  delivered 
as  an  execution,  it  is  declared  to  have  the  force  and  effect  of  an 
n-L.   R.    VOL.    X.  8 
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execution  ;  ib.  296,  §§  6,  7,  8.  And  it  has,  in  several  cases, 
been  decided  by  this  Court  to  be  subject  to  the  usual  incidents, 
and  subject  to  the  various  statutory  provisions  relating  to  execu- 
tions. Bre.  Ap.16,19,20;  The  People,  &c.i;.  Roper,  4  Scam.  560, 

An  execution  is  final  ^^ process,'^  (3  Black.  Com.  279),  or,  as 
it  is  sometimes  called,  a  judicial  writ.     2  Duer's  Pr.  285. 

Where  a  Constitution  or  statute  in  relation  to  Courts  or  pro- 
cess, &c.,  makes  use  of  technical  terms,  the  words  will  be  taken 
as  used  in  their  technical  sense.  Merchant's  Bank  v.  Cook,  4 
Pick.  411 ;  Bedell  v.  Janney,  4  Gilm.  205.  The  Common  Law 
will  determine  their  meaning.  Ex  parte  Dorsey,  7  Ala.  303-4,, 
371 ;  Mayo  v.  Wilson,  1  New  Hamp.  55,  56. 

There  is  hence  no  ambiguity  in  the  meaning  of  the  words 
"  wril,'^  or  ''process,^'  and  in  such  case  the  will  of  the  people, 
as  expressed  in  the  Constitution,  must  be  carried  out  by  the 
Courts.  2  Peters,  662  ;  3  A.  K.  Marsh.  489  ;  1  Pick.  45  ;  ib. 
250  ;  9  Porter,  266. 

The  requisition  of  the  Constitution,  that  writs  and  process 
shall  run  in  the  manner  specified,  is  not  open  to  equitable  con- 
struction. It  is  one  of  those  purely  arbitrary  regulations  in  which 
Jorm  becomes  substance,  and  must  be  literally  pursued  in  the 
manner  prescribed.  Bre.  4  ;  15  Verm.  72  ;  22  Pick.  387  ;  1 
East,  64;  1  CoAvp.  32;  1  Scam.  323;  20  Wend.  249;  11  Mass.  281. 

In  pursuance  of  these  principles,  the  question  now  before 
the  Court  has  been  frequently  decided  in  this  country.  In 
every  instance  where  the  question  has  arisen,  it  has  been  uni- 
formly decided  that  an  execution  or  writ  not  running  in  the  name 
of  the  People  or  State,  where  it  was  required  by  the  Constitution, 
is  null  and  void.  2  Gilm.  670  ;  1  New  Hamp.  139  ;  9  Pick. 
446  ;  1  Missouri,  537  ;  4  do.  27  ;  5  do.  227  ;  1  Ark.  53  ;  ib. 
131  ;  5  do.  104. 

The  Opinion  of  the  Court  was  delivered  by 

Tribibull,  J.  This  was  an  action  of  ejectment,  and  the  plain- 
tiff, in  deducing  title  to  the  land  in  question,  offered  in  evidence 
as  the  foundation  of  a  sherifi''s  deed,  a  judgment  and  a  fee  bill 
under  which  the  land  had  been  sold. 
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The  fee  bill  was  a  copy  of  the  bill  of  costs  from  the  fee  book 
of  the  clerk,  and  contained  a  direction  to  the  sheriff  to  collect 
the  amount  thereof,  but  did  not  run  in  the  name  of  "The  People 
of  the  State  of  Illinois."  The  Circuit  Court  refused  to  admit 
the  fee  bill  in  evidence,  whereby  the  sheriff's  deed  founded 
upon  it  became  also  inadmissible,  and  the  plaintiff's  chain  of 
title  being  thereby  broken,  judgment  was  rendered  against  him 
for  costs. 

The  plaintiff  assigns  for  error  the  refusal  of  the  Circuit  Court 
to  admit  the  fee  bill  in  evidence,  and  that  is  the  only  point  in 
the  case. 

The  Constitution  provides,  that  "all  process,  writs  and  other 
proceedings,  shall  run  in  the  name  of  'The  People  of  the  State 
of  Illinois.'  "  This  fee  bill  does  not  so  run,  but  it  is  insisted  that 
a  fee  bill  is  neither  process  nor  a  writ,  and  that  if  it  run  in  the 
name  of  the  "The  People,"  &c.,  it  would  not  be  a  copy  of  the 
bill  of  costs,  and  hence,  not  consistent  with  the  28th  sec.  of  the 
41st  ch.  Rev.  Stat.,  which  authorizes  the  clerk  to  make  out  and 
deliver  to  the  sheriff,  or  any  constable,  "a  copy  or  transcript"  of 
the  bill  of  costs,  which  shall  have  the  force  and  effect  of  an  exe- 
cution and  be  collected  as  such. 

Secondly,  that  the  Legislature  is  competent  to  prescribe  such 
means  as  its  wisdom  may  suggest  for  the  collection  of  fee 
bills. 

If  a  precept  issued  to  a  sheriff",  which  has  the  force  and  effect 
of  an  execution,  and  under  and  by  virtue  of  which,  the  sheriff 
collects  the  amount  of  money  therein  specified,  is  neither  a  writ 
nor  process,  we  are  at  a  loss  to  know  what  it  is.  Literally,  it 
answers  to  the  meaning  of  writ  or  process,  and  in  law,  it  has  the 
effect  of  an  execution,  which  is  certainly  a  writ  or  process,  if 
there  be  such  words. 

It  is  a  misapprehension  to  suppose  that  the  foe  bill  would 
cease  to  be  a  copy  of  the  bill  of  costs  because  it  had  prefixed 
to  it  the  words  "The  People  of  the  State  of  Illinois."  It 
might  as  well  be  contended  that  it  was  not  a  copy  because  it 
had  annexed  to  it  the  certificate  of  the  clerk,  and  a  direction 
to  the  sheriff  to  make   the   money,    T.-hich  appear   annexed   to 
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the  fee  bill  in  this  very  case,  and  which  would  render  it  void, 
if  the  position  be  correct  that  the  fee  bill  must  be  a  copy  of 
the  bill  of  costs  from  the  fee  book  of  the  clerk,  having  neither 
beginning  nor  ending  to  show  what  it  is.  Such  is  not  the  mean- 
ing of  the  statute,  nor  is  a  fee  bill  any  the  less  a  copy  of  the 
items  of  costs,  because  it  has  prefixed  to  it  the  words  "The  Peo- 
ple of  the  State  of  Illinois,"  and  has  annexed  at  the  foot  the  certifi- 
cate of  the  clerk,  stating  it  to  be  a  copy  fi-om  his  fee  book,  and 
commanding  the  sheriS"  to  make  the  money. 

As  to  the  authority  of  the  Legislature  to  prescribe  its  own 
means  for  the  collection  of  fee  bills,  it  is  certain  that  when  a 
writ  or  process  is  issued  for  that  purpose,  it  cannot  dispense, 
if  it  would,  which  it  has  not,  with  the  constitutional  requirement 
that  such  writ  or  process  must  run  in  the  name  of  the  People. 
This  is  not  a  question  that  admits  of  argument.  It  is  enough 
that  the  Constitution  has  so  declared ;  why  it  has  so  provided  is 
not  for  the  Courts  to  inquire,  nor  is  it  in  the  power  of  the  Courts 
to  dispense  with  the  requirement.  A  particular  form,  when  pre- 
scribed by  the  Constitution,  becomes  matter  of  substance,  and 
must  be  pursued. 

Although  we  feel  no  difficulty  in  determining,  upon  principle, 
that  the  fee  bill  in  this  case  was  void,  and  therefore  properly 
excluded  when  offered  in  evidence,  still  it  may  not  be  amiss,  in 
addition  to  an  authority  in  our  own  Court  (2  Gilm.  560),  to 
refer  to  several  other  cases  decided  in  other  States,  upon  similar 
provisions  in  their  Constitutions. 

The  Constitution  of  Arkansas  declares  that  "all  writs  and 
other  process  shall  run  in  the  name  of  the  State  of  Arkansas." 
Writs  which  did  not  so  run  were  held  void,  by  the  Supreme  Court 
of  that  State.  Gilbreath  v.  Kuykendall,  1  Ark.  50  ;  Estell  v. 
Baily,  ib.  131. 

The  Supreme  Court  of  New  Hampshire,  in  the  case  of 
Hutchins  v.  Edson,  1  New  Hamp.  139,  in  construing  that 
clause  of  their  Constitution  which  requires  that  "all  writs 
shall  be  under  the  seal  of  the  Court  whence  they  issue," 
held  that  a  writ  not  under  seal  was  "no  better  warrant  for 
an   arrest   than  a  piece  of  blank  paper,"   and  that  "an  Act  of 
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the  Legislature  directing  the  Courts  to  issue  writs  without  seal 
would  be  repugnant  to  the  Constitution,  and  void." 

The  Constitution  of  Missouri  declared  "  all  ^vrits  and  process 
shall  run  in  the  name  of  the  State  of  Missouri."  The  Courts  of 
that  State  have  held,  in  a  number  of  cases,  that  writs  which  did 
not  so  run,  and  all  the  proceedings  founded  upon  them,  were 
void.  Fowler  v.  Watson,  4  Missouri.  27  ;  Little  v.  Little,  5  do. 
227.(a) 

If  there  was  any  doubt  as  to  the  effect  of  omitting  to  make  a 
writ  or  process  run  in  the  name  of  the  People,  it  ought  surely  to 
be  removed,  by  reference  to  the  f oreg  i.ig  decisions  made  by  dif- 
ferent State  Courts  upon  clauses  in  their  Constitutions,  in  this  re- 
spect precisely  analogous  to  that  in  our  own. 

The  judgment  of  the  Circuit  Court  i?  affirmed,  with  costs. 

Judgment  affirmed. 

(a)  Shadleyy.  People.  17  m.  R.  252,  and  notes;  Curry  v.  Hinman,  11  HI.   R.   420; 
Leighton  v.  Hall;  31  111.  R.  108;  McFadden  v.  Fortier,  20  111.  R.  615. 


Hugh  W.  McGinnity,  appellant  v.  Peter  L.  Laguerenne  etal., 

appellees. 

^ippcal  Jrom    Peoria. 

In  an  action  oi  debt,  it  was  alleged  in  one  count  of  the  declaration,  that  the  defend- 
ant, at,  &c.,  "  by  his  promissory  note  of  that  date  by  him  made,  for  value  re- 
ceived, four  months  after  tlie  date  of  aaid  note  promised  the  said  plaintifife  to 
pay  them  or  their  order  -without  defalcation  the  sum  of  four  hundred  and  ten 
dollars,"  and  the  count  concluded  with  the  usual  refusal  and  request  to  pay: 
Held,  that  the  count  was  sufficient,  and  not  bad  as  a  count  in  debt,  the  word 
'  'promised' '  not  being  used  by  way  of  averment,  but  as  a  description  of  the  instru- 
ment sued  on . 

Another  count  in  the  same  action  alleged  an  indebtedness  for  money  lent,  goods  sold, 
work  done,  &c. ,  and  concluded  with  an  averment  that  the  defendant  '  'in  consider- 
ation thereof  promwed  the  plaintiffs  to  pay  them  said  last  sum  whe^'  ^hereunto  re- 
quested," &c. :  Held,  that  the  conclusion  made  it  a  count  in  assumpHt,  the  word 
'  'promised' '  being  used  instead  of  '  'agreed. ' ' 

I'he  only  distinguishing  feature  between  the  common  counts  in  asmmptit  and  in  debt 
is,  that  in  the  former  action  the  word  "promised"  is  used,  and  in  the  latter  the 
word  "agreed." 

Debt,  in  the  Peoria  Circuit  Court,  brought  by  the  appellees 
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against  the  appellant,  and  heard  at  the  May  term,  1848,  before  the 
Hon.  John  D.  Caton,  who  found  the  issues  for  the  plaintiffs  below, 
and  rendered  a  judgment  accordingly  for  the  sum  of  $518  debt, 
and  $179.30  damages.  The  defendant  entered  a  motion  for  a 
new  trial,  which  was  overruled. 

J.  Manning,  L.  B.  Knowlton  and  E.  G.  Sanger,  for  the  ap- 
pellant. 

In  this  case  a  count  in  assu?7ipsil  is  misjoined  with  a  count  in 
debi,  for  which  cause  the  motion  in  arrest  of  judgment  should 
have  been  sustained  by  the  Court  below. 

The  general  rule  is  that  when  the  same  plea  may  be  pleaded 
and  the  same  judgment  given  on  all  the  counts  of  the  declaration, 
or  wherever  the  causes  of  action  are  of  the  same  nature  and  may 
properly  be  ihe  subjects  of  counts  in  the  same  species  of  action, 
they  may  be  joined  ;  otherwise,  they  cannot.  1  Chitty's  PI.  229; 
1  Tidd's  Pr.  11  ;  Hays  v.  Borders,  1  Gilm.  59. 

In  this  case,  if  judgment  had  been  rendered  on  the  count  in 
assumpsit  in  damages  (the  proper  form),  the  judgment  would 
have  been  arrested.  Heyl  v.  Stapp,  3  Scam.  96 ;  Mager  v. 
Hutchinson,  2  Gilm.  270  ;  Howell  v.  Barrett,  3  do.  434  ;  Jackson 
V.  Haskell,  2  Scam.  565.  So  that  neither  could  the  same  plea 
be  pleaded  to  the  different  counts,  nor  could  the  same  judgment 
be  rendered  upon  them  ;  nor  do  they  set  forth  different  causes  of 
action  in  the  same  species  of  action. 

A  count  stating  that  the  defendant  was  indebted  to  the  plaintiff 
for  work  and  labor,  and,  being  indebted,  he  promised  to  pay, 
etc.,  is  not  a  good  count  in  deht^  and  cannot  be  joined  with 
counts  in  debt.  1  Bouv.  Bac.  Abr.  71,  title,  "Actions  in  Gen- 
eral," (C);  Brill  V.  Neele,  5  Eng.  Com.  Law,  R.  264. 

The  case  of  Brill  v.  Neele,  as  reported  by  Chitty,  18  Eng. 
Com.  Law  R.  180,  is  precisely  similar  to  the  present,  where 
for  the  misjoinder  of  assumpsit  and  deht^  the  declaration  was 
held  bad. 

And  this  defect  is  not  cured  by  the  verdict.  Cooper  v.  Bis- 
sell,    16    Johns.    146 ;     Selby    v.    Hutchinson,    4  Gilm.  327  ; 
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Corbett  v.  Packington,  13  Eng.  Com.  Law  R.  170  ;    Tarrells  v. 
Page,  3  Hen.  &  Munf.  118. 

0.  Peters,  for  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  debi,  commenced  by  the 
appellees  against  the  appellant  upon  a  promissory  note  and  an 
account.  The  declaration  contains  two  counts,  the  first  of  which 
is  special  upon  the  note,  and  the  second,  the  common  money 
counts  for  goods  sold,  work  done,  &c.,  all  in  one  count.  After 
the  issues  were  found  for  the  appellees  in  the  Court  below,  the 
appellant  entered  a  motion  in  arrest  of  judgment,  which  motion 
was  overruled  and  judgment  entered  in  favor  of  appellees  for  five 
hundred  and  eighteen  dollars  debt,  and  one  hundred  and  seventy- 
nine  dollars  and  thirty  cents  damages. 

Several  errors  have  been  assigned,  only  one  of  which,  the  over- 
ruling the  motion  in  arrest  of  judgment,  we  deem  it  necessary  to 
notice,  as  that  is  decisive  of  the  case.  The  declaration  commen- 
ces in  debt,  and  the  first  count  sets  forth  that  the  appellant  on  a 
certain  day  and  year,  at,  &c.,  "by  his  promissory  note  of  that  date, 
by  him  made,  for  value  received,  four  months  after  the  date  of 
said  note,  promised  the  said  plaintiffs  to  pay  them  or  their  order 
without  defalcation,  the  sum  of  four  hundred  and  ten  dollars," 
and  concludes  with  a  request  and  refusal  to  pay.  This  count  is 
sufficient.  It  sets  forth  the  legal  eflFect  of  the  note  sued  upon, 
and  the  liability  to  pay  arises  from  the  character  of  the  instru- 
ment ;  hence  the  usual  allegation,  "  whereby  the  said  defendant 
then  and  there  became  liable  to  pay,"  &c.  was  wholly  unnecessa- 
ry. Nor  is  the  count  bad  as  a  count  in  debL  The  word  jjromised 
is  not  used  by  way  of  averment  to  show  the  liability  of  the 
party  to  pay,  but  ^as  descriptive  of  the  instrument  sued 
upon. 

The  second  count,  however,  is  of  a  different  character.  That 
is  not  a  special  count  upon  a  contract  which  of  itself  creates  a 
debt  and  raises  a  liability  to  pay,  but  the  general  indebitatus 
count  upon  the  implied  promises  of  the  appellant,  and  after  set- 
ting forth  that  the  appellant  was  indebted  to  the   appellees  in  a 
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certain  sum  of  money,  for  money  lent,  goods  sold,  work  done,  &c., 
it  concludes  by  averring  that  the  appellant  "  in  consideration 
thereof,  promised  the  plaintiffs  to  pay  them  said  last  sum  when 
thereunto  requested,"  &c.  This  conclusion  makes  the  second  a 
count  in  assumpsit  and  not  in  debt.  Had  the  pleader  intended 
it  as  a  count  in  debt,  he  should  have  used  the  word  agreed,  instead 
of  the  word  '•'' promised ^"^  or  have  stated  the  liability,  so  as  to 
have  avoided  the  use  of  the  latter  word.  This  case  comes  directly 
within  the  decision  made  at  this  term  in  the  case  of  Cruikshauk  v. 
Brown,  (^ante.  75)  and  because  of  the  misjoinder  of  counts  in  rfe6^ 
and  assum,psit  the  judgment  will  have  to  be  reversed.  So  long 
as  the  distinction  between  forms  of  action  is  kept  up,  parties 
must  observe  those  distinctions  or  abide  the  consequences. 

The  only  distinguishing  feature  between  the  common  counts 
in  assumpsit  and  in  debt  is,  that  in  the  one  the  word  promised 
is  used,  and  in  the  other  it  is  not.  If  this  distinction  is  disre- 
garded, it  will  be  impossible  for  a  defendant  to  know  from  the 
declaration  in  which  form  of  action  he  is  sued,  and  consequently 
he  cannot  know  how  to  frame  his  defence,  as  the  pleadings  as  well 
as  the  judgment  in  the  two  actions  are  different,  and  what  would 
be  a  good  defence,  as  for  instance  the  statute  of  limitations  of 
five  years,  if  the  action  were  assumpsit,  would  be  no  defence  if 
the  action  were  debt. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  with  leave  to  the  appellees  to  amend  their  declaration. 

Judgment  reversed. 
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The  People  of  the  State  of  Illinois,  for  the  use  of  George  T, 
Hoke,  guardian,  etc,  plaintiff  in  error,  v.  Jefferson  Ammons, 
defendant  in  error. 

Error  lu  Clinlon. 

In  an  action  of  debt  upon  a  guardian's  bond,  for  the  purpose  of  sustaining  an  issue 
made,  the  appointment  of  a  second  guardian  signed  by  a  person  claiming  to  be  a 
Frobate  Justice  and  tested  with  a  scroll,  was  offered  in  evidence.  There  was  no 
certificate  from  him  that  he  had  no  official  seal,  nor  from  the  County  Commission- 
ers' Clerk  of  his  official  capacity.  A  witness  was  called  for  the  purpose  of  ijroving 
the  handwriting  of  the  Probate  Justice,  and  that  he  was  recognized  and  acted  ia 
that  capacity,  as  weU  as  that  there  had  been  no  public  seal  iirovided  for  his  office. 
The  Court  did  not  permit  the  testimony  to  be  given  •.  Held,  that  the  testimony 
was  improperly  excluded,  as  it  would  have  shown  that  he  was  an  officer  de  facto , 
and  as  such,  his  acts  would  have  been  as  valid  and  binding  where  the  inter- 
ests of  third  persons  or  the  public  were  ccncerned,  as  if  he  had  been  an  officer 
de  jure,  (o) 

Debt,  upon  a  guardian's  bond,  in  the  Clinton  Circuit  Court, 
brought  by  the  plaintiffs  in  error  against  the  defendant  in  error, 
and  heard  before  the  Hon,  Gustavus  P.  Koerner,  at  the  May  term, 
1847,  when   a  judgment   was   rendered   for   the    defendant   for 

costs. 

J.  Gillespie,  for  the  plaintiffs  in  error. 

It  is  sufficient  to  prove  that  Vernor  was  the  Probate  Justice 
of  the  Peace  of  Washington  county  de  Jacto.  Pritchett  c\ 
The  People,  1  Gilm.  525.  The  fact  cannot  be  be  inquired  into 
collaterally. 

At  No.  22,  Appendix  to  the  Revised  Statutes,  page  586,  §  1, 
it  is  provided  that  all  proceedings  had  before  Probate  Justices  under 
the  laws  in  reference  to  minors,  etc.,  shall  be  good  evidence  in 
any  other  county. 

Probate  Justices  may  use  private  sealb  where  no  public  seal 
is  provided  for  them.     Rev.  Stat."  428 ,  §  11 . 

B.  Bond  and  G.  Trumbull,  for  the  defendant  in  eiror. 

It  was  necessary  for  the  plaintiff  to  have  shown,  by  a  certificate 

(a)  Town  &c.  V.  Proctor,  23  111.  R.  535;  Prichett  v.  People,  1  Gil.  R.  529;  Schlenker 
V.  Risey,  3 Scam.  R.  485;  Guyer  v.  Andrews,  11  lU.  R.  494;  People  v.  Watkins,  19 
111.  R.  120. 
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from  the  County  Commissioners'  Clerk  of  Washington  county, 
under  the  seal  of  the  Court,  that  Vernor  was,  at  the  time  of  the 
date  of  the  supposed  letters  of  guardianship,  Probate  Justice 
for  that  county,  as  the  letters  were  offered  in  evidence  in  another 
county. 

No  private  seal  is  attached  to  the  paper,  nor  does  Vernor 
state  that  he  had  not  been  provided  with  a  public  seal  for  said 
ojQfice. 

The  case  of  Pritchett  v.  The  People,  cited  by  plaintiff's  coun- 
sel, has  no  application  here,  as  it  depended  on  a  different  state  of 
case. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  But  a  single  question  is  presented  by  this  record. 
Upon  the  trial  before  the  Court,  for  the  purpose  of  sustaining 
the  issue  presented  on  the  third  plea,  the  plaintiffs  offered  the 
original  appointment  of  Iloke  as  guardian,  signed  by  Z.  H,  \'er- 
nor  as  Probate  Justice  of  the  Peace  of  Washington  county,  and 
tested  in  his  name  with  a  scroll  attached.  There  was  no  certifi- 
cate by  the  Probate  Justice  that  he  had  no  ofiicial  seal,  nor  was 
there  any  certificate  from  the  Clerk  of  the  County  Commissioners' 
Court  that  he  was  the  Probate  Justice.  To  obviate  these  difii- 
culties,  the  plaintiffs  offered  to  prove  by  a  witness,  that  he  was 
well  acquainted  with  Vernor  and  his  handwriting,  and  at  the 
time  of  said  appointment,  and  for  some  time  before  and  after, 
he  was  the  Probate  Justice  of  the  Peace  of  Washington  county, 
and  was  universally  recognized,  and  acted  as  such,  and  that  his 
signature  to  the  letter  of  appointment  offered  was  genuine,  and 
that  there  was  no  public  seal  provided  for  said  Probate  Court. 
This  evidence  was  ruled  out  by  the  Court,  and  the  letter  of  ap- 
pointment rejected,  to  which  the  plaintiff  excepted. 

The  law  of  4th  March,  1837,  providing  for  the  election 
of  Probate  Justices  of  the  Peace,  does  not  provide,  nor  does 
it  contemplate,  that  they  shall  have  a  public  seal,  and  this  letter 
of  appointment  was   issued  long  before  the  passage  of   the  law 

•Tkumbull,    J.   having  beeu  of  counsel  in  this  case,  took  no  part  in  its  deci- 
sion. 
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of  March  1,  1845,  wliick  authorizes  them  to  make  certain  certifi- 
cates under  such  a  seal.  The  latter  law  not  having  been  in  force 
at  the  time  the  appointment  was  made  which  was  offered  in  evidence, 
can  have  no  effect  upon  it.  It  was  the  original,  and  not  a  certi- 
fied copy,  that  was  offered,  which  was  not  required  to  be  under 
an  official  seal. 

There  is  no  law  making  the  certificate  of  the  County  Commis- 
sioners' Clerk  the  only  evidence  of  the  official  character  of  the 
person  professing  to  act  as  Probate  Justice.  We  have  no  doubt 
it  was  competent  to  prove  he  was  such  Justice  by  parol,  when  the 
question  arose  between  third  persons,  and  that  in  such  a  case  such 
proof  is  just  as  satisfactory  as  the  Clerk's  certificate.  The  proof 
offered  would  have  shown  that  he  was  an  officer  de  facto,  and  as 
such  his  acts  were  as  binding  and  valid,  when  the  interests  of 
third  persons  or  the  public  were  concerned,  as  if  he  had  been  an 
officer  dejure.  The  People  v.  Collins,  7  Johns.  548  ;  Mclntyre 
V.  Turney,  9  do.  135  ;  Berryman  v.  Muse,  4  T.  R.  366  ;  Gil- 
liam V.  Roddick,  Iredell,  355  ;  Fowler  v.  Bebee,  9  Mass.  331  ; 
Lowell  V.  Flint,  20  Maine  (7  Shepley)  404  ;  and  in  this  Court, 
Schlencker  v.  Risley,  3  Scam.  485. (a)  Had  the  question  arisen 
directly  in  a  suit  against  the  Justice  and  his  right  to  the  office 
involved,  the  rule  would  have  been  different. 

In  this  case  it  may  have  been  true  that  there  was  some 
defect  in  his  title  to  the  office,  which  would  have  rendered 
it  impossible  to  procure  the  certificate  showing  that  he  was 
an  officer  de  jure.  If  that  were  so,  a  third  party  should  not 
have  been  prejudiced  by  it.  The  case  of  Pritchett  v.  The 
People,  1  Gilm.  525,  is  precisely  in  point.  Whenever  the 
acts  of  an  officer  de  facto  are  valid  and  binding  upon  the 
parties,  then  from  necessity,  it  must  be  sufficient  to  prove 
that  he  is  such  officer.  Any  other  decision  would  destroy  the 
rule- 

The  Court  erred   in  excluding  the  evidence  offered   to   prove 
that  Vernor  was  the    acting   Probate  Justice  of   the   Peace   of 
Washington  county  at  the  time  he  issued  this  letter  of  appoint- 
ed) Guyer  v.  Andrews,  11  111.  R.  494. 
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merit,  for  whicli  reason  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


David  A.  Smith,  surviving  partner,  &c.  appellant,  v.  John  P. 

SmcLAiR,  appellee. 

Appeal  from  Greene. 

The  assignee  of  a  subsequent  mortgage,  seeking  to  redeem  from  a  foreclosure  under 
a  prior  mortgage  to  which  he  was  not  a  party,  is  not  bound  to  pay  for  improvements 
made  upon  the  land  by  the  purchaser  under  the  decree  of  foreclosure  after  the  filing 
of  the  bill  to  redeem . 

Improvements  by  a  mortgagee  in  possession  have  sometimes  been  aUowed  and  some- 
times not,  such  allowance,  however,  being  made  to  depend  upon  the  particular  cir- 
cumstances of  the  case,  and  is  considered  rather  as  an  exception  to  a  general  rule 
than  the  rule  itself. 

Bill  in  Chancery,  in  the  Greene  Circuit  Court,  brought  by 
the  appellant  against  the  appellee,  and  heard  before  the  Hon. 
Samuel  D.  Lockwood,  at  the  April  term,  1848,  when  a  decree 
was  rendered  in  favor  of  the  appellee  for  $483.76,  for  a  convey- 
ance, &c. 

The  following  is  a  history  of  the  case  : 

On  the  27th  of  April,  1838,  the  father  of  the  appellee 
mortgaged  to  John  Caldwell  the  east  half  of  the  southwest 
quarter  of  section  fifteen,  in  township  ten  north,  of  range 
eleven  west,  to  secure  the  payment  of  $298.80.  This  mort- 
gage was  foreclosed,  the  mortgagor  being  the  only  party 
defendant,  and  the  assignees  of  the  mortgagee  the  only  par- 
ties complainant.  The  appellee  became  the  purchaser  of 
the   mortgaged    premises    on   the   10th   of    September,   1844, 
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which  were  conveyed  to  him  by  the  Commissioner.  On  the  10th 
of  August,  1838,  the  father  conveyed  to  his  son  (who  was  then 
under  age),  voluntarily  and  fraudulently,  the  foregoing  and  other 
tracts  of  land. 

On  the  twenty-second  of  August,  1838,  and  for  a  considera- 
tion which  had  accrued  some  months  before,  the  father  made  a 
note  and  mortgage  to  one  Zachariah  Jones,  for  six  hundred  dol- 
lars, conveying  the  tract  of  land  before  specified,  and  another 
tract  of  eighty  acres.  At  the  April  term,  1844,  of  the  Greene 
Circuit  Court,  in  a  suit  of  said  Jones,  to  the  use  of,  etc.,  against 
the  said  father  only,  a  decreee  of  foreclosure  of  said  mortgage 
was  rendered,  and  in  June,  1844,  Hardin  &  Smith,  as  joint  ten- 
ants and  not  tenants  in  common,  became  the  purchasers  of  the 
same,  which  were  conveyed  to  them.  They,  on  the  twelfth  of 
August,  1845,  filed  a  bill  to  redeem  the  tract  of  land  first  above 
specified,  from  the  appellee,  and  to  set  aside  the  conveyance  to 
him  by  his  father,  as  far  as  it  interfered  with  their  rights  under 
said  purchase  in  June,  1844.  The  appellee  was  seiTcd  with  a 
summons  to  answer  on  the  fourteenth  of  August,  1845,  and  filed 
his  answer  on  the  seventeenth  of  December,  1845,  to  which  said 
Hardin  &  Smith  filed  a  replication  on  the  first  of  April,  1846.  At 
the  September  term,  1846,  leave  of  Court  was  obtained  to  amend 
the  bill,  and  afterwards  Smith  suggested  the  death  of  Hardin, 
and  filed  an  amended  bill,  claiming  an  account  from  the  ap- 
pellee of  the  rent  and  profits  while  in  possession  of  the  tract  of 
land  first  above  described.  He  filed  an  answer  to  the  amended 
bill,  denying  the  right  of  the  claimant  to  have  such  account 
stated,  denying  the  complainant's  right  to  redeem,  and  claim- 
ing that  if  the  complainant  had  such  right,  the  defendant  was 
entitled  to  payment  for  valuable  improvements  made  on  the 
land. 

At  the  September  term,  1847,  there  was  an  interlocutory  de- 
cree, referring  to  the  Master  a  statement  of  account  of  what  was 
due  on  the  Caldwell  note  and  mortgage,  the  value  of  the  rents  and 
profits  of  the  mortgaged  land  since  the  defendant  was  in  pos- 
session of  the  same,  and  the  permanent  and  valuable  improve- 
ments he  had  made  on  the  same,  and  when  they  were  respectively 
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made — the  parties  reserving  the  right  to  except  to  any  report 
the  Master  might  make  in  the  premises.  During  the  next  vaca- 
tion, in  the  absence  of  the  parties,  on  the  first  of  November, 
1847,  he  stated  the  account,  allowing  the  defendant,  among  other 
items,  two  hundred  dollars  for  draining,  fencing  and  breaking 
twenty  acres  of  the  tract  of  land  first  above  named,  between  the  first 
of  September,  1846,  and  the  first  of  September,  1847  ;  the  greater 
part  in  1847.  On  the  coming  in  of  the  Master's  report,  at  the 
April  term,  1848,  the  complainant  excepted  to  the  allowance  of 
the  said  item  of  two  hundred  dollars,  which  exception  was  disal- 
lowed, and  the  complainant  excepted  to  such  disallowance  of  his 
said  exception,  and  the  Court  decreed  that  the  complainant  had 
right  to  redeem,  etc.,  and  to  have  conveyed  to  him  a  certain 
tract  of  land  fraudulently  conveyed  to  defendant  by  his  said 
father,  etc. 

D.  A.  Smith,  pro  se. 

The  only  error  relied  upon  by  the  appellant  is  the  disallowance 
of  his  exception  to  the  Master's  report,  so  far  as  regards  the  said 
item  of  two  hundred  dollars,  for,  etc.,  as  aforesaid. 

The  doctrine  involved  in  this  assignment  of  error  is  discussed  in 
4  Kent's  Com.  167,  and  note  (6th  ed. ),  and  from  the  following 
cases  there  referred  to  :  Moore  v.  Cable,  1  Johns,  ch.  R.  385  ;  Rus- 
sell V.  Blake,  2  Pick.  505  ;  Dougherty  v.  McColgan,  6  Gill  & 
Johns.  275. 

It  is  respectfully  contended  that  allowance  to  a  mortgagee,  or  his 
assignee,  for  permanent  improvements  made  during  the  pendency 
of  a  suit  to  redeem,  by  one  having  right  to  redeem  is  unprecedented 
and  illegal. 

W.  Thomas,  for  the  appellee. 

The  assignment  of  errors  brings  before  the  Court  but  one  ques- 
tion, viz  :  was  the  sum  of  two  hundred  dollars  properly  allowed  ? 

In  the  case  in  1  Johns.  385,  the  mortgagor  recovered  in 
ejectment,  and  made  improvements  not  allowed  upon  a  bill  to 
redeem  in  behalf  of  mortgagor ;  no  foreclosure  or  sale,  nor 
rents  growing     out     of     improvements.     The  defendant  was  a 
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volunteer.  In  the  case  before  the  Court,  there  was  a  decree  of 
foreclosure  and  of  sale,  possession  was  taken  under  that  sale, 
improvements  made,  and  rents  allowed  upon  the  whole. 

In  2  Pick.  505,  the  action  was  brought  on  the  14th  June,  1819, 
and  the  improvements  made  in  the  autumn  of  1819,  pending  the 
action.     There  was  no  sale  under  the  mortgage. 

Gill  &  Johns.  275.  The  general  rule  is  not  without  exceptions  ; 
that  mortgagor  is  not  entitled  to  compensation.  Here  the  mort- 
gage executed  ;  reasons  not  applicable,  &c.  Bill  to  redeem  was 
filed  on  the  12th  of  August,  1845,  and  claim  to  rent  was  asserted 
on  the  22nd  of  September,  1847. 

There  is  a  diversity  of  opinion  upon  questions  of  payment  for 
improvements,  &c.  Lasting  improvements  in  building  have  been 
allowed  in  England  under  peculiar  circumstances,  &c.  4  Kent, 
166,  &c. 

In  Entree  v.  Graves,  1  Vernon,  138,  there  was  a  decree  for 
lasting  improvements.  In  Talbott  v.  Bradhill,  ibid.  183,  there 
was  the  same  decree. 

The  case,  stript  of  all  unnecessary  verbiage,  amounts  to  this : 
The  defendant  held  a  mortgage  as  assignee ;  without  notice, 
actual  or  constructive  of  the  existence  of  a  junior  mortgage,  he 
obtains  a  decree  of  foreclosure,  purchases  property  and  enters  into 
possession.  After  several  years,  the  plaintiff  brings  a  suit  to 
redeem  but  makes  no  claim  for  rents  and  profits  on  suggestion  of 
possession,  &c.  After  improvements  are  made,  another  bill  is  filed, 
bringing  this  matter  before  the  Court,  and  though  it  is  admitted 
by  the  shape  of  the  record,  that  defendant  should  be  paid  for 
improvements  before  suit,  yet  not  after. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  only  question  in  this  case  is,  whether  the 
assignee  of  a  subsequent  mortgage  seeking  to  redeem  from  a 
foreclosure  under  a  prior  mortgage  to  which  he  was  not  a  party, 
is  bound  to  pay  for  improvements  made  upon  the  land  by  the 
purchaser  under  the  decree  of  foreclosure  after  the  filing  of  the 
bill  to  redeem. 

The   Master   in   stating   the    accounts    between   the   parties, 
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allowed  the  appellee  two  hundred  dollars  for  improvements  made 
under  such  circumstances,  and  his  report  was  approved  by  the 
Court. 

This  was  clearly  erroneous.  After  bill  filed,  the  appellee  had 
full  notice  of  appellant's  intention  to  redeem,  and  if,  under  such 
circumstances,  he  went  on  to  make  improvements  by  clearing  and 
reducing  to  cultivation  a  portion  of  the  land,  he  acted  as  a  volun- 
teer, and  it  would  be  unjust  to  compel  the  appellant  to  pay  for 
such  improvements. 

To  allow  for  improvements  made  under  such  circumstances 
would  be  establishing  a  principle  that  would  put  in  the  power  of 
the  mortgagee  in  possession  in  many  instances,  even  after  suit 
brought,  to  defeat  the  redemption  altogether,  by  making  improve- 
ments that  the  party  entitled  to  redeem  could  never  pay  for. 

The  law  will  not  allow  one  person  to  make  another  his  debtor 
in  this  way.  New  improvements  made  by  a  mortgagee  in  posses- 
sion have  sometimes  been  allowed  and  sometimes  not.  When 
allowed,  the  allowance  is  made  to  depend  upon  the  particular 
circumstances  of  the  case,  and  is  considered  rather  as  an  excep- 
tion to  a  general  rule  than  the  rule  itself.  4  Kent's  Com.  167, 
and  note  ;  1  Johns.  Ch.  R.  387  ;  10  Paige,  49  ;  6  Gill  and  Johns. 
275.(a) 

We  know  of  no  case  nor  have  we  been  refen-ed  to  any,  where 
a  party  entitled  to  redeem  has  been  charged  with  improvements 
made  after  suit  brought  to  redeem. 

In  this  case  no  complaint  is  made  of  the  allowance  for  repairs 
and  improvements  made  before  complainant  filed  his  bill. 

The  decree  of  the  Circuit  Court  is  reversed  at  the  costs  of  the 
appellee  and  the  cause  remanded,  with  directions  to  have  the 
accounts  between  the  parties  re-stated,  so  as  to  reject  the  claim 
of  defendant  for  clearing  and  improving  land  since  this  suit  was 
instituted,  and  also  so  as  to  disallow  the  increased  rents  and  pro- 
fits arising  from  the  land  in  consequence  of  improvements  made 

since  that  time. 

Decree  reversed. 
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John  L.  Mariner,  appellant,  v.  Hiram  Saunders,  appellee. 
Ap'peal  from  Fulton. 

As  a  general  rule,  when  a  paper  from  its  ownership,  nature  and  objects,  has  a  par- 
ticular place  of  deposit,  or  where,  from  the  evidence  it  is  shown  to  have  heen  in 
a  particular  place  or  in  particular  hands,  then  that  place  must  be  seai-ched 
by  the  witness  proving  the  loss,  with  the  utmost  good  faith,  and  as  thoroughly 
and  vigilantly  as  if,  were  it  not  found,  its  benefit  would  be  lost:  or,  in  the  other 
case,  the  person  into  whose  hands  the  paper  has  been  traced,  must  be  produced. 
The  evidence  must  satisfy  the  Court  that  the  paper  is  destroyed,  or  cannot  be 
found . 

The  highest  and  most  satisfactory  degree  of  secondarj^  evidence  is  an  office  copy,  or  a 
certified  copy  of  a  deed  from  the  recorder's  office,  and  when  such  certified  trans- 
cript of  the  record  of  a  deed  is  offered,  the  statute  dispenses  with  the  strict  proof  of 
the  loss  of  the  original,  Avhich  is  required  by  the  Common  Law,  and  the  party  is  on- 
ly required  to  satisfy  the  Court  that  it  is  not  in  his  power  to  produce  it,  as  where  it 
is  shown  to  be  in  the  possession  of  the  opposite  party,  who,  upon  proper  notice, 
refuses  to  produce  it. 

The  certificate  and  acknowledgment  of  a  deed  from  a  feme  covert  to  convey  her  own 
lands  is  as  much  an  essential  part  of  the  execution  of  the  deed  as  her  seal  and 
signature,  and  Avithout  it,  the  law  presumes  that  it  was  obtained  by  fraud  or 
coercion. 

The  execution  of  a  lost  deed  must  be  quite  as  strictly  proved  as  if  the  deed  were  pro- 
duced in  Court. 

If  a  subscribing  witness  to  a  deed  reside  out  of  the  jui-isdiction  of  the  Court,  he  need 
not  be  produced. 

The  best  accessible  evidence  must  be  produced,  whether  it  be  of  a  primary,  or  of  a 
secondary  character. 

Ejectment,  in  the  Fulton  Circuit  Court,  brought  by  the  appel- 
lee against  the  appellant,  and  heard  at  the  March  term,  1848, 
before  the  Hon.  Norman  H.  Purple  and  a  jury,  when  a  verdict 
and  judgment  were  rendered  for  the  plaintiiGF  below. 

So  much  of  the  evidince  in  the  case  as  was  material  to  the  de- 
termination of  the  questions  of  law  raised  by  counsel,  will  be  found 
in  the  Opinion  of  the  Court. 

R.  S.  Blackwell  and  C.  B.  Lawrence,  for  the  appellant. 

1.  Where  a  party  brings  ejectment  for  land,  averring  that  he 
is  "  seized  in  his  own  demesne  as  of  fee,"  he  makes  an  affirmative 
allegation,  which  he  must  prove  upon  the  trial  by  the  highest  and 
best  evidence  in  his  possession  or  power.    2  Greenl.  Ev.  251 ,  §  303. 

Note  for  page  112.— (o)  McConneU  v.  Hollobush,  11  111.  R.  70;  Moore  v.  Tittmann,  44 
111.  R.  373;  Grob  v.  Cashman,  45  111.  R.  126. 
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It  is  an  established  rule  of  the  Common  Law,  that  no  estate  of 
freehold  can  pass  but  by  deed.  Jackson  v.  Wood,  12  Johns.  73  ; 
Rev.  Stat.  102,  §  1. 

Therefore  the  best  evidence  in  support  of  his  allegation  of  seizin 
in  fee,  is  deeds  and  other  documentary  evidence  of  title.  These 
are  always  presumed  to  be  in  his  possession  or  power,  and  can  be 
easily  produced.  Mason  v.  Park,  3  Scam.  533-4  ;  Jackson  v. 
Todd,  3  Johns.  303. 

If  he  withholds  the  better  evidence,  the  law  presumes  that  if 
produced,  it  would  make  against  the  plaintiff.  1  Greenl.  Ev.  97, 
§  82 ;  Tayloe  v.  Riggs,  1  Peters,  595. 

But  where  such  evidence  is  shown  to  be  unattainable,  the  pre- 
sumption of  fraud  ceases,  and  secondary  evidence  is  admitted  of 
necessity.     U.  S.  v.  Doebler,  1  Baldwin,  521. 

Proof  of  the  existence  or  due  execution,  and  loss  of  title  papers, 
is  sufficient  to  lay  the  foundation  for  the  introduction  of  secondary 
evidence.     1  Greenl.  Ev.  623,  §  558. 

This  evidence  is  addressed  to  the  Court,  who  are  to  determine 
as  to  its  sufficiency.     Jackson  ?;.  Frier,  16  Johns.  193. 

The  loss  of  the  instrument  is  usually  proved  by  circumstantial 
evidence,  direct  evidence  being  but  seldom  attainable.  Taunton 
Bank  V.  Richardson,  5  Pick.  442. 

The  circumstances  usually  relied  upon  to  establish  the  loss  of 
the  instrument,  is  diligent  search  in  those  places  where  it  would 
most  likely  be  found,  and  such  is  the  character  of  the  evidence 
introduced  and  relied  upon  in  the  trial  of  the  case  at  bar.  Pal- 
mer V.  Logan,  3  Scam.  56 ;  Rogers  v.  Miller,  4  do.  334. 

Is  the  evidence  offered  in  this  case  sufficient  to  establish  the  loss 
of  the  deeds?  Unless  it  is,  the  Court  below  erred  in  permitting  ev- 
idence of  their  execution  and  contents  to  go  to  the  jury. 
Rees  V.  Lawless,  4  Littell,  219  ;  Jackson  v.  Frier,  16  Johns. 
193. 

Where  there  are  suspicious  circumstances,  the  Courts  are  more 
strict  in  requiring  proof  of  loss.  Renner  v.  Bank  of  Columbia, 
5  Peters'  Cond.  R.  700;  Minor  v.  Tillotson,  7  Peters,  99  ;  5Eng. 
Com.  Law  R.  291. 

All   places   where   the   supposed    deed   would  most  probably 


DECEMBER  TERM,  1848.  115 

Mariner  v.  Saunders. 

be  found  must  be  thorougUy  searched.     Jackson  v.  Hasbrouck, 
12  Johns.  192  ;  Dan  v.  Brown,  4  Cowen,  483. 

And  all  persons  who  would  probably  know  anything  about  the 
lost  instrument  must  be  inquired  of.  Jackson  v.  Hasbrouck,  12 
Johns.  192  ;  2  Eng.  Com.  Law  R.  328. 

Presumption  that  deed  is  in  hands  of  Walters'  executor  or  the 
guardian  of  Ruth  Walters,  because  legally  entitled  to  it.  Kent 
^;.  Weld,  2  Fairf.  461. 

Hearsay  evidence  of  loss  is  inadmissible.  The  King  v.  In- 
habitants of  Denio,  14  Eng.  Com.  LawR.  102;  Chapint'.  Taft,18 
Pick.  879  ;  Dan  v.  Brown,  4  Cowen,  483  ;  Angell  v.  Felton,  8 
Johns.  149. 

The  persons  who  made  the  search   must   be   called.     Taunton 
Bank  V.  Richardson,  5  Pick.  436  ;    Jackson  v.  Cris,  11  Johns. 
437. 

Where  the  instrument  is  traced  to  the  hands  of  a  particular 
person,  he  must  be  called  and  sworn  to  give  an  account  of  it. 
The  King  v.  The  Inhabitants  of  Castleton,  6  T.  R.  236;  3  Johns. 
300  ;  Parkins  v.  Cobbett,  11  Eng.  Com.  Law  R.  394  ;  The  King 
V.  The  Inhabitants  of  Denio,  14  do.  102  ;  Jackson  v.  Hasbrouck, 
12  Johns.  192 ;  Woods  v.  Garrett,  11  New  Hamp.  442  ;  Poig- 
naud  V.  Smith,  8  Pick.  278;  The  Governor  v.  Barkley,  4  Hawks, 
20,  cited  in  2  U.  S.  Dig.  265,  §  1410. 

■  2,  The  execution  of  the  originals  ought  to  hare  been  proved 
before  evidence  of  their  contents  was  admissible.  Elmendorf  v. 
Carmichael,  3  Littell,  479  ;  Jackson  v.  Frier,  16  Johns.  196  ;  3 
do.  300. 

The  subscribing  witnesses  should  have  been  produced  to  prove 
the  execution  of  the  lost  deed.  1  Greenl.  Ev.  636,  §  569 ;  ib. 
643,  §  576;  Gillespie  v.  Osburn,  3  A.  K.  Marsh.  80,;  Whitte- 
more  v.  Brooks,  1  Greenl.  57 ;  Morgan  v.  Marshall,  7  J.  J. 
Marsh.  317  ;  Griffith  v.  Husten,  7  do.  387  ;  Kelsey  v.  Hammer, 
18  Conn.  317,  318  ;  Gillis  v.  Smither,  3  Eng.  Com.  Law  R. 
460  ;  Kimball  v.  Morrill,  4  Greenl.  370  ;  4  Cowen,  489. 

3.  The  next  best  evidence  was  a  copy  from  the  record,  and 
should    have    been    produced;  the    parol    evidence  was,  there- 
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fore,  inadmissible.  Brewster  v.  Countryman,  12  Wend.  446  ;  2 
Peters'  Dig.  222,  §  767  ;  ib.  233,  §  772  ;  Cowan  v.  The  State, 
4  Blackf.  241  ;  Rhind  v.  Wilkinson,  2  Taunt.  237  ;  Hilts  v.  Col- 
vin,  14  Johns.  182;  1  Greenl.  Ev.  §  84,  note;  Dunlap  f.  Berry ^ 
4  Scam.  330  ;  Renner  v.  Bank  of  Columbia,  5  Peters'  Cond.  R. 
700;  U.  S.  V.  Britton,  2  Mason,  463,  cited  in  5  Peter's  Cond  R. 
261,  note ;  Riggs  v.  Tayloe,  9  Wheat.  483  ;  5  Peters'  Cond.  R. 
647. 

4.  The  evidence  of  the  contents  of  the  lost  deed  was  too  vague 
and  uncertain  to  warrant   the  jury  in  rendering  a  verdict  for  the 
appellee.     United    States  v.  Britton,  2    Mason,  464  ;  5   Peters 
Cond.  R.  261  ;  Tayloe  v.  Riggs,  1  Peters.  600. 

5.  The  declaration  avers,  and  the  verdict  finds  that  appellee  was 
seized  in  fee.  The  evidence  does  not  disclose  what  interest  he 
had  in  the  premises,  and  the  verdict  is,  therefore,  clearly  not  war- 
ranted by  the  testimony. 

6.  The  plaintiff  claims,  and  the  verdict  finds  for  him,  title  to 
the  whole  tract  of  land.  The  evidence  only  shows  his  title  to  an. 
undivided  moiety. 

The  patentee  conveyed  to  Mooney  and  wife.  The  law  is 
well  settled  that  a  conveyance  to  husband  and  wife  does 
not  constitute  them  joint  tenants,  or  tenants  in  com- 
mon ;  they  constituting  but  one  person  in  law,  they  cannot 
take  by  moieties;  but  both  are  seized  of  the  entirety,  the  con- 
sequence of  which  is  that  neither  can  alien  without  the  con- 
sent of  the  other,  and,  on  the  death  of  one,  the  estate  survives 
to  the  other.  2  Black.  Com.  182  ;  Coke's  Litt.  187  ,  Doe,  ex 
dem.  Freestone  v.  Parrott,  5  T.  R.  652  ;  Shaw  i^.Hersey,  5  Mass. 
521  ;  Fox  V.  Fletcher,  8  Mass.  274  ;  Jackson  v.  Stevens,  16 
Johns.  115;  Sergeant  v.  Steinberger,  1 — 4  Ohio  Cond.  R.  372; 
Ross  V.  Garrison,  1  Dana,  35  ;  Motley  v.  Whittemore,  2  Dev. 
&  Bat.  537  ;  Doe  v.  Howland,  8  Cowen,  277  ;  Den  v.  Harden- 
burg,  5  Halst.  42. 

It  nowhere  appears  in  evidence  that  Mooney  and  wife  ex- 
ecuted and  acknowledged  the  deed  to  Walters  in  due  form 
of  law,  and  that  she  was  of  age  at  the  time  the  deed  was 
executed.     This  must  appear,  or    her    interest    does    not  pass. 
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Territorial     Laws,  1807,  p.  97-8  ;  Elliott  v.  Piersoll,  1  Peters, 
328  ;    Hepburn  v.  Dubois,  12  Peters,  345  ;  Lewis  v.  Waters,  3 
Har.  &  McHen.  430  ;  Payne  v.  Parker,  1  Fairf.   178  ;    Rhea  v. 
Rhenner,  1  Peters,  109. 

0.  H.  BROWNiNa  and  N.  Bushnell,  for  tlie  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  We  are  first  to  inquire  whether  the  proof  of  the 
loss  of  the  two  deeds,  from  McCoy  to  Mooney  and  wife,  and 
from  them  to  Walters,  was  sufficient  to  admit  secondary 
evidence  of  their  contents.  The  plaintiff  swore  that  the  deeds 
were  never  in  his  possession,  although  he  had  been  in  pursuit  of 
them  for  four  years  ;  that  he  had  searched  in  the  Recorder's  office, 
where  he  was  informed  that  one  Gerald  might  have  had  them  ; 
on  applying  to  Gerald  he  was  informed  that  the  deeds  had  been 
taken  from  the  Recorder's  office  by  the  agent  of  Walters,  to  take 
them  to  him  in  New  York,  and  that  the  agent  had  died  in  Indiana 
on  his  way  thither  ;  that  he  had  sent  an  agent  to  New  York  to 
obtain  proof  on  another  branch  of  the  case,  and  to  inquire  of 
the  guardian  of  Ruth  Walters  for  these  deeds,  who  was  unable  to 
find  them.  He  then  employed  an  agent  in  New  York  who  wrote 
him  that  he  had  made  a  thorough  search  for  the  deeds,  but  without 
success.  He  made  no  personal  examination  except  at  the  Record- 
er's office.  Bryant,  the  agent,  swore  that  he  went  to  New  York 
and  inquired  of  the  guardian  of  Ruth  for  the  deeds,  who  stated 
that  he  could  not  find  them  after  diligent  search.  L^pon  this  the 
Court  admitted  secondary  evidence  of  their  contents. 

From  the  nature  of  the  subject  there  is  some  difficulty  in  lay- 
ing down  a  general  rule,  defining  the  extent  and  vigilance  of  the 
search  which  a  party  must  make,  before  the  Court  may  conclude 
that  the  paper  is  destroyed  or  lost,  so  as  to  admit  secondary  evi- 
dence of  its  contents.  As  a  general  rule,  however,  we  may  say, 
that  when  from  the  ownership,  nature  or  objects  of  a  paper,  it  has 
properly  a  particular  place  of  deposit,  or  where  from  the  evidence 
it  is  shown  to  have  been  in  a  particular  place  or  in  particular 
hands,  then  that  place  must  be  searched  by  the  witness,  proving 
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the  loss,  or  the  person  produced  into  whose  hands  it  has  been 
traced.  The  extent  of  the  search  to  be  made  in  such  place  or  by 
such  person,  must  depend  in  a  great  degree  upon  circumstances. 
Ordinarily,  it  is  not  suflScient  that  the  paper  is  not  found  in  its 
usual  place  of  deposit,  but  all  the  papers  in  the  of&ce  or  place 
should  be  examined.  But  this  need  not  always  be  done,  when 
from  the  extent  of  the  archives  or  oiEce,  it  would  be  impractica- 
ble, and  the  order  in  which  it  is  kept  a  more  limited  examination 
is  equally  satisfactory.  In  all  cases  the  search  must  be  made  with 
the  utmost  good  faith,  and  should  be  as  thorough  and  vigilant, 
as,  if  the  paper  were  not  found,  its  benefit  would  be  lost.  On 
the  whole,  the  Court  must  be  satisfied  that  the  paper  is  destroyed, 
or  cannot  be  found.  It  is  true,  the  party  need  not  search  every 
possible  place  where  it  might  *be,  for  then  the  search  might  be 
interminable ;  but  he  must  search  every  place  where  there  is  a 
reasonable  probability  that  it  may  be  found.  Nor  must  he  pro- 
duce every  man  upon  the  stand,  into  whose  hands  rumor  alone 
may  have  traced  it,  for  if  the  inquiry  is  only  suggested  by  hear- 
say, it  may  be  answered  by  hearsay.  If,  on  the  other  hand,  legal 
testimony  shows  it  to  have  been  in  a  particular  place,  or  if  the 
natural  and  legitimate  presupmtion  is  that  it  is  in  certain  hands, 
then  it  must  be  proved  by  legal  evidence  that  it  is  not 
there. 

We  are  aware  that  some  cases  may  be  found  which  seem  to 
tolerate  a  looser  practice ;  but  so  far  from  establishing  a  general 
rule,  they  serve  to  admonish  us  of  the  danger  of  departing  from 
well  established  legal  rules,  with  the  hope  of  meeting  justice  in  a 
particular  case. 

In  the  case  of  Minor  v.  Tillotson,  7  Peters,  99,  the  party  hav- 
having  first  proved  that  the  original  grant  was  once  in  the 
possession  of  General  Wade  Hampton,  showed  that  his  attor- 
ney had  applied  to  him  for  it,  who  gave  him  a  bundle  of 
papers  stating  that  they  were  all  the  titles  of  his  (Houmas') 
lands  in  his  possession ;  but  the  lost  paper  was  not  among 
them.  The  Court  say:  "  The  examination  was  made  by  the 
witness  under  all  the  advantages  and  prospects  of  finding  the 
deed,    that    could    have    been    afforded    to    Hampton  himself. 
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He  was  for  this  purpose  in  possession  of  all  his  papers,  and 
not  finding    it,  the   inference  was  very  strong  that  it  was  lost. 

In  determining  this  as  any  other  question,  the  Court  must 
act  upon  facts  established  by  legal  proof.  How  was  it  in  this 
case?  The  paper  had  been  in  Gen.  Hampton's  possession,  when 
last  heard  of.  He  handed  a  bundle  of  papers  to  the  plaintiff's 
attorney,  stating  that  they  were  all  the  title  papers  which  he  had 
relating  to  the  property  in  question,  among  which  the  missing 
paper  was  not  found.  It  would  be  difficult  to  assign  any  legal 
reason  why  Gen,  Hampton's  bare  word  should  be  taken  to  estab- 
lish a  fact  in  a  Court  of  Justice,  when  every  other  fact  must  be 
sworn  to  by  a  competent  witness.  With  the  same  propriety  might 
it  have  been  shown  that  the  lost  paper  was  not  in  that  bundle,  by 
proving  that  the  plaintiff's  attorney  had  said  so.  The  fact  admit- 
ted upon  the  hearsay  of  Hampton  was  as  material  as  that  estab- 
lished by  the  testimony  of  the  attorney ;  and  if  one  might  be 
admitted  upon  hearsay,  so  might  the  other.  And  with  the  same 
propriety  might  all  other  facts  have  been  proved  in  the  same  Avay. 
Had  Hampton. been  in  Court,  his  bare  word  would  hardly  have 
been  taken.  Nor,  had  the  statement  been  sworn  to,  would  it  have 
been  deemed  sufficient  without  ascertaining  that  he  had  examined 
his  other  papers  with  particular  reference  to  the  one  lost.  It 
seems  to  us  that  the  case  shows  a  departure  from  the  well  estab- 
lished rules  of  evidence. (a) 

A  reference  to  a  few  of  the  many  cases,  holding  the  law  as  we 
understand  it  on  this  subject,  will  be  sufficient.  In  Parkins  v. 
Cobbett,  11  Eng.  Com.  Law  R.  394,  the  Court  said:  "You 
must,  in  all  cases,  give  the  best  evidence  of  the  loss  of  the  orig- 
inal writing  that  the  caSe  admits."  Again  :  "  But  here  it  is  traced 
to  the  defendant's  daughter,  and  therefore  she  must  be  called ; 
and  if  she  is  not,  secondary  evidence  cannot  be  given  of  the  con- 
tents." In  Chapin  v.  Taft,  18  Pick.  379,  the  plaintiff  swore  that 
another  who  had  had  the  letter  told  him  it  was  lost,  was  held 
insufficient.     The  case  of  Woods  v.  Gassett,  11  New  Hamp.  242, 

(o)  Simpson  v.  DoU,  3  Wal.  U.  S.  R.  461;  Rankin  v.  Crow,  19  lU.  R.  626 ; WhitehaU 
V.  Smith,  '24  lU.  R.  166;  Pardee  v.  Liudley,  31IU.;r.  184;  Owen  v.  Thomas,  33  Hl.R, 
320.  To  introduce  record  copies,  Deininger  v,  McConnell,  41  III.  R.  2.32;  Fisk  v.  Kis- 
sane,  42  111.  R.  89  and  190;  39  ib.  422. 
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is  equally  in  point,  and  then  the  Court  quote  with  approbation 
what  is  said  in  Phil.  Ev.  456,  where  the  rule  is  stated  without 
qualification.  And  in  Taunton  Bank  v.  Richardson,  5  Pick.  436, 
the  Court  refused  to  admit  secondary  evidence  of  the  contents  of 
a  letter,  where  the  cashier  who  was  sworn,  could  not  say  positively 
whether  it  was  directed  to  him  or  one  of  the  directors,  who  had 
said  he  had  searched  for  it  in  vain.  The  witness  suggested  that 
it  was  probably  destroyed  by  a  fire.  The  Court  said,  as  it 
might  have  been  directed  to  the  other,  he  should  have  been 
called. 

Indeed,  the  general  rule  is  too  well  settled  to  admit  of  discus- 
sion, although  after  all,  the  Court  must  be  vested  with  a  certain 
discretion,  depending  upon  the  peculiar  circumstances  of  each  par 
ticular  case.  If  there  is  the  least  suspicion  of  fraud  or  design  to 
be  gathered  from  any  part  of  the  testimony,  the  Court  cannot  be 
too  strict  in  the  testimony  required,  especially  as  the  party  himself 
is  a  competent  witness  to  prove  the  loss  of  the  paper  ;  and  even 
where  the  utmost  good  faith  is  manifested,  the  search  should  be 
vigilant  and  thorough. 

Testing  this  case  by  the  law,  as  understood  by  us,  we  are  satis- 
fied that  no  sufiicient  foundation  was  laid  to  admit  secondary  evi- 
dence of  the  contents  of  these  deeds,  and  especially  of  that  from 
Mooney  to  Walters.  Without  saying  whether  the  statement  of 
the  plaintiff  that  he  had  searched  the  Recorder's  office  was  suffi- 
cient to  dispense  with  calling  the  Recorder,  there  can  be  no  doubt 
that  the  executor,  or  other  person  having  the  custody  of  Walters' 
papers  since  his  death,  should  have  been  examined.  This  was  not 
done.  All  we  know  is,  that  the  guardian  of  Ruth  Walters,  who 
was  the  heir  of  the  grantee,  told  Bryant  that  he  could  not  find 
them  after  diligent  search,  and  the  hearsay  of  Madison  that  he 
had  made  extensive  and  unavailing  inquiries.  This  is  nothing 
but  hearsay,  and  hence  inadmissible  to  prove  the  loss  of  the 
deed  to  Walters.  The  same  may  be  said  of  the  deed  from 
McCoy  to  Mooney,  although  as  to  that  deed,  the  objection 
was  obviated  by  the  testimony  of  Mooney,  when  he  was  sworn  in 
chief. 

We  will  next  inquire  whether  the  execution  of  these  deeds  was 
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sufficintly  proved,  for  the  execution  of  a  lost  deed  must  be  quite 
as  strictly  proved  as  if  the  deed  were  produced  in  Court.  It  ap- 
pears from  the  plaintiff's  testimony,  that  each  of  these  deeds  was 
attested  by  two  subscribing  witnesses,  all  of  whom  resided  in  New 
York.  This  was  sufficint  to  dispense  with  the  production  of  the 
subscribing  witnesses.  But  afterwards,  when  Mooney  came  to 
testify,  while  he  corroborated  the  statement  of  the  plaintiff  as  to 
the  number  and  names  of  the  subscribing  witnesses,  he  shows  that 
one  of  the  witnesses  to  the  deed  from  McCoy  to  himself  and 
wife,  resided  in  Quincy,  which  was  within  the  jurisdiction  of  the 
Court. (a)  This  destroyed  the  foundation  upon  which  the  Court 
had  properly  admitted  the  secondary  evidence  of  the  execution 
of  that  deed,  which  should  then  have  been  withdrawn  from  the 
jury,  and  the  production  of  the  witness  required.  3  Littell, 
479. 

It  is  unnecessary  to  say  whether  Mooney  was  a  competent  wit- 
ness to  prove  the  execution  of  the  deed  by  himself  to  Walters, 
without  accounting  for  the  absence  of  the  subscribing  witnesses, 
for  both  were  proved  to  have  been  without  the  jurisdiction  of  the 
Court.  But  we  have  no  doubt  that  under  no  circumstances  was  it 
competent  for  him  to  prove  the  execution  of  the  deed  by  his  wife. 
As  well  might  a  justice  of  the  peace,  or  other  officer,  take  the  ac- 
knowledgment of  his  own  wife  to  the  execution  of  a  deed  where 
it  has  to  be  taken  in  the  absence  of  the  husband.  .   . 

Nor  do  we  think  the  contents  of  these  deeds  properly  proved, 
admitting  their  loss  and  execution  to  have  been  established.  The 
position  assumed  by  the  counsel  for  the  appellee,  that  there  are 
no  grades  or  degrees  in  secondary  evidence,  cannot  be  sustained 
upon  principle  or  by  authority  ;  although  Park,  J.,  in  Brown  v. 
Woodman,  25  Eng.  Com.  Law  R.,  358,  is  reported  to  have  said, 
on  a  trial  at  JVtsi  Prius :  ' '  There  are  no  degrees  ,in  secondary 
evidence.  If  there  had  been  a  duplicate  original,  it  might  have 
been  different."  There  are  other  cases  from  which  we  might  infer 
that  this  rule  was  understood  to  prevail,  but  this  is  the  only  case 
which  we  have  met  with  where  it  appears  to  have  been  expressly 

(o)  Wiley  v.  Bean,  1  GU.R.  305. 
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decided.  The  books,  however,  abound  with  decisions,  expressly 
holding  that  the  best  accessible  evidence  must  be  produced,  wheth- 
er it  be  of  a  primary  or  secondary  character. 

In  Riggs  V.  Tayloe,  5  Peters'  Cond.  R.,  646,  the  Court  said 
that  the  party,  after  showing  the  loss  of  the  original,  "  may  read 
a  counterpart,  or  if  there  is  no  counterpart,  an  examined  copy, 
or  if  there  should  not  be  an  examined  copy,  he  may  give  parol 
evidence  of  the  contents."  And  in  the  same  book  (p.  691),  the 
Court  said:  "Proof  of  the  contents  of  a  lost  paper  ought  to  be 
the  best  the  party  has  in  his  power  to  procure,  and,  at  all  events, 
such  as  to  leave  no  reasonable  doubt  as  to  the  substantial  parts 
of  the  paper."  The  same  rule  as  in  the  two  preceding  cases  is 
held  in  2  Mason,  461,  and  the  Court  said,  that  "when  the 
proof  is  made  out  by  the  witness  should  have  seen  and 
read  the  paper,  and  be  able  to  speak  pointedly  and  clearly  as 
to  its  tenor  and  contents."  Nor  is  it  necessary  in  all  cases, 
that  the  proof  should  show  affirmatively  that  there  is  such 
counterpart  or  copy,  in  order  to  exclude  the  parel  proof ;  but 
the  Court  will  often  presume,  from  the  nature  and  character 
of  the  paper,  that  one  exists  ;  as  in  the  case  of  Rhind  v.  Wilkinson, 
2  Taunton,  237,  speaking  of  the  proof  of  the  contents  of  a  lost 
license,  the  Court  said:  "If  the  license  were  under  the  sign 
manual,  there  was  doubtless  some  register  of  it  somewhere 
preserved ;  it  was  highly  probable  that  Price  had  a  copy,  and, 
therefore,  the  Court  could  not  say  that  the  parol  evidence  was 
the  best  evidence  that  could  be  obtained,  and  the  rule  for  a 
nonsuit  must  conseqently  be  made."  Hilts  v.  Colvin,  14  Johns. 
182,  affords  another  example  where  a  similar  presumption  pre- 
vailed. 

There  is  no  case  where  the  reason  of  the  rule,  that  the 
best  attainable  evidence  should  be  produced,  applies  with 
more  force  than  in  the  proof  of  the  contents  of  lost  papers, 
nor  is  there  any  case  where  parol  proof  is  more  unsatisfactory 
or  more  likely  to  do  injustice.  Rarely,  if  ever,  can  a  wit- 
ness   recollect    the   precise   terms    of   a   paper,    or   give   more 
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than  his  general  impression  of  the  substance  from  the  perusal, 
when  many  important  particulars  may  not  have  attracted  his  at- 
tention, and  must,  almost  necessarily,  have  escaped  his  recollection. 
The  highest  and  most  satisfactory  degree  of  secondary  evidence  is 
an  office  copy,  as  a  certified  copy  of  a  deed  from  the  Recorder's 
office — unless  an  exemplification  of  the  record  of  a  judgment,  a 
Patent  or  a  grant,  which  may  be  used,  although  the  original 
be  in  Court,  be  considered  secondary  evidence — and  when  such 
certified  transcript  of  the  record  of  a  deed  is  offered,  our  statute 
has  dispensed  with  the  strict  proof  of  the  loss  of  the  original, 
which  is  required  by  the  Common  Law,  and  the  party  is  only  re- 
quired to  satisfy  the  Court  that  it  is  not  in  his  power  to  produce 
it.  It  may  be  remarked,  however,  that  this  strictness  of  the 
proof  of  the  contents  of  a  paper  is  not  required,  where  the 
original  is  shown  to  be  in  possession  of  the  opposite  party, 
who,  upon  proper  notice,  refuses  to  produce  it ;  for  then 
every  intendment,  and  indulgence  must  be  taken  against 
him  who,  by  the  production  of  the  original,  could  remove 
all  doubt.  .  .      , 

In  this  case  it  did  appear  pretty  satisfactorily,  that  better 
evidence  could  have  been  produced  of  the  contents  of  these  deeds, 
than  the  recollection  of  Mooney.  Before  this  class  of  secondary 
evidence  was  resorted  to,  the  plaintiff  offered  a  certified  transcript 
of  the  record  of  these  deeds  from  the  Recorder's  office,  for  the 
purpose  of  proving  not  only  the  contents  but  the  execution  of  the 
originals,  which  were  ruled  out,  because  the  record  did  not  show 
that  they  were  properly  acknowledged  or  proved.  While  these 
were  not  proper  evidence  for  the  jury,  they  still  served  to  inform 
the  Court  that  it  was  probably  within  the  power  of  the  party  to 
have  procured  sworn  copies  of  the  deeds,  after  having  proved  their 
execution  in  some  legal  way.  The  danger  of  this  parol  evidence 
is  illustrated  in  this  very  case,  for  the  plaintiff  swore  that  he 
claimed  under  deeds  of  which  these  papers  were  copies,  and 
Mooney's  recollection  makes  both  deeds  good  and  operative,  while 
the  copy  of  one  shows,  at  least  without  some  more  explanation 
than  we  have,  that  it  was  void  for  uncertainty.  We  are  of  opin- 
ion, that  the  plaintiff  ought  to  have  been  required  to  produce  sworn 
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copies  or  show  that  the  person  who  copied  them  into  the  Record- 
er's books  was  dead  or  could  not  be  produced,  before  allowing 
Mooney  to  speak  of  their  contents. 

But  admitting  everything  proved  that  was  insisted  upon,  still 
the  deed  from  Mooney  and  wife  to  Walters  conveyed  no  sort  of 
interest  whatever  to  the  grantee.  The  evidence  showed  that  the 
deed  from  McCoy  was  to  Mooney  and  wife,  who  thereby  became 
neither  joint  tenants,  nor  tenants  in  common,  but  tenants  of  the 
entirety.  In  2  Black.  Com.  182,  it  is  said:  "If  an  estate  in  fee 
be  given  to  a  man  and  his  wife,  they  are  neither  properly  joint 
tenants  nor  tenants  in  common ;  for  husband  and  wife  being  con- 
sidered as  one  person  in  law,  they  cannot  take  the  estate  by  moie- 
ties, but  both  are  seized  of  the  entirety  j9er  tout  et  non  per  my, 
the  consequence  of  which  is,  that  neither  husband  nor  the  wife 
can  dispose  of  any  part  without  the  assent  of  the  other,  but  the 
whole  must  remain  to  the  survivor."  The  same  rule  is  laid  down  in 
Coke's  Lit.  187  ;  Th's  Coke,  575.  Where  an  estate  was  conveyed 
to  husband  and  wife  and  daughter,  it  was  held  that  the  parents 
took  one  moiety  as  tenants  of  the  entirety  of  the  undivided  moie- 
ty and  the  daughter  the  other.  Bock  v.  Andrews,  2  Vern.  120  ; 
See  also,  5  T.  R.  652.  In  Ross  v.  Garrison,  1  Dana,  35,  the 
rule  was  held  as  stated  in  Blackstone,  and  it  was  also  held  that 
the  statute  jus  accrescendi  did  not  apply,  but  the  survivor  took 
the  whole  estate.  The  case  of  Jackson  v.  Stevens,  16  Johns. 
115,  is  precisely  like  the  foregoing  in  every  particular.  In  that 
case  the  Court  say :  "The  statutory  provision  that  no  estate  in 
lands  shall  be  held  or  claimed  under  any  grant,  devise  or  con- 
veyance unless  the  premises  therein  mentioned  shall  expressly 
be  declared  to  pass,  not  in  tenancy  in  common  but  in  joint 
tenancy,  does  not  extend  to  this  case,  for  the  estate  of  the 
husband  and  wife  is  not  a  joint  tenancy. (a)  More  references 
would  be  unnecessary.  It  is  apparent,  then,  that  as  Mooney 
and  wife  were  tenants  of  the  -  entirety,  Mooney  alone  could 
convey  no  interest  whatever  in  the  estate  to  Walters,  the 
ancestor  of  the  plaintiff's  arantor.  This  brings  us  to  the  in- 
quiry  whether    the    case    shows    that    Mooney's    wife    was    a 

(o)  Lux«.  Hoflf,  48ni.  E. 
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party  to  that  deed,  or  in  other  words,  whether  as  to  her  it 
ever  took  effect,  for  if  it  did  not  as  to  her,  it  could  not  as  to 
her  husband. 

By  the  eleventh  section  of  an  Act  of  the  Ten-itorial  Legislature, 
passed  September  17th,  1807,  and  by  an  amendment  thereto, 
passed  in  1813,  the  manner  and  before  whom,  a  deed  purporting 
to  convey  the  estate  of  the  wife  shall  be  acknowledged  by  her  is 
prescribed,  and  deeds  thus  acknowledged  and  certified  are  declar- 
ed to  be  good  and  effectual  as  if  the  wife  were  sole.  These  stat- 
utes were  in  force  at  the  time  this  deed  purports  to  have  been 
executed,  and  there  is  no  pretence  that  there  was  any  such  certifi- 
cate of  acknowledgment  as  the  law  required.  Without  such 
acknowledgment  the  deed  was  absolutely  void,  and  had  no  more 
vitality  than  a  piece  of  blank  paper.  Only  by  virtue  of  such 
acknowledgment  and  certificate  could  the  deed  become  operative. 
Its  execution  could  be  proved  in  no  other  possible  way,  and  in  no 
other  way  could  she  convey.  The  certificate  of  acknowledgment 
of  a  deed  from  a  feme  covert  to  convey  her  own  lands  is  as  much 
an  essential  part  of  the  execution  of  the  deed,  as  her  seal  or  sig- 
nature, and  without  it  the  law  presumes  that  it  was  obtained  by 
fraud  or  coercion.  This  deed  then  being  void  as  to  the  wife  could 
convey  no  part  of,  or  interest  in  the  estate,  she  being  entitled  to 
the  whole  estate  as  survivor  on  ihe  death  of  her  husband.  Whether 
this  deed  was  so  well  executed  by  the  husband,  as  to  take  effect 
and  relate  back  to  the  time  of  its  execution,  in  case  he  survives 
his  wife,  we  will  not  now  undertake  to  say. (a) 

There  are  some  other  questions  of  minor  importance  presented 
by  this  record  which  we  deem  it  unnecessary  to  notice.  The 
questions,  however,  which  we  have  examined,  being  important, 
and  new  in  this  Court,  and  directly  presented  by  the  record,  we 
have  felt  it  our  duty  to  settle  them  now. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  another  trial. 

Judgment  reversed. 

(a)  Mason  V.  Brock,  12  m.  K.  275;  Lindley  v.  Smith,  46  ni.  R.  527. 
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Ambrose  P.  Edwards  etux.,  plaintiffs  in  error,  v.  William 
Patterson,  survivor,  &c. ,  defendant  in  error. 

Error  to  Mason. 

Affidavits  and  other  papers  copied  into  a  record  do  not  thereby  become  a  part  of  the 
record.  To  make  them  evidence,  they  should  be  incorporated  in  a  bill  of  excep- 
tions. 

Motion,  in  the  Mason  Circuit  Court,  to  quash  an  execution 
and  set  aside  a  sale  thereon,  because  there  was  no  seal  on  the 
execution.  The  cause  came  on  for  a  hearing  before  the  Hon. 
Samuel  D.  Lockwood,  when  the  plaintiff  in  the  execution  entered 
a  cross  motion  for  leave  to  amend.  At  the  May  term,  18 -16,  the 
latter  motion  was  overruled,  and  the  former  allowed,  quashing 
the  execution  and  vacating  the  sale. 

M.  McCoNNEL,  for  the  plaintiff  in  error. 

M.  Brayman,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  The  Circuit  Court  refused  a  motion  made  by  the 
plaintiffs  in  error  to  amend  an  execution ;  and  then,  at  the  in- 
stance of  the  other  party,  quashed  the  execution  and  set  aside  a 
sale  made  under  it.  The  evidence  on  which  the  Court  acted  is 
not  in  the  record.  We  cannot,  therefore,  inquire  into  the  pro- 
priety of  its  decision.  The  Clerk  has  copied  an  affidavit  and 
some  other  papers,  but  they  are  not  thereby  made  a  part  of  the 
record.  A  bill  of  exceptions  should  have  been  taken  embodying 
the  evidence.     Cory  v.  Russell,  3  Gilm.  366. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirnied. 
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Charles  Peck,  administrator  of  James  W.  Stephenson,  plaintiff 
in  error,  v.  Isaac  P.  Stevens,  et  al.,  defendants  in  error. 


Error  to  Jo  Daviess  County  Court. 


In  a  suit  against  an  administrator,  a  judgment  was  rendered,  and  an  award  of  ex- 
ecution against  the  goods,  chattels,  lands  and  tenements  of  the  decedent  in  the 
hands  of  the  administrator  to  be  administered :  Held,  that  the  award  of  execution 
was  erroneous. 

The  Suin-eme  Court,  ou  reversing  a  judgment,  may  render  such  a  judgment  as  should 
have  been  rendered  by  the  Circuit  Court. 

Lsr  this  case,  a  judgment  was  rendered  in  the  Jo  Daviess  County 
Court,  at  the  November  term,  1846,  the  Hon.  Hugh  T.  Dickey 
presiding,  in  favor  of  the  present  defendants  in  error,  for  the  sum 
of  $6321.34  upon  the  assessment  of  a  jury  of  inquiry,  the  defen- 
dant not  appearing.  The  form  of  the  judgment  concluded  with 
an  award  of  execution,  thus  :  "  And  that  execution  issue  therefor 
against  the  goods,  chattels,  lands  and  tenements  of  the  said  Jas. 
W.  Stephenson,  deceased,  in  the  hands  of  the  said  administrator 
to  be  administered." 

T.  Ford,  for  the  plaintiff  in  error. 

V.  H.  HiGGiNS,  for  the  defendants  in  error.     ' 

If  there  be  error  in  this  record,  the  Court  will  enter  such  judg- 
ment as  the  Court  below  should  have  entered.  The  49  th  section 
of  the  Practice  Act  provides  that  the  Supreme  Court  may  enter 
final  judgment,  and  the  52nd  section  provides  that  the  Supreme 
Court,  in  case  of  partial  reversal,  should  give  such  judgment  as 
the  inferior  Court  ought  to  have  given,  and  such  'has  been  the 
uniform  practice  of  this  Court.  Pearson  v.  Hamilton,  1  Scam. 
416  ;  McConnell  v.  Swailes,  2  do.  572  ;  Wilmans  v.  The  Bank 
of  Illinois,  1  Gilm.  670  ;  Welch  i^.  Wallace,  3  do.  496. 

If  the  judgment  is  erroneous,  on  the  authority  of  the  foregoing 
cases,  this  Court  will  enter  judgment  here  for  the  defendants  in 
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error  for    $6,321.34  and  interest,  to  be  paid  in  the  due  course  of 
administration. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The'Court  rendered  a  judgment  in  favor  of  Stevens 
and  Brown  against  Peck,  administrator  of  Stephenson,  for  $6,321 
34  and  costs ;  and  awarded  execution  therefor  against  the  goods  > 
and  chattels,  lands  and  tenements  of  the  estate  of  the  decedent. 
i^  (The  award  of  execution  was  erroneous,  as  will  clearly  appear  by 
reference  to  the  decisions  of  this  Court  in  the  following  cases : 
Greenwood  v.  Spiller,  2  Scam.  502 ;  Burnap  v.  Dennis,  3  do. 
478  ;  McDowell,  v.  Wight,  4  do.  403  ;  Powell  v.  Kettelle,  1 
Gilm.  491 ;  Welch  v.  Wallace,  3  do.  490. 

The  judgment  of  the  County  Court  will,  therefore,  be  reversed 
with  the  costs  of  this  writ  of  error,  and  a  judgment  will  be  enter- 
ed in  this  Court  in  favor  of  the  plaintiffs  against  the  defendant 
for  the  sum  of  $6,321.34  and  the  costs  in  the  Court  below,  and 
interest  from  the  29th  of  July,  1846,  to  be  paid  in  the  due  course 
of  administration. 

Judgment  reversed. 


Edward  Fuqua  et  al.,  plaintiffs  in  error,  v.  David  Robinson, 

defendant  in  error. 


Error  to   Warren. 

In  a  bin  in  Chancery  for  an  injunction  to  stay  proceedings  upon  a  judgment  at  law,  a 
payment  of  two  specified  sums  thereon  was  aUeged,  oue  of  wtiich  was  admitted,  and 
tlie  other  denied  by  the  answer  and  not  proved.  Both  sums  were  decreed  by  the 
Circuit  Court  to  be  credited  upon  the  judgment :  Held,  that  the  decree  was  erroneous 
as  to  the  latter  sum. 

Bill  for  an  injunction,  &c.,  in  the  Warren  Circuit  Court, 
brought  by  the  defendant  in  eiTor  against  the  plaintiffs  in 
error,  and  heard   before    the    Hon.    Norman    H.    Purple.     A 
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decree  was  entered  at  the  November  term,  1846,  allowing  certain 
credits  upon  the  judgment  enjoined,  &c.  The  defendants  below 
prosecuted  a  writ  of  error  thereon. 

The  defendant  in  this  Court  having  neglected  to  comply  with  a 
rule  requiring  him  to  join  in  the  errors  assigned,  the  cause 
was  argued  ex  parte  by  J.  Manning  for  the  plaintiffs  in  er- 
ror. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  case  is  free  from  difficulty.  The  bill 
alleges  a  payment  of  forty-five  dollars  and  forty  cents  on  the 
judgment,  on  the  9th  of  June,  1842,  and  a  further  payment  of 
two  hundred  and  fifty- one  dollars  and  fifty-six  cents,  on  the  sev- 
enteenth of  July,  1844.  The  first  allegation  is  admitted  by  the 
answer ;  the  second  is  positively  denied.  There  is  no  proof  in 
the  case  sustaining  the  charge  of  payment.  The  Circuit  Court 
decreed  that  the  judgment  should  be  credited  with  both  amounts. 
The  decree  was  erroneous  as  respects  the  larger  sum.  It  will  be 
reversed,  and  the  proper  decree  entered  in  this  Court. 

The  following  order  and  decree  were  entered  accordingly : 

This  day  came  again  the  plaintiffs  in  error  by  their  attorney, 
and  the  Court  being  now  sufficiently  advised  in  the  premises,  is  of 
the  opinion  that  in  the  record  and  proceedings  had  in  this  cause 
in  the  Circuit  Com-t  there  is  manifest  error  ;  it  is  therefore  order- 
ed and  adjudged  that  the  decree  of  the  Circuit  Court  be  reversed, 
and  wholly  for  nothing  esteemed  ;  and  this  Court  proceeding  to 
render  such  decree  as  should  have  been  entered  by  the  Circuit 
Court,  it  is  ordered  and  decreed,  that  the  judgment  in  the  plead- 
ings in  this  cause  mentioned  in  favor  of  Edward  Fuqua,  and 
against  David  Robinson  and  Matthew  J.  Cox,  be  credited  with 
the  sum  of  forty-five  dollars  and  forty  cents,  as  of  the  9th  day  of 
June,  1842  ;  it  is  further  ordered  and  decreed,  that  the  levy  made 
by  virtue  of  the  execution  issued  on  said  judgment,  on  the  fifth 
day  of  December,  1843,  be  set  aside  and  for  nought  held,  and 
that  execution  issue  on  said  judgment  for  the  balance  due  thereon. 
'  ILL.  R.  VOL.  X.  10 


130  SPRINGFIELD. 


Seeley  v.  Peters. 


It  is  further  ordered  and  decreed,  that  the  defendant  in  error  pay 
one-half  of  the  costs  in  the  Circuit  Court ;  and  that  the  plaintiffs 
in  error  pay  the  remaining  half  thereof.  It  is  further  ordered 
and  decreed,  that  the  plaintiffs  in  error  recover  of  the  defendant 
in  error  their  costs  in  this  behalf  in  this  Court  expended,  and  that 
they  have  execution  therefor. 


( 


Samuel  Seeley,  plaintiff  in  error,  v.  William  Peters,  defen- 
dant in  error. 

Error  to  Peoria. 

The  Common  Law  requiring  the  owner  of  cattle,  hogs,  &c.  to  keep  them  upon  his  own 

land,  has  never  been  in  force  in  Illinois. 
In  order  to  maintain  an  action  for  the  trespass  of  cattle  upon  one's  close,    the  o^vner 

of  the  close  must  have  it  surrounded  by  a  good  and  sufficient  fence. 
There  is  no  general  law  in  Illinois  prohibiting  cattle  from  running  at  large  in  the- 

highway. 

Trespass,  originally  brought  before  a  justice  of  the  peace  of 
Peoria  county  by  the  defendant  in  error  against  the  plaintiff  in 
error,  by  whom  a  judgment  for  costs  was  rendered  against  the 
plaintiff.  An  appeal  was  taken  to  the  Circuit  Court,  where  the 
cause  was  tried  before  the  Hon.  John  D.  Caton  and  a  jury  at  the 
May  term,  1847,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff  for  $4.10. 

The  material  facts,  and  the  instruction  of  the  Court  excepted 
to,  will  be  found  in  the  Opinion  of  this  Court. 

T.  Ford,  for  the  plaintiff  in  error. 

W.  H.  Herndon,  for  the  defendant  in  error. 

1.  By  the  Common  Law  all  persons  were  bound  to  keep  up 
their  own  cattle,  and  if  they  went  upon  the  grounds  of  others ' 
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the  owners  were  liable  in  damages,  unless  the  owners  of  the  cattle 
could  show  that  the  lands  trespassed  upon  should  have  been  fenced 
either  by  prescription,  agreement  or  assignment.  Little  v.  La- 
throp,  5  Greenl.  356  ;  Wells  v.  Howell,  19  Johns.  385  ;  Avery 
V.  Maxwell,  4  New  Hamp.  36  ;  Stafford  v.  Maxwell,  3  Hill's 
(N.  Y.)  R.  38  ;  Lyman  v.  Gibson,  18  Pick.  423  ;  Chambers  v. 
Matthews,  3  Harr.  (N.  J.)  R.  368  ;  Bush  v.  Brainard,  1  Cowen, 
79;  Melody  v.  Reab,  4  Mass,  471  ;  Rust  v.  Low,  6  do.  90; 
Holiday  v.  Marsh,  3  Wend.  142  ;  Stackpole  v.  Healy,  16  Mass. 
33  ;  3  Kent,  438-9. 

2.  We  brought  the  Common  Law  with  us  from  England  and 
have  adopted  it  by  express  statute.  Rev.  Stat.  337  §  1  ;  1  Kent, 
472  ;  2  do.  28. 

3.  There  the  Common  Law  is  the  law  of  the  land  unless  ex- 
pressly repealed  by  legislative  provisions,  and  the  same  is  not 
repealed  by  implication  or  doubtful  suspicion.  Stafford  t».  Inger- 
soll,  3  Hill's  (N;  Y.)  R.  38  ;  Stackpole  v.  Healy,  16  Mass.  36  ; 
Melody  v.  Reab,  4  do.  471 ;  1  Kent,  464 ;  2  do.  28. 

4.  Now,  have  our  statutes  concerning  inclosures  and  fences 
repealed  the  Common  Law  ?  They  have  not.  They  have  only 
given  a  cumulative  remedy.  Rev.  Stat.  280,  281,  §§  13-18  ;  3 
Black.  Com.  8,  9  ;  2  Tucker's  Com.  5 ;  Hooper  v.  Kittridge,  16 
Verm.  677  ;  Stafford  v.  Ingersoll,  3  Hill's  (N.  Y. )  R.  38-41 ; 
Clark  V.  Brown,  18  Wend.  220. 

5.  Five  States,  viz:  Massachusetts,  New  York,  New  Jersey, 
New  Hampshire  and  Maine,  where  they  have  similar  statutes  to 
our  own,  have  all  decided  in  most  emphatic  language  that  the  in- 
sufficiency of  fences  is  no  defence  for  the  defendant,  unless  in 
case  of  partition  fences  and  then  only  under  some  circumstances. 
Stackpole  v.  Healy,  11  Mass.  36  ;  Little  v.  Lathrop,  5  Greenl. 
356  ;  Chambers  v.  Matthews,  3  N.  J.  368  ;  Stafford  t;.  Ingersoll, 
3  Hill's  (N.  Y.)  R.  38  ;  Avery  v.  Maxwell,  3  N.  Hamp.  36. 

6.  If  the  construction  of  similar  statutes  by  our  sister  States 
is  regarded,  weighed  and  followed  by  this  State,  and  they  should 
be,  the  Court  below  committed  no  error  in  giving  the  instructions 
asked  for  by  plaintiff  below,  nor  in  refusing  to  give  those  asked 
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by  the  defendant  below.  Campbell  v.  Quillan,  2  Scam.  288  ;  Bond 
V.  Appleton,  8  Mass.  472  ;  Pennock  &  Sellers  v.  Dialogue,  2  Pe- 
ters, 1 ;  Stackpole  v.  Healy,  16  Mass.  36  ;  Chambers  v.  Mat- 
thews, 3  Harr.  (N.  J.)  R.  368  ;  3  Kent,  438. 

0.  Peters,  on  the  same  side.    . 

In  this  case  the  defendant  insists  that  he  is  not  required  by  law 
to  fence  against  the  cattle  of  others  running  at  large,  or  on  the 
highway  ;  but  that  if  the  owner  of  cattle  permits  them  to  escape 
into  another's  inclosure,  he  is  liable  for  any  damage  they  may 
do ;  and  that  the  condition  of  the  fence  is  not  a  proper  subject 
matter  of  inquiry,  except  perhaps,  as  intimated  in  one  of  the  in- 
structions in  this  case,  to  regulate  the  amount  of  damages  to  be 
recovered. 

To  maintain  this  proposition  we  insist : 

1.  That  such  was  the  rule  of  the  Common  Law  ; 

2.  That  the  Common  Law,  in  this  respect,  has  been  adopted 
in  this  State  ;  and 

3.  That  this  rule  of  the  Common  Law  has  not  been  repealed 
by  any  statute. 

I.  By  the  Common  Law,  one  need  not  inclose  his  fields,  but 
they  were  "  bounded  by  the  law ;"  the  law  was  his  fence.  18 
Pick.  423  ;  4  Mass.  471 ;  15  Johns.  220 ;  3  Harr.  368  ;  3  Wend. 
33  ;  Salk.  335-6  ;  3  Hill,  38  ;  16  Pick.  33;  3  Black.  Com.  210  ; 
19  Johns.  385  ;  Chitty,  90;  F.N.  Brev.  127-8  ;  and  Lord  Hale's 
note  to  that  case ;  1  Cowen,  79,  and  note ;  Rust  v.  Low,  6  Mass. 
90  ;  4  New  Hamp.  36 ;  Little  v.  Lathrop,  5  Greenl.  356  ;  ib.  336; 
3  Kent's  Com.  438  ;  Holiday  v.  Marsh,  3  Wend.  142  ;  Wells  v. 
Howell,  19  Johns.  384  ;  Shepherd  v.  Huse,  12  Johns.  433  ;  2 
Dane's  Abr.  658  to  680.  Judge  Dane,  in  this  article  on  fences, 
has  very  fully  discussed  this  rule  of  the  Common  Law,  and  col- 
lected the  authorities. 

n.  This  rule  of  the  Common  Law  has  been  adopted  in 
this  State.  Our  Statute  (Rev.  Stat.  p. — )  adopts  the  Com- 
mon Law,  "so  far  as  it  is  applicable  and  of  a  general  na- 
ture.     The  Act  adopting  this,  was  passed  February  4,  1819. 
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The  rule  of  the  Common  Law,  for  which  we  contend,  is  of 
a  "  general  nature  ;"  and  it  is  no  less  applicable  than  in  nu- 
merous other  cases,  in  which  it  is  not  doubted  that  we  have 
adopted  it ;  as  in  case  of  frauds,  right  of  way,  right  of  domi- 
cil.  We  shall  show  that  it  has  been  adopted  in  other — per- 
haps nearly  or  quite  all  of  the  other  States  ;  and  that  too, 
under  circumstances  not  essentially  different  from  our 
own. 

Indeed,  it  is  not  contended  on  the  other  side  that  this  rule 
of  the  Common  Law  was  not  adopted  here,  but  that  it  has 
been  repealed  by  implication,  by  enactments  of  the  Legis- 
lature. 

m.  We  will  consider,  then,  whether  this  rule  of  the  Com- 
mon Law  has  been  repealed  by  any  enactments  of  the  Legis- 
lature. 

And  here  it  will  be  admitted  that  there  has  never  been 
any  Act  passed,  directly  repealing  it ;  if  it  is  repealed,  it  is 
by  implication  merely.  A  law  is  not  to  be  deemed  as  re- 
pealed by  implication,  unless  the  repealing  law  establishes 
a  new  rule,  contrary  to,  or  inconsistent  with  the  existing 
law.  The  law  does  not  favor  repeals  by  implication,  or 
unless  it  is  clear  that  some  evil  is  to  be  remedied.  Bac. 
Abr. 

Our  statutes  no  where  adopt  any  such  rule  to  conflict 
with  the  Common  Law  rule.  This  will  be  quite  apparent 
by  reference  to  the  existing  statute  laws,  and  the  history  of 
legislation  on  this  subject.  All  of  our  existing  statute  law  in 
relation  to  fences  is  embraced  in  the  new  Statutes.  Rev.  Stat. 
51,  et  seq. 

The  first  ten  sections  relate  wholly  to  ''  common  fields."  As 
this  was  a  species  of  tenure  unknown  to  the  Common  Law,  it 
became  necessary  to  regulate  it  by  enactments  of  the  Legislature. 
A  similar  kind  of  tenures  exists  in  most  of  the  States,  and  hence 
we  find  most  of  the  States  legislating  upon  it  in  almost  precisely 
the  same  manner.  In  England  there  was  common  of  turbary, 
common  of  piscary,  &c.  But  these  were  regulated  by  prescription, 
and  were  supposed  to  lie  in  grant. 
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While  the  first  ten  sections  relate  to  "  common  fields"  only, 
the  eleventh,  twelfth,  thirteenth  and  fourteenth  sections  relate 
■wholly  to  partition  or  division  fences.  There  can  be  no  question 
as  to  the  eleventh,  twelfth  and  thirteenth  sections  ;  the  language 
is  too  explicit  to  admit  of  doubt.  And,  when  the  fourteenth  sec- 
tion is  carefully  considered,  it  will  not  less  clearly  relate  to  the 
same  subject.  The  former  sections  provide  for  the  appointment 
of  fence  viewers,  point  out  their  duties,  and  define  liabilities  and 
obligations  of  adjacent  owners  of  fields.  The  fourteenth  section 
then  provides,  that  nothing  in  the  Act  shall  debar  owners  from 
fencing  as  they  please,  with  walls,  &c.,  to  be  "subject  to  all 
provisions,  inspections  and  restrictions,  to  which,  by  that 
chapter,  any  other  inclosure  is  made  liable,"  &c.  Now,  no  fences 
but  partition  fences  are  made  subject  to  inspection,  &c.  This  view 
is  confirmed  beyond  a  doubt,  when  it  is  considered  that  this  four- 
teenth section  was  originally  contained  in  a  proviso  to  the  Act  of 
1819,  section  three,  and  that  Act  clearly  related  wholly  to  parti- 
tion fences. 

It  is  not  quite  so  clear  what  was  the  exact  meaning  of  the 
Legislature  in  the  three  next  sections,  viz  :  the  fifteenth,  sixteenth 
and  seventeenth ;  though  it  is  not  less  clear  that  there  is  no  man- 
ifest intention  to  repeal  an  important  principle  of  the  Common 
Law.  It  certainly  adopts  no  rule  inconsistent  with,  or  contrary 
to,  the  Common  Law  rule. 

Section  fifteen  declares  a  well  known  rule  of  the  Common 
Law,  that  the  owner  of  a  field  shall  have  his  action  of  trespass 
against  the  owner  of  cattle  that  break  into  his  inclosure.  and  no 
damage,  his  fence  being  good,  &c.,  and  then  superadds  a  penalty 
of  double  damages  for  all  subsequent  similar  injuries.  It  is  not 
easy  to  see  how  this  can  be  said  to  operate  as  a  repeal.  Section 
sixteen  provides  that  the  "  condition  of  the  fence  at  the  time 
the  injury  was  committed  may  be  proved  on  trial."  What  fence  ? 
Can  it  be  any  other  than  a  partition  fence  ?  None  other  has 
been  spoken  of ;  and  if  there  had,  this  section  in  no  manner  in- 
dicates that  any  such  proof  is  to  bar  the  action.  It  would  have 
said  so,  if  it  had  been  so  intended.  It  probably  was  intended  to 
regulate  the  amount  of  damages  by  the  condition  of  the  fence,  or 
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perhaps  to  save  from  the  penalty  of  double  damages,  if  the  fence 
was  insufficient. 

The  part  of  this  section  authorizing  three  householders  to  view 
the  fence  does  not  show  anything  different  from  this.  It,  at  most, 
points  out  a  mode  of  making  evidence  for  the  parties,  leaving  the 
•effect  of  the  evidence  to  be  determined  according  to  law,  but  not 
to  bar  the  action  in  any  event.  There  is  no  indication  of  any 
such  intention. 

Section  seventeen  favors  rather  than  opposes  our  construction. 
This  prohibits  the  owner  of  land  from  injuring  cattle  which  shall 
break  into  his  inclosure  through  insufficiency,  and  provides  for 
an  arbitration,  and  the  amount  awarded  shall  be  paid,  it  shall  bar 
any  action  for  damages.  These  sections  undoubtedly  did  intend 
to  alter  the  Common  Law  in  one  respect,  viz :  to  authorize  the 
person  trespassed  upon  to  distrain  and  impound  the  cattle  at  once, 
without  waiting,  as  at  Common  Law,  till  the  cattle  were  levant 
and  couchanl. 

The  three  remaining  sections  (sees,  nineteen,  twenty  and  twenty- 
one),  concern  only  fences  placed  on  lands  of  another  by  mistake, 
the  mode  of  correcting  the  mistake,  of  running  division  lines, 
.&c.  Here,  again,  reference  is  clearly  had  to  adjunct  owners, 
and  to  partition  fences.  By  what  rule  of  construction  is  it, 
that  we  are  to  say  that  in  one  section  the  Legislature  meant 
division  fences,  and  in  another  section  another  kind  of  fences, 
when  there  is  no  language  used  to  indicate  any  such  inten- 
tion? 

Section  eighteen  makes  no  reference  to  any  kind  of  fence ; 
^'all  cattle,  trespassing,"  &c.  Li  such  case  the  owner  is  to  be  noti- 
fied ;  if  he  neglects  to  secure  them  the  person  trespassed  upon 
may  secure  them,  &c.  So  that  if  the  owner  of  cattle,  in  any  case, 
shall  neglect  to  secure  them,  he  is  liable  to  have  them  seized. 
How  would  the  Legislature  have  provided  thus,  if  they  intended 
to  repeal  the  Common  Law,  and  make  it  necessary  to  fence 
against  the  open  country  and  highways  ?  But  we  have  the  aid 
of  much  authority  on  this  question.  In  Massachusetts,  by  an 
Act  passed  in  1785,  ch.  52   (see  Mass.  Laws,  vol.  1,  p.  225), 
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it  was  provided  that  fence  viewers  should  be  elected,  and  for  par- 
tition fences. 

By  their  Act  of  1788,  ch.  65,  §  3,  it  was  enacted  that  a  per- 
son injured  in  his  tillage  should  have  his  action  of  trespass,  he 
having  a  legal  and  sufficient  fence.  See,  also,  section  five  of 
same  Act.  Section  three  of  Mass.  Act  of  1788  is  like  section 
sixteen  of  our  Acts,  chapter  51.  The  Mass.  Acts  were  re-enact- 
ed in  the  State  of  Maine  after  the  separation.  The  Courts  of 
both  those  States  have  given  judicial  construction  to  those  statutes, 
and  have  held  that  they  did  not  repeal  the  Common  Law.  Rust  v. 
Low,  6  Mass.  R.  90  ;  Little  v.  Lathrop,  5  Greenl.  356.  Other 
States,  where  the  history  of  their  legislation  is  similar  to  our  own, 
are  not  less  explicit  in  determining  that  the  Common  Law  is  not 
repealed  by  implication.  Avery  z>.  Maxwell,  4  N.  H.  R.  36; 
Bush  V.  Brainard,  1  Cowen  78,  and  a  learned  note  to  that  case ; 
3  Harr.  (N.  J.)  R.  368  ;  16  Mass.  36,  before  cited;  4  do.  473  ; 
6  do.  90,  40  ;  3  Hill's  R.  41.  The  history  of  the  legislation  on 
this  subject,  in  this  State,  confirms  the  construction  we  contend 
for. 

The  two  first  laws  relating  to  fences,  were  passed  on  ,  the 
19th  and  20th  of  February,  1819,  a  few  days  after  the  Legisla- 
ture had  adopted  the  Common  Law.  The  Act  of  February  19, 
provides ; 

§  1.  That  all  fields,  &c.,  shall  be  inclosed  with  a  fence  of 
posts,  &c. 

§  2.  That  if  any  mare,  horse,  &c.,  shall  break  into  any 
inclosure,  the  fence  being  of  sufficient  height  and  strength, 
&c.,  the  owner  shall  be  liable  to  make  good  all  damages,  for 
the  first  offence  single  damages,  and  ever  after  double  dam- 
ages. 

§  3.  The  only  remaining  section  proceeds  to  regulate  parti- 
tion fences,  and  contains  substantially  the  provisions  of  sections 
11,  12,  13  and  14,  of  ch.  51,  Rev.  Stat.;  the  proviso  of  section 
3  being  the  same  as  section  14. 

In  1835  (Session  Laws  of  1835,  p.  144,  505),  the  Legis- 
lature repealed  sections  1  and  2  of  the  Act  of  1819,  Febru- 
ary 19,  and  at  the  same  time  re-enacted  section  2,  and  enacted 
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four  Other  sections,  which  are  literally  the  15th,  16th,  17th  and 
18th  sections  of  ch.  51,  of  Rev,  Stat.,  merely  making  the  break- 
ing of  cattle  through  a  sufficient  fence  penal,  it  could  not  possibly 
have  been  the  intention  to  repeal  the  Common  Law.  If  it  should 
be  said  that  the  15th,  and  subsequent  sections  of  our  Act  use 
general  language,  broad  enough  to  embrace  all  fences,  the  same, 
it  is  answered,  is  true,  of  the  statutes  of  New  York,  Massachu- 
setts, New  Hampshire,  Vermont,  Maine  and  New  Jersey,  all  of 
which  States  have  given  to  their  statutes  the  same  construction 
we  contend  for  here.  And  it  is  not  easy  to  see  how  this  Court 
can  consistently  adopt  a  different  rule,  without  wholly  disregard- 
ing settled  rules  of  construing  statutes,  and  all  judicial  precedents; 
not  one  judicial  decision  can  be  found  against  our  construction, 
but  numerous  ones  in  favor  of  it.  ■ 

All  the  arguments  used  in  the  argument  of  this  case,  as  to  the 
condition  of  the  country,  its  sparse  settlements,  its  waste  lands, 
and  the  inconvenience  of  adopting  our  construction  of  our  statute 
were  pressed  upon  the  Courts  in  the  cases  referred  to  in  other 
States,  and  yet  the  Courts  there  adhered  to  the  wholesome  rule  of 
the  Common  Law. 

rV.  There  is  one  other  question  presented  by  this  bill  of  ex- 
ceptions, viz :  whether  the  owner  of  land  is  required  to  fence 
against  a  public  highway. 

The  bill  of  exceptions  shows  that  a  highway  runs  along  part  of 
the  way  by  the  locus  in  quo ;  thus  attempting  to  draw  the  in- 
ference that  the  hogs  escaped  into  the  field  from  the  highway . 
The  plaintiff  in  error  cannot  object  to  this  construction  of  his  bill 
of  exceptions.  Then,  were  his  hogs  lawfully  in  the  highway  so 
as  to  require  that  defendant  fence  against  them  ? 

We  say  the  Legislature  has  no  constitutional  power  to  pass  such 
a  law. 

Section  eleven.  Article  eight  of  our  Constitution  declares  that 
no  man's  property  shall  be  taken  for  public  use  without  compen- 
sation. Section  one,  of  the  same  Article,  declares  individual 
rights,  &c. 

The  Legislature  cannot  take  my  property  and  give  it,  or  its  use, 
to  another. 
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In  taking  my  land  for  a  highway,  it  only  takes  an  easement 
over  it,  i.  e.,  the  right  of  travel  to  accommodate  the  public,  and 
it  gains  no  right  to  say  that  A.  or  B.  may  take  the  soil,  or  herb- 
age, and  appropriate  it  to  his  own  use.  4  New  Hamp. 
36  ;  16  Mass.  36  ;  3  Hill,  38  ;  3  Wend.  142  ;  7  New  Hamp.  579. 

It  certainly  cannot  be  contended  that  the  Legislature  intended 
thus,  by  implication,  by  the  exercise  of  doubtful  constitutional 
power,  to  repeal  a  law,  or  to  take  away  private  rights.  At  least, 
before  the  Court  come  to  such  a  conclusion,  it  should  see  that 
such  was  clearly  the  intention,  and  not  impute  such  conduct  to 
the  Legislatm'e,  by  at  least  a  doubtful  inference.  Nor  ought  it 
to  be  inferred  that  the  Legislature  has  given  license  to  departure 
lands  of  another,  and  to  impose  onerous  duties  on  the  own- 
ers of  fields,  unless  the  language  is  most  clear  and  unequivo- 
cal. 

If  the  Court  should  hold  that  the  owner  of  land  is  required  to 
fence,  other  consequences  the  most  disastrous  will  ensue.  If 
such  shall  be  the  rule,  the  owner  will  be  subjected  to  an  action 
for  damages  that  may  happen  to  cattle  that  shall  break  in  and 
get  damaged,  as  falling  into  wells,  eating  food  that  is  poisonous 
or  hurtful,  &c.  The  duty  to  fence,  will  imply  a  liability  for  not 
fencing  effectually. («) 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  trespass  to  personal 
property,  originally  commenced  by  Peters  against  Seeley  before 
a  justice  of  the  peace,  and  taken  by  appeal  to  the  Circuit 
Court. 

Upon  the  trial  in  the  Circuit  Court  before  a  jury,  Peters  "prov- 
ed that  Seeley's  hogs  had  damaged  certain  wheat  in  shock  in  a 
field  belonging  to  him  and  closed."  "The  defendant  (Seeley) 
then  proved  that  the  north  side  of  said  field,  where  the  hogs  got 
in,  was  so  badly  fenced  that  hogs  which  were  not  breachy  could 
go  in  and  out  at  pleasure,  and  that  said  fence  was  entirely  insuf- 
ficient to  turn  hogs.     Further,  that  the  north  side    of   said  field, 

(a)  Misner  v.  LighthaU,  13  ni.  E.  609;  C.  B.  &  Q.  R.  R.  v.  Cauffman,  38  HI.  R.  429; 
Headen  v.  Rust,  39  HI.  R.  1S6;  T.  W.  &c. ,  E.  R.  v.  Ferguson,  42  HI.  R.  451;  West- 
gate  V.  Carr,  43  111.  R,  453. 
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•where  said  defective  fence  was,  was  bounded  by  unoccupied  and 
unenclosed  prairie,  and  that  a  public  road  passed  along  said  fenec 
at  least  part  of  the  way  on  the  north  side."  At  the  instance  of 
the  plaintiff  below,  the  Court  instructed  the  jury:  "  That  if  they 
believe  from  the  evidence,  that  the  defendant's  hogs  went  intothe 
plaintiff's  inclosure  and  did  damage  to  his  crops,  they  will  find  a 
verdict  for  the  plaintiff,  and  assess  his  damages  to  amount 
of  the  injury  actually  done,  and  it  matters  not  what  was  the  con- 
dition of  the  plaintiff's  fence,  so  far  as  his  right  to  recover  some 
damages  is  concerned,  inasmuch  as  the  owner  of  a  field  is  not 
obliged  to  keep  up  a  fence  around  his  inclosure  to  keep  out  his 
neighbor's  cattle  or  hogs,  but  the  owners  of  cattle  permit  them  to 
run  at  large  at  their  peril."  To  the  giving  of  which  instructions 
the  defendant  excepted.  The  jury  found  a  verdict  for  the 
plaintiff  below,  upon  which  judgment  was  entered  in  his  fa- 
vor. '        .   '' 

The  errors  assigned  question  the  correctness  of  the  instructions 
of  the  Circuit  Court,  which  are  admitted  to  have  been  proper,  if 
the  Common  Law  upon  the  subject  of  inclosures  prevails  in  this 
State  ;  and  to  determine  whether  it  does,  involves  a  construction  of 
apart  of  the  51st  chapter  of  the  Revised  Statutes,  concerning  "  I?i- 
dosures  and  fences.'^  In  order  to  a  more  perfect  understanding 
of  that  Act,  it  may  be  well  to  advert  to  its  history,  for  although 
now  consolidated  into  one  Act  in  the  Revised  Statutes,  it  origin- 
ally consisted  of  four  distinct  enactments,  passed  at  different  times. 

On  the  20th  of  July,  1819  (Laws  1819-23),  an  Act  was 
passed  regulating  inclosures,  the  first  section  of  which  provided 
"that  all  fields  and  grounds  kept  for  inclosure  shall  be  well 
inclosed  with  a  fence  composed  of  sufiicient  posts  and  rails, 
posts  and  palings,  palisadoes,  or  rails  alone,  laid  up  in  the 
manner  called  a  worm  fence,  which  posts  shall  be  deep  set  and 
strongly  fastened  in  the  earth;  and  all  fences  composed'of  posts  and 
rails,  posts  and  palings,  or  palisadoes,  shall  be  at  least  five  feet 
in  height;  and  all  fences  composed  of  rails,  in  manner  which  is 
commonly  denominated  a  worm  fence,  shall  be  at  least  five  feet  six 
inches  in  height,  the  uppermost  rail  of  each  and  every  point  thereof 
supported  by  strong  stakes,  strongly  set  and  fastened  in  the  earth, 
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SO  as  to  compose  what  is  commonly  called  staking  and  ridering, 
otherwise  the  uppermost  rail  of  every  panel  of  such  worm  fence 
shall  be  braced  with  two  strong  rails,  poles,  or  stakes,  locking 
each  corner  or  angle  thereof,"  &c.  This  section  further  provides, 
that  the  apertures  between  the  rails  or  palings  shall  not  exceed  a 
certain  number  of  inches,  and  for  the  worm  of  worm  fences. 
The  second  section  provides,  that  the  owner  of  any  animal  that  shall 
break  into  any  person's  inclosure,  the  fence  being  of  the  height 
and  strength  specified  in  the  first  section,  and  found  and  approved 
to  be  such  by  the  view  of  two  persons  for  that  purpose  appointed 
by  the  County  Commissioners,  shall  be  liable  to  make  good  all 
damages  to  the  owner  of  the  inclosure ;  for  the  first  offence, 
single  damages  only :  and  ever  afterwards  double  the  damages 
sustained.  The  balance  of  this  Act  relates  to  partition  fences. 
On  the  23d  of  February,  1819,  another  Act  was  passed  (Laws 
1819-37),  regulating  the  inclosing  and  cultivating  of  common 
fields.  These  Acts  were  in  force  in  the  Indiana  Territory  as 
early  as  1807,  and  before  the  Territory  of  Illinois  was 
organized,  and  they  are  retained  in  the  Revised  Laws  of 
1833. 

In  1835,  January  27  (Gale's  Statutes,  278),  an  Act  was 
passed  to  amend  the  Act  of  1819,  "  r^egulating  inclosures.^^ 
The  first  section  of  this  Act  provides  as  follows  :  "  That  if 
any  horse,  mare,  gelding,  colt,  mule,  or  ass,  sheep,  lamb, 
goat,  kid,  bull,  cow,  heifer,  steer,  or  calf,  or  any  hog,  shoat, 
or  pig,  shall  break  into  any  person's  inclosure,  the  fence  being 
good  and  sufficient,  the  owner  of  such  animal  or  animals  shall  be 
liable  in  an  action  of  trespass,  to  make  good  all  damages  to  the 
owner  or  occupier  of  the  inclosure,  for  the  first  offence,  single 
damages  only,  and  ever  afterwards,  double  the  damages  sus- 
tained." 

The  second  section  provides  that  the  condition  of  the  fence 
at  the  time  the  trespass  was  committed,  maybe  proven  upon  trial, 
and  also  for  summoning  three  householders  to  view  the  fence, 
whose  testimony  shall  be  good  evidence  touching  the  sufficiency 
thereof. 

Section  three  makes  the   person    injuring    animals    breaking 
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through,  for  want  of  such  a  sufficient  fence,    liable    for    such 
injury. 

Section  four  requires  notice  to  be  given  to  the  owners  of  ani- 
mals trespassing  (if  known),  and  if  they  refuse  to  secure  them, 
authorizes  the  person  trespassed  upon  to  secure  and  feed  them, 
for  which  they  are  to  receive  a  compensation  from  the  owner  ; 
and  section  five  repeals  the  first  and  second  sections  of  the  Act  to 
which  it  is  an  amendment. 

In  the  Revised  Statutes  of  1845,  the  three  foregoing  Acts,  and 
An  Act  providing  for  the  removal  of  fences  made  by  mistake  on 
the  lands  of  other  persons,  constitute  but  one  chapter,  the  fifteenth, 
sixteenth,  seventeenth  and  eighteenth  sections  of  which  are  the 
same  as  the  first  four  of  the  Act  of  1835,  and  the  balance  of  the 
chapter  is  made  up  of  the  other  three  Acts  above  referred  to, 
omitting  the  first  two  sections  of  the  Act  of  the  20th  of 
February,  1819,  which  had  been  repealed  by  the  Act  of  1835. 
It  is  insisted  on  the  part  of  the  defendant  in  error,  that  the 
foregoing  statutes  create  no  obligation  upon  the  owner  of  land  to 
inclose  it  with  a  fence,  if  he  would  protect  it  against  the  depre- 
dations of  cattle  or  hogs,  and  to  support  this  view  of  the  case, 
numerous  authorities  have  been  cited  to  show. 

First :  That  by  the  Common  Law,  one  need  not  inclose  his 
fields  with  a  fence,  and  that  inasmuch  as  the  Common  Law  has 
been  adopted  in  this  State,  ''so  far  as  the  same  is  applicable 
and  of  a  general  nature,"  that  therefore  this  rule  of  the  Common 
Law  prevails  in  Illinois  ;  and 

Secondly  :  That  similar  statutes  to  those  of  Illinois  have  uni- 
formly been  held  in  other  States  not  to  change  the  rule  of  the 
Common  Law. 

Admitting  that  at  the  Common  Law,  the  owner  of  a  close  was 
not  bound  to  fence  against  the  adjoining  close,  except  by  force  of 
prescription,  yet  in  adopting  the  Common  Law,  as  was  said  in  the 
case  of  Boyer  v.  Sweet,  3  Scam.  121,  it  must  be  understood  only 
in  cases  where  that  law  is  applicable  to  the  habits  and  condition 
of  our  society,  and  in  harmony  with  the  genius,  spirit  and  objects 
of  our  institutions."     See  also  Penny  v.  Little,  3  Scam.  301. (a) 

f'ia)  Van  Ness  V,  Packard,  2  Pet.  U.  S.  R,   144;  Whaton  v.  Donaldson,  8  Pet.  U.  S. 
E.  592. 
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However  well  adapted  the  rule  of  the  Common  Law  may  be  to  a 
densely  populated  country  like  England,  it  is  surely  but  ill  adapt- 
ed to  a  new  country  like  ours.  If  this  Common  Law  rule  pre- 
vails now,  it  must  have  prevailed  from  the  time  of  the  earliest 
settlements  in  the  State,  and  can  it  be  supposed  that  when  the 
early  settlers  of  this  country  located  upon  the  borders  of  our  ex- 
tensive prairies,  that  they  brought  with  them  and  adopted  as  appli- 
cable to  their  condition  a  rule  of  law,  requiring  each  one  to  fence 
up  his  cattle ;  that  they  designed  the  millions  of  fertile  acres 
stretched  out  before  them  to  go  ungrazed,  except  as  each  pur- 
chaser from  Government  was  able  to  inclose  his  part  with  a  fence  ? 
This  State  is  unlike  any  of  the  Eastern  States  in  their  early  settle- 
ment, because,  from  the  scarcity  of  timber,  it  must  be  many  years 
yet  before  our  extensive  prairies  can  be  fenced,  and  their  luxuri- 
ant growth  sufficient  for  thousands  of  cattle  must  be  sufferd  to  rot 
and  decay  where  it  grows,  unless  the  settlers  upon  their  borders 
are  permitted  to  turn  their  cattle  upon  them. 

Perhaps  there  is  no  principle  of  the  Common  Law  so  inappli- 
cable to  the  condition  of  our  country  and  people  as  the  one  Avhich 
is  sought  to  be  enforced  now  for  the  first  time  since  the  settle- 
ment of  the  State.  It  has  been  the  custom  in  Illinois  so  long, 
that  the  memory  of  man  runneth  not  to  the  contrary,  for  the 
owners  of  stock  to  suffer  them  to  run  at  large.  Settlers  have 
located  themselves  contiguous  to  prairies  for  the  very  purpose  of 
getting  the  benefit  of  the  range.  The  right  of  all  to  pasture  their 
cattle  upon  uninclosed  ground  is  universally  conceded.  No  man 
has  questioned  this  right,  although  hundreds  of  cases  must  have 
occurred  where  the  owners  of  cattle  have  escaped  the  payment  of 
damages  on  account  of  the  insufficiency  of  the  fences  through 
which  their  stock  have  broken,  and  never  till  now  has  the  Common 
Law  rule,  that  the  owner  of  cattle  is  bound  to  fence  them  up  been 
supposed  to  prevail  or  to  be  applicable  to  our  condition.  The 
universal  understanding  of  all  classes  of  the  community,  upon 
which  they  have  acted  by  inclosing  their  crops  and  letting  their 
cattle  run  at  large,  is  entitled  to  no  little  consideration  in  determ- 
ining what  the  law  is,  and  we  should  feel  inclined  to  hold,  indepen- 
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dent  of  any  statutes  upon  tlie  subject,  on  account  of  the  inapplica- 
bility of  the  Common  Law  rule  to  the  conditition  and  circumstances 
of  our  people,  that  it  does  not  and  never  has  prevailed  in  Illinois. 
But  it  is  unnecessary  to  assume  that  ground  in  this  case.  The 
legislation  upon  this  subject  from  the  time  when  we  were  a  part 
of  the  Indiana  Territory  down  to  the  last  law  contained  in  the 
Revised  Statutes,  clearly  shows  that  the  Legislature  never  suppos- 
ed that  this  rule  of  the  Common  Law  prevailed  in  Illinois,  or 
intended  that  it  should.  The  fii'st  and  second  sections  of  the 
Acts  of  1807  and  1819,  which  are  incorporated  into  the  Revised 
Laws  of  1833,  expressly  required  all  fields  kept  for  indosures 
to  be  ivell  inclosed  ivith  a  Jence^  and  subjected  the  owner  of 
cattle  breaking  through  such  fence  as  the  law  required  to  the 
payment  of  damages.  Now  although  those  two  sections  were 
repealed  by  the  Act  of  1835,  yet  the  same  provisions  were  sub- 
stantially re-enacted,  except  that  what  should  constitute  a  suffi- 
cient fence  was  left  to  be  determined  upon  the  trial  instead  of 
being  prescribed  by  law.  Why  these  provisions,  if  the  owner  of 
cattle  coming  upon  the  lands  of  another  was  liable  in  any  event, 
whether  the  latter  had  a  fence  or  not  ?  What  did  the  law  mean, 
by  requiring  all  fields  kept  for  inclosures  to  be  well  fenced  ?  It 
has  been  argued  that  these  provisions,  and  section  fifteen  of  chap- 
ter 51,  Revised  Statutes  were  declaratory  of  the  Common  Law. 
But  the  Common  Law  required  no  fences,  how  then  could  an  Act 
making  a  fence  requisite  be  declaratory  of  it  ?  Would  the  Legis- 
lature be  guilty  of  doing  so  absurd  a  thing,  as  to  solemnly  de- 
clare that  the  owner  of  cattle  breaking  into  an  inclosure,  the 
Jence  being  good  and  sufficient  should  be  liable  to  damages, 
provide  for  summoning  viewers  to  examine  the  fence ,  and  leave  its 
condition  to  be  proved  upon  trial,  when  he  would  be  liable  at  all 
events  even  though  there  was  no  fence  ?  There  are  numerous  other 
legislative  Acts  clearly  manifesting  the  unders  tan  cling  of  the 
Legislature,  that  cattle  were  permitted  to  run  at  large, 
and  that  the  owners  of  fields  were  bound  to  fence  against 
them.  The  eighteenth  chapter  of  the  Revised  Statutes  pro- 
hibits, under  a  penalty,  the  planting  of  castor    beans    without 
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securing  "  the  same  with  as  good  and  sufficient  a  fence  as  is  gen- 
erally put  up  and  used  for  the  protection  of  grain  crops  in  the 
neighborhood."  The  35th  chapter  subjects  di-overs  to  a  penalty 
who  drive  off  any  cattle,  hogs,  &c.  of  any  citizen,  either  from  his 
own  premises,  or  "  from  the  range  in  which  the  stock  of  any  such 
citizen  usually  run."  The  sixth  section  of  the  thirty-ninth  chap- 
ter prevents  the  taking  up  and  posting  "  any  head  of  neat  cattle, 
sheep,  hog  or  goat,  between  the  month  of  April  and  the  first  day 
of  November,  unless  the  same  may  be  found  in  the  lawful  fence 
or  inclosure  of  the  taker  up,  having  broken  in  the  same. 

The  third  section  of  the  forty-ninth  chapter  requires  the  person 
having  possession  of  the  horse  of  another  under  certain  cir- 
stances,  "  turn  the  same  out."  Would  the  law  direct  an  animal 
to  be  turned  out  where  it  had  no  right  to  run  ?  Why  all  these 
various  provisions  and  many  others  like  them,  if  animals  have  no 
right  to  run  at  large  ? 

It  is  manifest  that  the  Legislature  has  all  along  acted  upon  the 
presumption  that  horses,  cattle,  hogs,  &c.,  might  lawfully  be  at 
large  ;  the  people  have  always  so  understood  the  law,  and  if  there 
ever  was  a  case  where  contemporaneous  construction  and  acquies- 
cence could  be  properly  resorted  to  for  the  purpose  of  ascertain- 
ing the  law,  this  is  surely  that  case,  both  as  regards  the  right 
of  stock  to  to  run  at  large,  and  the  necessity  for  fencing  against 
them. 

•But  we  are  told  that  precisely  similar  statutes  have  been  enact- 
ed in  other  States,  upon  which  their  Courts  have  put  a  construc- 
tion which  is  obligatory  upon  this  Court.  An  examination, 
however,  of  the  legislation  in  other  States  referred  to,  does  not 
warrant  the  conclusion  assumed  by  counsel.  Some  of  the  statutes 
and  cases  construing  them  most  relied  upon,  of  which  Mas- 
sachusetts furnishes  the  strongest  case,  will  be  referred  to. 

By  the  third  section  of  the  Statute  of  Massachusetts  of 
1T88,  chapter  65,  it  was  enacted:  "That  any  person  injured 
in  his  tillage,  mowing  or  other  lands  under  improvement,  that 
are  inclosed  with  a  legal  and  sufficient  fence,  whether  such 
improved  land  be  in  common  or  general  field,  or  in  a  close 
by  itself,  by  swine,  sheep,  horses  or    neat    cattle,    may    have 
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and  maintain  an  action  of  trespass,"  &c.     In  the  case  of  Rust  v. 
Low,  6  Mass.  90,   the  Court  held  that  the  provisions  of  this  sec- 
tion were  merely  in  affirmance  of  the  Common  Law,  and  in  assign- 
ing the  reasons  for  so  holding,  the  Court  say :    "By  this  section 
a  man  injured  in  his  close  which  is  sufficiently  fenced,  by  sheep, 
swine,  horses  or  neat  cattle,    may   have   his    action    against   the 
owner.     *  *  -^ .  But  it  cannot  be  supposed  that  when  goats,  asses 
or  mules  trespass  upon  his  land,  which  is  sufficiently  fenced,  that 
all  remedy  is  taken  away  ;"    and  as  a  further  reason  for  their 
decision  the  Court  refer  to  a  subsequnt  section  of  the  same  Act, 
which  gave  the  party  his  remedy  in  certain  cases  where  his  fence 
was  insufficient.     These  reasons  cannot  apply  in  construing  the 
fifteenth  section  of  our  Act,  because  there  is  no  such  omission  as 
occurs  in  the  Massachusetts  statute,  nor  is  there  any  subsequent 
section  of  the  character  therein  referred  to. 

The  case  of  Rust  v.  Low  is  the  foundation  of  that  of  Little  v. 
Lathrop,  5  Greenl.  356,  and  several  other  cases  to  which  refer- 
ence has  been  made  ;  but  as  the  first  case  is  based  upon  a  statute 
different  from  ours,  and  cannot,  therefore,  be  regarded  as  an 
authority  in  the  construction  of  our  Act,  the  cases  founded  upon  it 
can  have  no  greater  weight.  It  is,  however,  insisted  on  the  part 
of  the  defendant  in  error,  that  the  fifteenth  and  three  subsequent 
sections  of  the  statute  have  reference  only  to  partition  fences,  and 
in  support  of  this  proposition,  reference  is  made  to  3  Harrison, 
368,  4  New  Hamp.  36,  5  Greenl.  356,  and  some  other  authori- 
ties, to  show  that  where  a  section  of  the  statutes  of  those  respec- 
tive States  had  declared  generally  what  should  constitute  a  lawful 
fence,  the  Courts  of  those  States  construing  the  whole  Act  together, 
had  limited  the  language  so  as  to  make  it  apply  to  partition  fences 
only. 

It  would  swell  this  Opinion  to  an  unreasonable  length,  were  the 

various  enactments  of  all  these  States  to  be  compared  with  ours, 

and  the  distinctions  between  them   pointed   out.      But  whatever 

may  be  the  construction  of  their  statutes  in  the  States  where  they 
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were  enacted,  there  can  be  little  doubt,  when  we  look  into  the 
legislation  of  our  own  State,  that  the  fifteenth  section  was  inten- 
ded to  apply  to  all  inclosures.  The  first  section  of  the  Act  of 
1819  most  clearly  applied  to  all  fences.  Its  language  is  general, 
and  we  have  seen  no  similar  provision  in  any  other  State.  The 
Act  of  1835,  now  constituting  four  sections  of  chapter  fifty-one 
of  the  Revised  Statutes,  had  no  connection  when  originally  passed, 
with  any  other  Acts,  either  in  reference  to  division  fences,  or  in- 
closures of  common  fields  ;  and  the  fact  that  in  the  revision  of 
the  laws  it  has  been  incorporated  into  the  same  chapter  with  other 
Acts  in  reference  to  fences,  cannot,  nor  was  it  ever  intended  that 
it  should  alter  its  meaning.  If  the  fifteenth  section  stood  in  an 
Act  by  itself,  would  any  one  think  of  restricting  its  language, 
which  is  general  and  applies  as  much  to  one  sort  of  fences  as 
another,  to  division  fences  ?  We  cannot  see  the  propriety  of 
restricting  the  general  language  of  the  fifteenth  section  to  one 
class  of  fences  more  than  another.  By  this  section  a  remedy  is 
given  to  a  party  whose  inclosure  is  broken  into,  ^Hhejence  being 
good  and  sufficients''^  and  it  necessarily  follows,  that  unless  the 
fence  be  good  and  sufficient  no  action  lies,  no  matter  whether  that 
fence  be  a  division  fence,  a  fence  against  the  highway,  or  against 
the  unentered  land  of  Government.  The  Legislature  has  not 
restricted  the  provisions  of  this  section  to  partition  fences,  and 
we  do  not  feel  at  liberty  or  inclined  to  do  so. 

The  cases  which  have  been  referred  to,  to  show  that  in  several  of 
the  States  cattle  cannot  lawfully  be  upon  the  highways,  and  that 
the  owner  of  land  is  not  bound  to  fence  against  cattle  not  lawfully 
upon  the  adjoining  close,  have  no  application  here,  for  two  reas- 
ons :  first,  because,  as  has  been  shown,  in  this  State  a  man  to 
be  entitled  to  maintain  an  action  for  the  trespass  of  cattle  upon 
his  close,  must  have  it  surrounded  by  a  good  and  sufficient  fence  ; 
secondly,  we  have  no  general  law  in  this  State  prohibiting  cattle 
from  running  upon  the  highAvays,  but,  on  the  contrary,  as  has 
been  shown,  cattle  in  this  State  are  permitted  to  go  at  large. 
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In  the  case  of  Studwell  v.  Rich,  14  Conn.  292,  the  Court,  after 
after  stating  the  English  law  which  requires  every  man  to  keep 
his  cattle  upon  his  own  lands,  say:  "  such  is  not  the  law  of  Con- 
necticut," and  they  quote  from  Swift,  who  says  :  "  The  owners 
of  land  are  obliged  to  inclose  them  with  a  lawful  fence,  or  they 
can  maintain  no  action  for  a  trespass  done  thereon  by  cattle." 
"This  law  (the  Court  continues),  naturally  grows  out  of  the 
situation  of  the  country  at  the  time  of  the  first  settlement  of  the 
State.  It  was  more  convenient  for  our  ancestors  to  inclose  their 
cultivated  fields  than  their  pastures.  The  cattle  were  suffered  to 
roam  over  the  uninclosed  land,  and  obtain  a  subsistence  wherever 
they  could." 

It  is  true  the  Court  in  Connecticut  base  their  decision  upon  the 
statutes  of  that  State,  but  it  is  equally  true,  that  there  was  no 
statute  directly  repealing  the  Common  Law  rule  upon  this  sub- 
ject. In  South  Carolina,  by  the  Common  Law  of  that  State,  a 
similar  doctrine  prevails  to  that  in  Connecticut.  Fripp  v.  Hasell, 
1  Strob.  173. 

An  objection  has  been  made  to  the  constitutionality  of  a  law 
by  which  one  man's  cattle  are  permitted  to  enter  upon  and  con- 
sume the  grass  growing  upon  the  land  of  another  without  com- 
pensation. We  can  see  no  force  in  this  objection.  The  Legisla- 
ture has  certainly  the  right  to  regulate  the  means  for  enjoying  pro- 
perty. It  can  hardly  be  insisted  that  if  a  man  will  not  make  use 
of  the  ordinary  means  to  preserve  his  property,  that  the  public  is 
bound  to  preserve  it  for  him,  or  else  pay  the  losses  which  his  own 
carelessness  may  have  occasioned. 

Since  the  decision  in  the  5th  of  Greenleaf,  the  law  has  been 
changed  in  Maine  so  that  the  owners  of  land  are  bound  to  fence 
against  cattle,  and  in  the  case  of  Gooch  v.  Stephenson,  13  Maine, 
(1  Shepley),  R.  371,  this  very  point  of  the  constitutionality  of 
the  law  was  raised  and  thus  disposed  of  by  the  Court :  "If  cattle 
lawfully  on  adjoining  lands,  stray  where  they  might  not  go,  they 
may  be  driven  off.     Or  the  owner  of  land  may  exclude  the  cattle 
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of  Others  by  sufficient  fences,  and  if  these  are  violated,  he 
may  seize  and  impound  cattle  doing  damage,  or  maintain  trespass 
against  their  owner.  *  •*  *  *  Lands  in  this  country  cannot  be 
profitably  cultivated,  if  at  all,  without  good  and  sufficient  fences. 
To  encourage  their  erection,  it  is  undoubtedly  competent  for  the 
Legislature  to  give  to  the  owners  of  land  thus  secm-ed,  additional 
remedies  and  immunities.  We  perceive  nothing  in  the  law  which 
violates  or  impairs  the  Constitution."  Being,  therefore,  of  opinion, 
that  the  rule  of  the  Common  Law  requiring  the  owner  of  cattle, 
hogs,  &c.,  to  keep  them  upon  his  own  ground  does  not  prevail  in 
Illinois,  and  that  the  tenant  of  land  in  this  State  is  bound  to  fence 
against  cattle,  it  follows  that  the  instruction  of  the  Circuit  Court 
was  erroneous,  and  its  judgment  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings. 

The  following  dissenting  Opinion  was  delivered  by 

Caton,  J.  Differing,  as  I  do,  from  the  opinion  of  the  majori- 
ty of  the  Court,  propriety  and  justibe  to  myself,  as  one  of  its 
members,  require  that  I  should  assign  the  reasons  which  have 
forced  me  to  the  opinion  which  I  entertain.  If  the  influence  of 
this  decision  might  not  be  felt  beyond  the  case,  or  even  this  ques- 
tion, I  might  let  it  pass  in  silence  ;  but  the  rules  of  construction 
which  are  adopted,  not  only  in  construing  our  statute  by  which  the 
Common  Law  of  England  is  adopted  here,  but  the  statutes 
relating  to  this  particular  subject,  are  such  that  I  can  give 
them  no  sanction  by  my  silence,  for  I  think  if  they  become 
the  settled  doctrine  of  the  Court,  they  will  lead  to  alarming  con- 
sequences. It  is  admitted  on  all  hands,  that  by  the  Common  Law 
of  England,  every  man  was  bound  to  keep  his  beasts  within 
his  own  close,  under  the  penalty  of  answering  in  damages  for 
all  injuries  arising  from  their  being  abroad,  and  that  the  owner 
of  land  was  not  bound  to  protect  his  premises  from  the  intrusion 
of  a  stranger  or  his  animals.  By  the  first  section  of  the  sixty-first 
chapter  of  the  Revised  Statutes,  it  is  provided  that,  "  the  Common 
Law  of  England,  so  far  as  the  same  is  applicable,  and  of  a  general 
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nature,  and  all  statutes  and  acts  of  the  British  Parliament  made  in 
aid  of,  and  to  supply  the  defects  of  the  Common  Law,  prior  to  the 
fourth  year   of   James  the   First,"  (excepting  three    specified 
statutes,)  "and  which  are  of  a  general  nature    and  not  local 
to  that  Kingdom,  shall  be  the  rule  of   decision,  and   shall  be 
considered   as    of    full    force,    until    repealed    by    legislative 
authority."       Let    us     first    inquire     whether    this     admitted 
principle   of   the   Common  Law  was  adopted  by  this  statute, 
for  this  is  questioned  by  those  who   disagree  with  me.     That 
it  is  "of  a  general  nature,"  is  too  clear  to  require  argument, 
and  its  exclusion,  if  sustained  at  all,  must  be  upon  the  ground 
that  is   not    applicable.     What    did    the    legislature   mean  by 
the  use  of  the  word  "applicable"?      Applicable  to  the  nature 
of  our  political  institutions,  and  to  the  genius  of  our  republican 
fonns    of    government,    and    to    our    Constitution,    or   to    our 
domestic    habits,    our    wants,    and    our   necessities?     I   think 
I  must  ever  be  of  opinion,    that   nothing    but   the  former  was 
meant,  and  that  to  adopt  the  latter  is  a  clear  usurpation  of  legis- 
lative power  by  the  Courts.     If  we  adopt  the  former,  but  little 
difficulty  will  ever  be  experienced  in  applying  the  rule,  and  the 
question  propounded  will  always  be   of  a  legal  character,  for 
legal  rules  will  always  determine  whether  any  given  portion  of 
the  Common  Law  is  consistent  with,  or  hostile  to,  the  genius  of  a 
republic  or  the  principles  of  our  Constitution.     By  this  principle 
the  rule  by  which  any  portion  of   the  Common  Law  is  excluded, 
or  adopted,  will  apply  with  equal  force  all  over  the  Staie.     If  we 
adopt  the  latter,  then  we  are  driven  to  examine,  not  a   question 
of  law  and  principle,  but  of   convenience   and   policy.      By  this 
latter  rule,  we  might  have  to  hold  a  principle  of  the  Common  Law 
in  force  in  some  portions  of  the  State  and  not  in  others  ;  for  in 
some  places  it  might  be  well  adapted  to  the  genius,  and  customs, 
the  wants  and  expectations  of  the  people,  while  it  wpuld  be  the 
very  reverse  in  others.     We  should  have  to  investigate,  and  de- 
cide upon  facts,  without  any  legal  mode  of  trying  them,  and  not 
law.     If  we  say  that  we  will  not  enforce  a  principle  of  the  Com- 
mon Law,  because,  in  our  judgment,   a  different  rule  would   be 
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better  for  the  general  good,  or  more  just  in  principle,  and  more 
conformable  to  the  habits  and  ways  of  the  people,  then  it  seems 
to  me  that  we  are  legislating,  and  I  know  not  where  we  should 
stop  in  this  course  of  judicial  legislation.  If  the  Courts  may  say 
that  this  rule,  or  that,  of  the  Common  Law,  is  not  law,  because 
a  different  rule  would  be  more  just,  or  would  suit  the  people  better, 
then  they  must  assume  that  their  judgments  are  infallible,  and 
there  is  no  longer  any  occasion  for  a  Legislature  to  alter  the 
Common  Law,  for  the  Courts  will  happily  make  all  needful  alter- 
ations. The  very  statement  of  such  a  proposition,  in  plain 
terms,  is  too  startling  to  find  an  advocate,  and  too  danger- 
ous to  admit  of  defence,  and  yet,  it  seems  to  me,  that  we  are 
rapidly  verging  to  that  alarming  position,  if  we  are  not  ah-eady 
there. 

For  the  purpose  of  proving  that  this  principle  of  the  Com- 
mon Law  is  but  illy  adapted  to  a  country  like  ours,  and  hence 
not  applicable,  several  assumptions  are  made,  some  of  which 
are  mere  matters  of  opinion,  about  which  men  may  well  differ, 
while  others  originate  in  a  misapprehension  of  facts.  Whether  it 
would  be  better  for  each  one  to  take  care  of  his  own  stock, 
and  allow  these  "  extended  prairies"  capable  of  producing  grain, 
sufficient  to  feed  a  nation,  to  be  reduced  to  a  state  of  cultivation, 
without  the  onerous  expense  and  great  delay  of  fencing  them, 
where  timber  is  scarce,  would  be  but  matter  of  opinion,  which 
the  people's  representatives  are  much  more  capable  of  forming 
than  we  are.  I  think  it  quite  as  probable  that  the  settlers  locat- 
ed on  the  borders  of  the  prairies,  that  they  might  cultivate  farms, 
without  the  expense  and  delay  of  clearing  off  a  heavy  growth  of 
timber,  as  that  their  moving  object  was  to  obtain  a  range  for  their 
cattle.  Notwithstanding  the  privilege  which  it  is  said  they  have 
always  enjoyed,  not  one  part  in  a  thousand  of  this  luxuriant 
growth  of  grass,  but  has  rotted  and  decayed  where  it  grew,  or 
more  generally  been  consumed  by  fire.  So  it  will  ever  be,  for 
the  want  of  thousands  of  cattle  to  crop  it,  until  brought  into 
cultivation  by  the  husbandman's  plow.  One  acre  in  tillage  is  of 
more  value  than  many  acres   of  wild    grass,  which  would  seem 
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to  sho-w,  that  as  a  question  of  political  economy,  it  "were 
better  to  allow  the  land  to  be  cultivated  without  the  expense  of 
inclosing  it,  to  keep  off  strangers'  animals,  than  to  impose  so 
onerous  a  tax  upon  the  tillage  of  the  soil,  for  the  sake  of  the 
small  value  of  grass  consumed  by  cattle.  Again,  it  is  said  by 
intelligent  men,  to  be  capable  of  demonstration,  that  one-fourth 
the  expense  required  to  inclose  the  cultivated  lands,  and  meadows 
in  the  State,  would  suflfice  to  make  pastures  for  all  our  stock. 
If  so,  it  would  show  that  this  principle  of  the  Common  Law 
is  not  so  inapplicable  to  the  condition  of  our  country  and 
people.  At  least,  so  long  as  the  Court  might  be  mistaken  in 
its  notions  of  convenience,  it  demonstrates  the  propriety  of 
leaving  that  question  to  the  Legislature,  where  it  properly  be- 
longs. 

This  principle  of  the  Common  Law  is  most  unquestionably 
the  law  of  natural  justice,  whence  it  originated,  for  it  secures 
to  each  one  the  quiet  enjoyment  of  his  own,  without  intrusion 
or  molestation  from  another.  There  is  another  principle  of 
the  Common  Law  which,  in  fact,  expresses  this  in  more  gen- 
eral terms,  and  it  is  this  :  You  shall  so  use  your  own  as  not 
to  injure  another.  Is  this  maxim  to  be  repudiated  because  it 
is  not  applicable  to  the  genius  of  our  people,  and  their  customs 
and  their  habits  ?  The  decision  of  this  case  would  seem  to  say 
so.  It  is  not  for  the  benefit  of  the  tiller  of  the  soil  that  the  fence 
is  made,  for  his  crops  will  grow  as  well  without  it ;  but  it  is  for 
the  benefit  of  the  owner  of  the  animals,  that  he  may  be  relieved 
from  restraining  their  natural  propensities.  I  have  no  more  nat- 
ural right  to  compel  my  neighbor  to  protect  his  crops  against  my 
swine,  than  I  have  his  orchard  against  my  children  or  myself. 
It  cannot  be  successfully  denied  that  this  alteration  of  the  Com- 
mon Law,  is  imposing  a  burthen  upon  one  for  the  benefit  of  another, 
which  should  never  be  done,  at  least  without  his  consent,  by  him- 
self or  his  representative.  Again,  it  is  assumed,  that  it  has  ever 
been  the  custom  in  this  State,  for  the  settlers  to  allow  their  stock 
to  run  at  large.  If  this  were  so,  it  would  not  change  the  Common 
Law,  for  that  can  only  be  done  by  legislative  authority.      But 
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the  proposition  is  by  no  means  universally  true,  in  point  of  fact. 
It  is  within  my  personal  knowledge,  that  in  many  portions  of  the 
State,  and  I  think  it  is  almost  universally  so  in  the  prairie  set- 
tlements, it  has  never  been  the  custom  to  allow  swine  and  sheep 
to  go  at  large,  or  to  fence  against  them,  and  now,  under  this 
decision,  all  their  crops  may  be  destroyed  with  impunity.  Again, 
it  is  said  that  "  no  man  has  ever  questioned  this  right  to  let  stock 
run  at  large ;"  and  that  "  never  till  now,  has  the  Common  Law 
rule  been  supposed  to  prevail,  or  to  be  applicable  to  our  condi- 
tion." Here,  again,  the  assumption  is  not  supported  by  the  facts. 
I  have  been  for  about  sixteen  years  constantly  engaged  in  the 
Courts  in  this  State,  and  this  is  the  first  decision  that  I  have  ever 
known  on  this  subject,  where  the  Common  Law  rule  has  not  been 
held  to  apply,  although  the  question  has  often  arisen,  and  been 
as  often  decided,  and  so  universal  has  been  the  acquiescence  of 
the  Bar  and  the  people,  that  this  is  the  first  case  where  the  ques- 
tion has  been  brought  up  for  review.  I  might  at  least  with  equal 
propriety  say  of  such  acquiescence,  that  it  "is  entitled  to  no  little 
consideration  in  determining  what  the  law  is."  It  more  properly, 
however,  serves  to  show  how  unsafe  it  is  for  us  to  depart  from 
the  well  settled  rules  of  the  Common  Law,  upon  our  own  notions 
of  its  propriety,  or  convenience,  or  applicability,  or  upon  what  we 
believe  to  be  the  understanding  of  the  community.  Our  powers 
and  duties  are  not  representative,  nor  is  a  position  to  be  held  to 
be  law,  because  the  people  have  generally  understood  or  wished 
it  to  be  so,  but  the  Court  must  still  look  to  other  lights  to  find 
out  what  the  law  really  is.  When  the  principle  becomes  estab- 
lished, that  the  Courts  shall  construe  the  law  as  the  people 
understand  it,  then  will  a  Cleon  be  justified  in  taking  an 
appeal  from  the  decision  of  a  Judge  upon  the  bench,  to  the 
multitude  in  the  Court  House  yard.  Then  may  the  lives  and 
property  of  the  citizens  be  subject  to  the  fitful  passions  of  our 
enfrenzied  populace.  It  will  ever  be  the  glory  of  the  Judiciary 
to  stand  boldly  up,  and  with  a  manly  energy  and  firmness, 
fearlessly  proclaim  the  law  as  it  is,  in  defiance  of  popular 
prejudice  or  public  clamor.     I    entertain    no    fears    that    any 
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portion  of  the  Judiciary  will  ever  waver  in  its  duty,  in  obedi- 
ence to  a  sudden  outburst  of  popular  excitement ;  but  tlie  danger, 
if  any,  is  that  the  influence  of  a  general  public  opinion,  long 
entertained,  may  induce  the  Courts  to  distort  the  law  so  as  to 
conform  to  such  opinion,  rather  than  incur  the  public  criticism, 
which  might  be  induced  by  a  decision  which  would  disappoint 
public  expectation.  The  latter,  I  think,  is  fraught  with  more 
permanent  danger  than  the  former,  for  the  first  would  be  soon 
corrected  by  the  re-action  of  a  temporary  excitement,  when  those 
who  had  intimidated  the  Judge,  would  condemn  him  for  having 
yielded  to  their  influence ;  but  no  such  consequence  would  be 
likely  to  follow  the  latter  case,  while  the  wound  which  principle 
would  receive,  might  never  be  healed.  While  following  the  seductive 
lure  of  a  general  public  opinion,  the  Courts  would  become  famil- 
iarized with  a  departure  from  the  stern  and  inflexible  rules  of 
the  law,  and  as  each  decision  becomes  a  precedent,  authority 
would  soon  be  formed  for  overturning  the  law,  for  the  sake  of 
public  convenience,  or  to  gratify  public  prejudice  ;  and  who  can 
tell  where  such  a  course,  at  first,  perhaps,  convenient,  and  but 
for  the  precedent,  advantageous — would  end?  Who  does  not 
see,  if  we  start  out  with  the  principle  of  making  our  decisions 
conform  to  public  opinion,  and  for  a  justification,  say  that  the 
genius  of  our  people,  and  their  customs  and  habits  demand  it, 
we  shall  soon  end  in  making  our  notions  of  their  wants  and 
interests,  rather  than  the  Common  Law,  or  the  express  statute, 
the  rule  of  determination,  and  as  at  no  time  will  the  public 
opinion  alone  be  the  alleged  ground  of  decision,  that  too  may 
soon  be  disregarded,  and  we  shall  be  left  to  our  own  arbitrary 
notions  of  what  is  best  adapted  to  the  public  good.  TJiat  would 
be  an  usurped,  and  a  despotic  power. 

But  ours  is  not  the  only  State  where  the  Common  Law 
seems  to  be  undergoing  radical  changes  in  some  of  its  fun- 
damental principles,  not  by  legislative  authority,  but  by  the 
will  of  the  Courts.  Nay,  we  find  ourselves  quite  outstrip- 
ped  in    this   work     of    improvement,     by   some    of   our   more 
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enterprising  or  more  venturesome  neighbors.  But  lately  we 
were  informed  that  it  had  been  discovered  in  one  State,  that 
a  testator  could  not  impose  as  a  condition  to  a  devise  to  his 
widow,  that  it  should  be  void  upon  a  second  marriage,  and 
that  the  Common  Law  on  that  subject  is  all  wrong,  and  should 
be  altered,  and  so  the  Court  alters  it  and  holds  the  condition 
void.  Again,  we  learn  that  in  another  case,  has  been  made 
a  great  improvement  upon  the  Common  Law  by  holding  that 
an  attorney  in  a  cause  is  an  incompetent  witness,  although  a 
few  years  ago  hardly  any  enlightened  Court  would  have  allowed 
counsel  to  argue  either  proposition.  That  a  condition  to  a 
grant  or  devise  prohibiting  marriage  is  void,  as  a  general  rule, 
may  not  be  denied  ;  but  the  cases  are  as  uniform  that  by  the 
Common  Law  (though  not  by  the  Civil  Law),  a  devise  to  a 
testator's  widow  is  an  exception  to  the  general  rule;  (see  1 
Story's  Eq.  Jur.,  §  285,  and  cases  cited  in  note  4)  ;  yet  all  the 
cases  establishing  this  exception  are  quite  overlooked  by  that 
Court  in  its  glowing  admiration  of  the  general  rule.  If  start- 
ling at  first,  these  innovations  upon  the  Common  Law  will 
soon  cease  to  surprise  us.  Although  both  may  be  real  im- 
provements (and  I  have  no  doubt  but  that  the  exclusion  of  an 
attorney  in  the  cause  as  a  witness  would  be),  I  think  it  would 
be  much  safer  and  better  that  they  should  be  made  in  a  consti- 
tutional way  by  the  Legislature. 

I  will  allude  to  one  or  two  cases  for  the  purpose  of  seeing 
what  progress  we  are  making  in  this  work  of  improve- 
ment. In  the  case  of  Boyer  v.  Sweet,  3  Scam.  120,  the  Court 
professedly  decide  against  the  principles  of  the  Common  Law, 
upon  the  ground  that  the  new  rule  adopted  will  be  more 
convenient  and  just  under  our  business  habits,  and  the  alleged 
pliability  of  the  Common  Law  is  asserted  .for  its  overthrow. 
Now  I  complain  more  of  the  principle  avowed  than  of  the  decision 
itself,  for  authorities  may  be  found  sustaining  that  decis- 
ion upon  Common  Law  principles.  Is  the  Common  Law 
only  clay  in  the  hands  of  the  Courts,  to  be  moulded  and 
shaped  by  them  to    suit  their  wills?       In   the   case    of   Penny 
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V.  Little,  3  Scam.  301,  the  doctrine  avowed  in  the  for- 
mer case  is  practically  carried  out.  The  question  there 
involved  the  right  of  a  landlord  to  distrain  for  rent  where  no 
such  right  was  reserved  in  the  lease.  It  is  admitted  that  by  the 
Common  Law  he  had  no  such  right,  and  that  we  have  no  statute 
conferring  the  right.  In  England  there  is  a  late  statute  giving  the 
authority.  And  here  without  any  such  statute,  and  against  the 
Common  Law,  it  was  held  that  the  landlord  possesses  this  despotic 
power  over  his  tenant.  If  this  is  more  conformable  to  the  genius 
of  a  republic  or  our  people,  it  remains  to  be  shown.  But  the 
people  had  so  understood  the  law,  for  they  had  submitted  to  its 
practice  for  twenty  years.  This  Territory  once  belonged  to  Vir- 
ginia, and  although  it  is  not  shown  that  her  laws  authorized 
such  distress,  the  Court  says  :  "  The  legislation  of  the  Territory 
and  our  State  was  adopted  in  reference  to  the  law  as  it  then  ex- 
isted in  the  country.  Upon  this  principle  and  none  other,  can 
we  account  for  the  numerous  cases  in  which  the  Common  Law 
has  been  changed  by  statute  in  England  since  the  fourth  of  James 
I.,  and  those  changes  adopted  by  the  Courts  in  this  country  with- 
out having  been  first  re-enacted  by  our  legislatures."  How  is  it 
that  the  Courts  in  this  country  possess  so  much  more  power  to  change 
the  law  than  in  Great  Britain  ?  There,  this  very  change  could 
only  be  effected  by  an  Act  of  Parliament ;  here,  it  is  done  by  the 
Court  alone,  not  only  without  legislative  sanction,  but  in  defiance 
of  the  positive  mandate  of  our  statute  adopting  the  Common 
Law,  and  the  principle  clearly  and  deliberately  proclaimed  that 
they  had  the  right  to  do  so.  This  power  is  not  given  by  the 
Constitution  or  laws,  but  is  usurped  by  the  Court,  probably  in 
deference  to  a  public  opinion  of  twenty  years'  standing.  But  this 
supposed  public  opinion  has  not  the  merit  of  having  originated 
in  a  sense  of  justice,  for  the  landlord  has  no  more  abstract  right 
to  distrain  for  his  rent,  than  the  merchant  for  hiS'  goods.  By 
what  rule  of  right  or  reason  should  the  landlord  and  none  others 
be  allowed  to  seize  and  sell  his  debtor's  goods  without  a  judg- 
ment and  without  a  trial  ?  Is  that  in  harmony  with  the  equality 
or  genius  of  a  republic  ?     But   a  mistaken   notion  of  the  law 
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by  the  public  cannot  make  the  law,  and  yet,  bad  this  public 
opinion  for  these  twenty  years  been  the  other  way,  I  am  inclined 
to  think  the  decision  would  have  been  the  other  way  too.  There 
is  a  place  where  public  opinion  may  be  legitimately  exercised 
and  properly  represented,  and  to  the  Legislature  alone  should 
we  look  for  changes  in  the  law.  If  we  are  careful  to  keep 
within  our  own  constitutional  sphere,  I  think  we  shall  do  the 
best.  Of  all  others,  we  should  be  the  last  to  transcend  our  pow- 
ers. 

By  the  construction  given  to  the  word  applicable,  we  assume 
the  right  to  disregard  any  other  provision  of  the  Common  Law, 
which  in  our  judgment  would  be  inconvenient,  and  no  one  can 
safely  advise  his  client  relying  upon  the  Common  Law.  After 
this  assumption  no  step  remains  to  be  taken  to  unite  in  our  own 
hands  the  powers  delegated  by  the  Constitution  to  two  separate 
departments  of  the  government.  Should  the  Legislature  as  man- 
ifestly assume  judicial  powers,  I  think  we  should  not  hesitate  to 
declare  the  Act  unconstitutional.  And  yet  this  principle  which 
is  so  broadly  claimed  in  the  case  of  Penny  v.  Little,  is  now  again 
asserted  in  unqualified  terms,  and  those  cases  both  referred  to 
with  approbation.  This  has  led  me  to  somewhat  extended  exam- 
ination of  this  doctrine,  which,  it  seems  to  me,  is  fraught  with 
so  much  danger,  and  to  which  I  cannot  consistently  subscribe. 
And  I  hope  the  fact  that  this  case  is  at  last  decided  professedly 
on  other  grounds,  will  prevent  it  from  being  used  as  authority 
for  the  extension  of  this  principle.  With  how  much  more  pro- 
priety might  the  Court  have  held  that  the  Common  Law,  as  ap- 
plied to  navigable  rivers  in  England  was  not  applicable  here.  If 
physical  causes  could  justify  us  in  holding  any  portion  of  the 
Common  Law  inapplicable,  we  might  with  truth  have  said,  that  a 
rule  founded  upon  and  applied  to  the  diminutive  streams  of 
Great  Britain,  where  its  theory  is  generally  supported  by  a  coin- 
cidence of  facts,  was  not  applicable  to  the  great  rivers  of  this 
continent,  which  are,  in  fact,  navigable  for  thousands  of  miles 
above  tide-water,  and  yet  this  Court,  with  a  manly  firmness 
which  has  challenged  the  admiration  of  some  of  the  ablest  jurists 
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of  Other  States,  asserted  and  administered  the  Common  Law 
as  it  found  it,  without  attempting  to  fritter  it  away  because  it 
was  not  applicable.  See  Middleton  v.  Pritchard,  3  Scam.  510, 
and  note  of  Chancellor  Kent  on  that  case,  3  Kent's  Com.  (6  ed. ) 
432. 

But  this  is  not  the  first  time  the  inapplicability  of  this 
portion  of  the  Common  Law  has  been  urged.  In  most 
of  the  cases  to  which  reference  will  hereafter  be  made  was  the 
same  argument  used,  and  particularly  in  the  cases  in  5 
Greenl.  356,  and  6  Mass.  90,  was  it  contended  by  eminent 
counsel,  that  this  principle  of  the  Common  Law  should  not 
be  enforced  because  it  is  not  adapted  to  a  new  country. 
But  the  argument  was  repudiated  by  the  Courts,  and  a  very 
strict  and  limited  construction  given  to  their  statutes  in  order 
to  uphold  the  Common  Law,  which  could  only  be  repealed 
by  the  clearly  expressed  will  of  the  Legislature  in  a  posi- 
tive enactment  for  that  purpose.  Those  Courts  were  content 
to  administer  the  law  as  they  found  it,  leaving  it  to  the  Legis- 
lature to  make  the  change,  if  desired  by  the  people.  How  dif- 
ferent here! 

Having  assigned  the  reasons  for  my  opinion,  that  this  portion 
of  the  Common  Law  was  adopted  with  the  rest  by  our  statute, 
and  that  it  cannot  be  disregarded  by  the  Court  till  changed  by 
legislative  authority,  I  shall  proceed  to  examine  whether  it  has 
been  so  changed. 

All  the  statutes  which  we  now  have,  or  have  had  since  January, 
1835,  are  embraced  in  the  fifty-first  chapter.  Revised  Statutes. 
But  as  several  of  the  provisions  of  that  chapter  were  originally 
passed  in  several  different  acts,  and  as  I  concur  in  the  opinion 
that  we  are  to  construe  them  precisely  as  if  they  were  now  only 
to  be  found  in  the  original  Acts  as  they  were  passed,  it  becomes 
necessary  first  to  examine  their  history.  In  1819, '  an  Act  was 
passed,  the  first  section  of  which  provided  "  That  all  fields  and 
grounds  kept  for  inclosures  shall  be  well  inclosed  with  a  fence 
composed  of,"  &c.,  and  then  prescribed  very  minutely  the  character 
of  the  fence.     The .  second  section  was  the  same  as  the  fifteenth 
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section,  fifty-first  chapter,  Revised  Statutes,  expect  that  the 
words  "  the  fence  being  of  the  aforesaid  height  and  strength" 
were  used  instead  of  "the  fence  being  good  and  sufficient," 
as  it  is  now.  The  third  and  last  section  of  that  Act  prescribes 
the  rule  on  the  subject  of  division  fences  and  was  the  same  as 
sections  eleven,  twelve,  thirteen  and  fourteen  of  chapter  fifty-one, 
Revised  Statutes.  Thus  the  law  continued  till  the  Act  of  1835 
was  passed.  By  that  Act, — which  by  its  title  professed  to  be  an 
amendment  of  the  former  law, — the  first  and  second  sections  of 
the  Act  of  1819  were  repealed,  the  second  section  re-enacted 
with  the  alteration  above  specified,  and  three  new  sections  were 
added,  which  now  compose  sections  sixteen,  seventeen  and  eigh- 
teen of  chapter  fifty-one,  Revised  Statutes.  We  learn  from  this, 
that  by  the  rule  of  construction  before  laid  down,  and  in 
which  we  all  agree,  that  sections  eleven  to  eighteen  inclusive 
must  all  be  construed  together ;  for  sections  eleven  to  fif- 
teen inclusive  were  originally  passed  together,  and  composed 
the  whole  of  the  Act  of  1819,  except  the  first  section,  which 
was  repealed  by  the  Act  of  1835,  and,  as  I  shall  presently  show, 
has  never  been  re-enacted.  It  will  not  be  denied  that  an  amend- 
atory Act,  must  be  construed  in  connection  with  what  is  left  un- 
repealed of  the  original  Act.  By  these  rules  section  fifteen, 
chapter  fifty-one,  Revised  Statutes,  has  a  double  claim  to  be  con- 
strued in  connection  with  the  four  sections  which  now  precede  it ; 
Jit'st,  as  having  originally  composed  a  part  of  the  same  Act  with 
them,  and  second^  as  being  re-enacted  by  and  composing  a  part 
of  the  Act  of  1835,  which  was  an  amendment  to  that  Act.  And 
the  three  sections  which  now  follow  it  should  be  construed  with  it, 
and  the  four  preceding  sections,  because  they  were  originally 
enacted  in  a  law  which  was  an  amendment  to  an  Act  of  which 
they  formed  the  whole,  except  the  first  section  which  was  re- 
pealed. 

Having  thus  settled  the  rules  by,  or  rather  the  connection 
in  which  these  statutes  should  be  construed,  I  will  proceed 
to  examine  these  sections  from  eleven  to  eighteen  inclusive, 
for  the  first  ten  sections  relate  to  common    fields    alone,    and 
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the  last  two  to  fences  made  by  mistake,  and  it  is  not  pre- 
tended that  they  have  any  thing  to  do  with  the  question. 
I  will  first  show  that  no  part  of  the  first  section  of  the  Act  of 
1819,  which  was  repealed  by  the  Act  of  1835,  has  ever  been  re- 
enacted,  for  it  is  the  peculiar  phraseology  and  strong  expressions 
used  in  the  first  two  lines  of  that  section,  upon  which  reliance  is 
placed  and  the  argument  is  based,  showing  that  this  provision  of 
the  Common  Law  is  repealed.  Indeed,  it  is  expressly  stated  that 
sections  one  and  two  of  the  Act  of  1819  "  were  substantially 
re-enacted,  except,  that  what  should  constitute  a  sufficient 
fence  was  left  to  be  determined  upon  the  trial,  instead  of  being 
prescribed  by  law,"  and  it  is  inquired,  "  why  these  provisions,  if 
the  owner  of  cattle,  coming  upon  the  lands  of  another,  was  liable 
in  any  event,  whether  the  latter  had  a  fence  or  not  ?  What  did 
the  law  mean  by  requiring  all  fields  kept  for  inclosures  to  be  well 
fenced  ?  There  might  have  been  force  in  these  interrogatories , 
were  that  first  section  now  in  force,  but  unfortunately  for  the 
argument  which  they  contain,  it  is  an  entire  misapprehension  that 
any  part  of  that  section  has  ever  been  re-enacted.  Nothing  of 
these  peculiar  expressions,  nor  any  one  sentence  or  part  of  sen- 
tence of  that  fii'st  section,  nor  any  idea,  or  principle  or  provision 
which  it  contained  is  to  be  found  in  the  law  of  1835,  nor  in  any 
law  since,  nor  in  any  other  law  upon  our  statute  books.  This,  I 
think,  is  capable  of  demonstration.  It  is  not  in  sections  eleven 
to  fourteen  inclusive,  for  they  relate  entirely  to  division 
fences,  and  are  a  copy  of  the  third  section  of  the  Act  of  1819, 
of  which  the  section  in  question  was  the  first.  It  is  not  in  the 
fifteenth  section,  for  that  is  devoted  entirely  to  the  re-enactment 
of  the  second  section  of  the  same  Act  of  1819,  and  is  almost  a 
literal  transcript  of  it,  except  the  words  "  a  good  and  sufficient 
fence"  are  used  instead  of  "the  fence  being  of  the  aforesaid 
height  and  strength  ;"  and  this  change  became  necessary  in  con- 
sequence of  the  repeal  of  the  first  section,  which  contained  a 
minute  description  of  the  fence,  to  which  the  word  "aforesaid" 
referred.  But  as  this  is  the  section  probably  relied  upon,  I  will 
quote  it  at  length.     "If  any  horse,  mare,  gelding,  colt,  mule  or 
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ass,  sheep,  lamb,  goat,  kid,  bull,  cow,  heifer,  steer  or  calf,  or 
any  hog,  shoat  or  pig,  shall  break  into  any  person's  inclosure, 
the  fence  being  good  and  sufficient,  the  owner  of  such  animals  shall 
be  liable  in  an  action  of  trespass,  to  make  good  all  damages  to  the 
owner  or  occupier  of  such  inclosure,  for  the  first  offence  single 
damages  only,  and  ever  afterwards  double  the  damages  sustain- 
ed." Where  do  we  find  in  this,  any  thing  like  a  re-enactment  of 
any  portion  of  that  first  section  ?  I  cannot  read  here  those  potent 
words,  "that  all  fields  and  grounds  kept  for  inclosures  shall  be 
well  inclosed  with  a  fence" — and  yet  there  is  nothing  else  in  that 
first  section  except  a  description  of  the  fence.  It  ought  not  to 
be  contended,  that  the  Legislature  intended  to  re-enact  both  sec- 
tions repealed,  when  they  have  only  copied  the  words  of  one, 
when  there  is  not  the  least  similarity  between  the  two,  each  one 
performing  an  entirely  different  office ;  and  yet  this  is  manifestly 
the  section  relied  upon  ;  at  least  there  is  none  other  that  comes  so 
near  it,  if  it  is  possible  for  the  others  to  be  more  foreign  than 
this.  Whether  this  section  of  itself  changes  the  Common  Law 
rule,  I  will  examine  presently.  I  am  now  endeavoring  to  show 
that  the  first  section,  upon  the  peculiar  words  of  which  so 
much  reliance  is  placed,  has  not  been  re-enacted. 

The  next  section,  which  is  the  sixteenth,  authorizes  the  in- 
jured party  to  complain  to  a  justice  of  the  peace,  who  shall 
summon  three  householders  to  view  the  fence,  and  their  testi- 
mony shall  be  good  evidence  touching  the  sufficiency  of  the 
fence.  The  seventeenth  section  provides,  that  if  any  person 
injured  for  want  of  a  sufficient  fence  shall  hurt  any  of  the 
aforesaid  animals,  he  shall  pay  the  damages.  And  section 
eighteen  provides,  that  the  owners  of  animals  trespassing  shall 
be  notified,  and  if  they  refuse  to  secure  them,  the  injured  party 
may  do  so,  and  recover  compensation  for  their  feed.  This 
composed  all  there  was  of  the  Act  of  '35,  and  all  there  is  upon 
our  statute  book  which  can,  by  possibility,  touch  this  question. 
It  seems  to  me  it  would  be  extravagant  in  any  one  to  con- 
tend, that  there  is  any  thing  in  either  of  these  three  sections, 
which  either  directly  or  constructively  re-enacts  any  portion  of 
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that  first  section.  Indeed,  they  do  not  admit  of  argument 
either  way,  for  the  statement  of  their  contents  demonstrates  the 
negative. 

If  I  have  succeeded  in  showing  that  the  first  section  of  the  Act 
of  '19,  has  never  been  re-enacted,  then  all  the  argument  fails 
which  rests  upon  that  section,  and  that  there  has  been  a  misap- 
prehension on  that  subject,  it  seems  to  me  there  can  be  no  doubt. 
This,  I  believe,  will  be  made  still  more  apparent  by  what  will 
be  said,  in  giving  my  construction  of  those  sections,  which  I  shall 
now  proceed  to  do. 

Section   fifteen,   chapter  fifty-one,   of   the  Revised  Statutes, 
which  was  the  first  section  of  the  Act  of  '35,    where   it  was  re- 
enacted  from  the  Act  of  '19,  has  been  already  quoted  at  length, 
and  provides  that  if  any  horse,  &c.,  shall  break  into  any  inclosure, 
the  fence  being  good  and  sufficient,  the  owner  shall  be  liable  to 
an  action  of  trespass  "  for  the  first  offence,  single  damages  only, 
and  ever  afterwards,  double  the  damages  sustained."      Indepen- 
dent of  any  decisions  which  have  been  made  in  other  States  upon 
statutes  on  this  subject,  I  do  not  think,  by  any  known  rule   of 
construction,  this  can  be  held  to  have  taken  away  the  Common 
Law  remedy.     It  contains  no  intimation  of  an  intent  to  repeal 
the  Common  Law,  nor  is  it  in  any  way  inconsistent  with  it.     It 
is  clearly  cumulative  to  the  Common  Law,  and  not  hostile.     It 
gives  an  additional  remedy,  in  the  nature  of   a  penalty,   greater 
than  was  known  at  the  Common  Law,  which  may  well  exist  with- 
out diminishing  the  Common  Law  right.     The  statute  books  are 
full  of  such  cases,  and  it  would  be  a  useless  waste  of   time  to 
quote  authorities  to  show  that  such  statutes  are  never  construed 
to  take  away  Common  Law  remedies,  in  cases  which  do  not  come 
within  the  provisions  of  the  statute,  and  entitle  the   party    to  a 
remedy  under  it.     Manifestly,  the  whole  object  of  this  statute  was 
to  give  the  party  a  right  to  double  damages  for  the.  second  and 
subsequent  trespasses,  when  he  entitles  himself  to  them  by  keep- 
ing up  a  good  and  sufficient  fence.     Instead  of  relieving  the  owner 
of  the  animals  from  any  liabilities  imposed  by  the  Common  Law, 
it  manifestly  increases  them.      It  is  not  for  his  benefit,  but  for 
ILL.  R.  VOL.  X.  12 
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the  advantage  of  tlie  owner  of  the  close  who  will  keep  up  a  fence. 
The  object  is  to  encourage  fencing  by  extraordinary  rewards  ^ 
and  not  to  compel  it  by  an  abridgment  of  rights.  It  seems  to 
me  absurd  to  say,  if  a  man  will  not  entitle  himself  to  the  extra- 
ordinary remedies,  tendered  him  by  the  statute,  that  therefore  he 
shall  be  deprived  of  even  the  rights  guarantied  to  him  by  the 
Common  Law.  It  is  asked,  *' Would  the  Legislature  be  guilty 
of  so  absurd  a  thing  as  to  solemnly  declare,  that  the  owner  of 
cattle  breaking  into  the  inclosure,  the  fence  being  good  and  suf- 
ficient, should  be  liable  to  damages,  provide  for  the  summons  of 
jurors  to  examine  the  fence,  and  leave  its  condition  to  be  proved 
on  the  trial,  when  he  would  be  liable,  at  all  events,  although  there 
were  no  fence  ?"  It  is  unfortunate  for  the  argument  contained 
in  this  interrogatory  that  the  concluding  words  of  the  section^ 
*'  and  ever^afterwards,  double  the  damages  sustained,"  were  over- 
looked. When  we  observe  these,  we  see  that  the  Legislature  has 
not  been  guilty  of  so  absurd  a  thing,  as  merely  to  reiterate  a 
Common  Law  right ;  although  such  things  are  frequently  done 
by  very  intelligent  legislatures,  as  was  the  case  in  Massachusetts, 
where  the  enactment  is  substantially  the  same  as  this  section  omit- 
ting these  concluding  words,  which  was  held  to  be  merely  declara- 
tory of  the  Common  Law,  and  not  to  repeal  it.  Rust  v.  Low,  6 
Mass.  90.  Our  statute  evidently  meant  something  more,  whicU 
was  to  give  the  party^an  additional  and  more  salutory  remedy 
who  should  entitle  himself  to  it,  by  the  performance  of  two  con- 
ditions. One,  tbe^keeping  up  the  fence,  and  the  other  the 
recovery  of  single  damages  which  ^would  serve  as  an  admon- 
ition to  the  other  party  that  his  cattle  were  breachy.  And 
this  explains  the  reason  why  Common  Law  damages  are  pre- 
scribed for  the  first  offence.  The  whole  law  is  clear  and  intel- 
ligible, and  well  calculated  to  effect  the  manifest  intent  of  the 
Legisture,  which  as ^before  stated,  was  to  give  a  new  remedy 
under  certain  circumstances,  without  taking  away  the  old. 
The  sixteenth  section  simply  prescribes  the  mode  of  proceed- 
ing under  the  fifteenth,  and  the  seventeenth  declares  that 
persons    injured    for    want    of    sufficient  fence,  shall  be  liable 
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for  damages  done  by  them  to  animals,  and  the  eighteenth 
section  authorises  persons  trespassed  upon  to  secure  the  animals, 
■where  the  owners  refuse  to  do  so.  But  it  is  not,  nor  can  it  be 
pretended  that  either  of  these  sections  repeal  or  take  away  the 
Common  Law  remedy. 

I  have  not  thought  it  necessary  to  examine  whether  the 
construction  given  to  the  first  section  of  the  Act  of  '19  be 
correct  or  not,  but  have  contented  myself  with  showing,  which 
I  think  T  have  done  conclusively,  that  it  has  been  repealed,  and 
has  never  been  re-enacted.  If  this  be  so,  and  the  construc- 
tion given  to  that  section  be  correct,  it  proves  beyond  contro- 
versy, that  the  Common  Law  rule  is  now  in  force,  for  it  is  a  rule 
of  construction  which  has  been  adopted  by  this  Court  (and  to 
which,  I  venture  to  say,  no  exception  can  be  found),  that  where 
an  Act  is  passed  in  derogation  of,  or  changing  the  Common  Law, 
the  repeal  of  such  Act  affords  the  most  conclusive  proof  that 
the  Legislature  intended  to  return  to  the  rule  of  the  Common 
Law.  Bedell  v.  Janney,  4  Gilm.  207  ;  Ellis  v.  Page,  1  Pick. 
45. 

As  the  Common  Law  remedy  is  now  held  to  be  taken  away, 
hereafter  the  remedy  must  be  sought  nnder  this  statute,  and, 
necessarily,  the  course  prescribed  by  the  sixteenth  section  must 
be  pursued.  And  as  a  good  and  sufficient  fence  is  necessary  to 
entitle  the  party  to  recover,  that,  of  course,  ought  to  be  averred 
in  the  declaration.  Such  would,  undoubtedly,  be  the  rule,  should 
the  party  seek  to  recover  double  damages  under  the  statute,  and 
yet  no  more  so  than  when  he  claims  single  damages  under  the 
same  Act.  If  such  has  been  the  usual  practice,  I  am  not  advised 
of  it.  But  I  think  I  can  see  other  difficulties,  more  embarrassing 
still  than  these,  but  I  will  not  advert  to  them  now.  But  it  is 
said  that  our  legislation  on  this  subject  clearly  shows  that  the 
Legislature  never  supposed  that  this  rule  of  the  Common  Law 
prevailed  in  Illinois,  or  intended  that  it  should.  If  the  Legisla- 
ture always  supposed  that  the  law  was  as  they  intended  it  should 
be,  this  proves  conclusively  that  they  never  intended  to 
change  it,   for  I  have   yet   to   learn   that   the   bare   supposi- 
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tion  of  tlie  Legislature,  or  their  ignorance  of  the  law,  can 
make  or  change  a  law.  A  law  so  important  as  this,  affecting 
the  whole  agricultural  interest  of  the  State,  should  only  be 
changed  by  the  positive  action  of  the  Legislature,  clearly 
manifesting  such  intention,  and  not  by  a  doubtful  supposition. 
Some  other  portions  of  our  statutes  are  referred  to,  not  for 
the  purpose  of  showing  that  this  provision  of  the  Common  Law 
was  thereby  repealed,  but  in  order  to  prove  that  the  Legislature 
supposed  that  cattle  might  run  at  large,  and  that  people  were 
bound  to  fence  against  them.  The  first  requires  castor  beans  to 
be  fenced,  and  another  forbids  drovers  from  driving  off  cattle 
from  the  owner's  premises,  or  from  the  range.  To  these  might 
have  been  added  the  law  of  1824,  requiring  saltworks  to  be  bar- 
ricaded, and  the  law  of  1835,  requiring  saltpetre  caves  to  be 
fenced.  Admitting  the  inference  to  be  correct,  I  have  before 
attempted  to  show  that.it  neither  proves  what  the  law  is,  nor 
alters  it.  But  from  these  special  Acts  I  draw  a  directly  opposite 
conclusion.  I  think  they  prove  conclusively  that  the  Legislature 
did  not  suppose  that  it  was  the  duty  of  the  owner  of  a  close  to 
fence  it.  If  the  law  already  required  these  fences  to  be  erected, 
I  may  well  ask,  "  would  the  Legislature  be  guilty  of  so  absurd  a 
thing  as  to  solemnly  pass  these  special  Acts,  when  they  knew  that 
the  same  thing  was  required  by  the  law  before  ?"  If  without 
these  laws,  cattle  had  a  right  to  run  at  large,  and  it  was  the  duty 
of  the  owner  of  the  premises  to  fence  against  them,  and  for  the 
want  of  such  fence,  the  cattle  went  upon  the  close  and  were  dam- 
aged by  the  beans,  the  salt  water,  or  the  salt  petre,  thus  care- 
lessly exposed,  the  owner  of  the  premises  would  have  been 
responsible  for  the  damages.  Coke's  Litt.  56,  A. ;  Roll's  Abr. 
88  ;  Blyth  v.  Topton,  Cro.  Jac.  158  ;  Townsend  v.  Wathen,  9 
East,  277  ;  Bush  v.  Brainerd,  1  Cowen,  78.  Nor  are  we  to 
infer  that  the  Legislature  supposed  cattle  might  lawfully  run  at 
large,  wherever  they  could  go,  because  it  saw  fit  to  guard 
against  extreme  danger  to  such  as  were  at  large.  It  is  well 
known  that  cattle  may  often  break  away  without  the  fault  of  the 
owner. 


DECEMBER  TERM,  1848.  165 

Seeley  v.  Peters. 

But  the  decisions  in  other  States  upon  statutes  on  this 
subject,  I  will  not  say  upon  statutes  like  ours,  for  they  are 
all  much  stronger,  are  more  conclusive  in  favor  of  the  Common 
Law,  than  anything  which  I  have  or  could  say,  and  it  seems  to  me 
should  have  controlled  this  case.  I  had  intended  to  have  examin- 
ed these  statutes  and  decisions  minutely,  but  I  have  already  said 
so  much  on  this  subject  that  I  must  content  myself  with  little 
more  than  a  reference  to  them. 

In  Massachusetts^,  the  statute  defines  what  "  shall  be  deemed  a 
legal  and  sufficient  fence,"  and  then  provides  "that  any  person 
injured  in  his  tillage,  mowing  or  other  lands  under  improvement, 
that  are  inclosed  with  a  legal  and  sufficient  fence,  whether  such 
improved  lands  be  common  or  general  field,  or  in  a  close  by  itself, 
by  swine,  sheep,  horses,  or  neat  cattle,  may  have  his  action  of 
trespass,  &c.  This  statute  was  held  to  be  merely  in  affirmance 
of  the  Common  Law,  and  not  as  repealing  it,  and  that  trespass 
might,  still  be  maintained  without  a  fence.  6  Mass.  90.  This 
statute,  it  will  be  observed,  is  almost  identical  with  our  15th  sec- 
tion, except  that  it  does  not  give  double  damages,  which  makes 
ours  much  stronger,  as  it  does  not  leave  the  Legislature  in  the 
supposed  dilemma  of  having  passed  a  useless  Act,  merely  affirm- 
ing the  Common  Law.  The  same  decision  was  made  in  Maine 
upon  a  similar  statute.    5  Greenl.  356.     And  so  also  in  Vermont. 

The  New  Hampshire  statute  provided,  "that  when  any  dam- 
age shall  be  done  to  any  person  whose  fences  are  insufficient, 
and  such  damage  shall  happen  through  the  deficiency  of  the 
fences  by  swine  yoked  and  ringed  according  to  law,  horses  fetter- 
ed, and  other  creatures  not  prohibited  from  feeding  upon  the 
highways  and  commons,  the  person  sustaining  damages  may  not 
impound  the  creatures  so  doing  damage,  nor  shall  he  recover  dam- 
ages therefor."  It  was  held  even  under  this  statute,  that  no 
person  was  bound  to  fence  against  the  highways,  and  it  was  ap- 
plied alone  to  division  fences,  and  yet,  what  is  there  in  our  statute 
containing  so  much  evidence  of  an  intent  to  repeal  the  Common 
Law  as  this  ?  Had  there  been,  I  might  have  acquiesced  in 
silence. 
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The  statute  of  New  Jersey  is  scarcely  less  explicit.  After 
defining  what  shall  be  esteemed  a  lawful  fence,  it  proceeds : 
*'  And  if  cattle  break  through,  they  may  be  impounded,  and  if 
any  owner  of  land  shall  neglect  or  refuse  to  make  his  lawful 
fence,  he  shall  not  recover,  and  the  owner  of  the  cattle  may  give 
this  in  evidence  under  the  general  issue.  Rev.  Laws,  N.  J.  335, 
§§1,9.  As  in  New  Hampshire,  this  statute  (it  is  manifestly 
the  statute  construed,  although  I  have  been  unable  to  obtain  the 
book  referred  to),  was  held  not  to  repeal  the  Common  Law 
remedy,  for  trespass  by  cattle  coming  in  from  the  highways  or 
from  strangers'  land,  but  was  confined  to  division  fences.  3 
■Harrison's  (N.  J.)  R.  368.  The  opinion  in  this  case  is  worthy  a 
careful  perusal. 

But  it  is  said  that  "  the  Act  of  '35,  now  constituting  four 
sections  of  chapter  fifty-one.  Rev.  Stat.,  had  no  connection, 
when  originally  passed,  with  any  other  Act,  either  in  reference 
to  division  fences  or  inclosures  of  common  fields."  This  is  an 
entire  mistake,  unless  an  amendatory  Act  has  no  connection  with 
the  Act  amended,  for  the  Act  of  '35  professed  by  its  title  to  be 
an  amendment  to  the  Act  of  '19,  the  third  and  only  unrepealed 
section  of  which,  is  entirely  devoted  to  division  fences,  and  con- 
tained all  the  law  which  we  now  have  or  ever  had  on  that 
subject.  Besides,  the  first  section  of  the  Act  of  '35,  which  is  the 
one  relied  upon,  was  a  re-enactment  of  the  second  section  of  the 
Act  of  '19  ;  so  that  not  only  is  it  found  in  an  amendment  to  that 
Act,  but  it  originally  formed  a  part  of  it,  which  I  think  makes 
out  a  pretty  intimate  connection  with  an  Act  in  reference  to 
division  fences.  This  is  truly  an  unfortunate  misapprehension, 
for  by  it  is  lost  the  aid  and  authority  of  the  decisions  just  referred 
to,  in  which  their  statutes  were  construed  to  apply  alone  to  divi- 
sion fences,  because  they  were  originally  passed  in  Acts  regulating . 
such  fences.  We  now  see  that  such  is  the  precise  case  with  our 
law,  and  no  cases  could  possibly  be  more  in  point,  nor  can  their 
force  be  explained  away  or  avoided,  unless  it  is  upon  the  ground 
that  a  cumulative  remedy  is  given,  according  to  my  former  con- 
struction. 
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The  right  to  allow  cattle  to  run  in  the  highways,  and  the 
duty  to  fence  against  them,  supposed  to  be  created  by  seve- 
ral statutes  in  Massachusetts,  are  examined  with  remark- 
able ability  in  the  case  of  Stackpole  v.  Healey,  16  Mass. 
S3.  Some  of  their  statutes  speak  of  cattle,  &c.,  going  at 
large  generally,  and  others  of  their  going  at  large  on  the 
commons,  and  another  law  regulates  the  manner  in  which 
horses  may  go  at  large  on  the  commons  and  ways  of  a  town. 
Other  laws  conferred  upon  towns  the  authority  to  grant  liberty 
for  horses  to  go  at  large  and  unfettered.  The  court  held 
that  none  of  these  statutes  made  it  lawful  for  animals  to  go 
at  large  on  the  highways,  but  only  on  the  common  lands  of  the 
town,  and  consequently  it  was  not  the  duty  of  the  owners  of 
land  to  fence  against  them.  I  cannot  refrain  quoting  a  few 
passages  from  the  Opinion  of  the  Court,  which  was  unani- 
mous. They  say :  "Did  the  legislature  mean  to  touch  rights 
protected  by  the  Common  Law  ?  I  may  ask  another  question  : 
Could  they  do  so  if  they  were  disposed  (which  is  a  case  not  to  be 
supposed),  without  making  compensation  to  the  owner?  Take 
the  case  of  a  fruit  tree  standing  in  the  road,  but  in  a  situation 
affording  a  convenent  shade  to  the  traveller ;  an  ornament, 
but  not  a  nuisance  to  the  way,  but  yielding  an  annual  profit  to 
the  owner  of  the  soil.  Now  the  legislature  might,  if  they  thought 
it  expedient,  provide  by  law,  that  for  the  future  the  soil  of  all 
highways  should  be  vested  in  the  public,  and  compensate  the 
owner  accordingly."  To  show  that  this  decision  is  not  sin- 
gular, I  will  refer  to  the  case  of  Holliday  v.  Marsh,  3  Wend. 
147.  By  the  twelfth  section  Revised  Laws,  New  York,  183 
the  inhabitants  of  towns  are  authorized  to  make  rules  for 
improving  their  common  lands,  and  for  making  their  parti- 
tion and  circular  fences  for  their  lands,  gardens,  orchards, 
Sfc,  "and  the  times,  places,  and  manner  of  permitting  or 
preventing  cattle,  horses,  sheep,  swine,  or  any  of  them,  to 
go  at  large,  ^  &c.  "And  for  ascertaining  the  sufficiency  of 
all  partition  and  other  fences, ^^  &c.  The  seventeenth  sec- 
tion provides  "in  case  a  person  who  has  made  his  proportion 
of  the   division  fence  shall  conclude   or  be  disposed  to  throw 
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up  his  said  lands  or  meadow  to  common  feeding,  or  to  let 
the  same  lay  open,  such  person  shall  give  three  months* 
notice,"  &c.  The  Court  said  that  these  provisions  did  not 
authorize  the  towns  to  permit  cattle,  &c.  to  run  at  large  in 
the  highways,  or  upon  the  lands  of  individuals,  thus  thrown  up 
to  common  feeding,  but  apply  the  Common  Law  rule  to  unin- 
closed  lands.  In  the  Opinion  of  the  Court,  Savage,  C.  J., 
says:  "Suppose  a  case  where  the  town  has  no  common  land, 
and  they  pass  a  by-law  permitting  the  cattle  to  run  at  large ; 
where  are  they  to  run?  Surely  not  on  individual  property. 
Where  then  ?  in  the  highway  ?  The  public  have  simply  a 
right  of  passage  over  the  highway ;  they  have  no  right  to 
depasture  the  highway.  The  owner  of  the  land  through 
which  the  highway  runs,  is  the  owner  of  the  soil  and  of  the 
timber,  except  what  is  necessary  to  make  bridges,  or  other- 
wise aid  in  making  the  highway  passable.  (15  Johns.  453). 
And  if  the  owner  of  the  soil  owns  the  timber,  why  not  the  grass  ?" 
Let  me  ask  where  can  anything  be  found  in  our  statutes,  which 
will  bear  any  comparison  with  those  of  Massachusetts  and  New 
York,  as  tending  to  prove  either  the  intention  or  the  understand- 
ing of  the  Legislature  that  cattle  might  run  at  large,  either  on 
the  highway  or  on  the  uninclosed  lands  of  individuals  ?  Nothing 
has  been  referred  to,  except  the  law  requiring  castor  beans  to 
be  inclosed,  and  the  law  prohibiting  drovers  from  stealing  cattle, 
which,  as  I  have  before  attempted  to  show,  prove  the  reverse. 
If  those  statutes  in  other  States,  with  the  strong  expressions 
which  they  all  contain,  were  held  not  to  take  away  the  Common 
Law  right,  how  much  more  should  our  statute,  which  contains 
no  such  expressions,  be  construed  in  the  same  way.  The  ques- 
tion is  constantly  recurring  to  my  own  mind,  by  what  rule  of 
construction  is  it  held  that  our  statute  has  repealed  and  destroyed 
this  universally  admitted  Common  Law  right,  when  no  word 
or  intimation  to  that  effect  can  be  found  in  it  ?  The  most  and 
all  that  can  be  said  of  it  is,  that  it  has  created  a  new  right, 
cumulative  to  and  perfectly  consistent  with  the  Common  Law 
right ;  and  when  that  is  the  case,  the  universal  rule  is  that  both 
shall  stand  together. 
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A  case  in  the  14  Conn.  R.  292,  is  referred  to  to  show  that 
the  Common  Law  rule  ought  not  to  be  enforced  here.  But 
this  portion  at  least  of  the  Common  Law  appears  never  to  have 
been  adopted  there  ;  and  besides,  the  question  in  that  case  arose 
about  a  division  fence,  and  whether  a  certain  creek  was  sufficient  as 
such,  and  of  course  can  have  no  application  here.  I  may  remark, 
further,  that  that  case  was  decided  by  a  divided  Court.  Nor  is 
the  case  from  South  Carolina  entitled  to  more  consideration,  for  it 
was  not  pretended  to  be  decided  upon  the  English  Common  Law, 
which  is  not  binding  upon  the  Courts  of  that  State.  1  Strob- 
hart,  173  ;  3  Dessaussure,  427.  When  we  adopt  the  Common 
Law  of  South  Carolina,  that  case  may  be  considered  as  au- 
thority. 

Although  this  case  by  itself  may  be  insignificant,  yet  the  prin- 
ciples involved  are  important,  and  I  have  felt  that  I  could  not  say 
less  than  I  have,  in  assigning  the  reasons  which  have  led  me  to 
the  conclusion  at  which  I  have  arrived.     I  am  of  opinion  that  the 


judgment  should  be  affirmed. 


Judgment  reversed. 


Washington  F.  Adams,  plaintiff  in  error,  v.  Charles  L.  Bart- 
lett, defendant  in  error. 

Error  to  Madison. 

A  motion  to  discharge  bail  is  addressed  to  the  discretion  of  the  Court,  and  its  decision 
cannot  be  assigned  for  error. ' 

AssmiPSiT,  in  the  Madison  Circuit  Court,  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  eiTor.  At  the  August  term, 
1847,  the  Hon.  Gustavus  P.  Koerner  presiding,  the  defendant 
moved  that  the  writ  of  capias  be  quashed  and  the  bail  discharged 
for  reasons  set  forth,  which  motion  was  overruled,  and  the  defen- 
dant then  pleaded  to  the  merits  of  the  case.  The  parties  waived  a 
jury,  and  proceeded  to  trial  by  the  Court,  when  a  judgment  was 
rendered  for  the  plaintiff  below  for  ^1048.50. 
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The  cause  was  submitted  in  this  Court  upon  the  written  argu- 
ments ®f  counsel. 

E.  Keating,  for  the  plaintiff  in  error. 

J.  W.  Chickering,  for  the  defendant  in  error. 

The  decision  of  the  Circuit  Court  upon  the  motion  to  discharge 
the  bail  cannot  here  be  questioned.  This  Court  has  repeatedly 
decided  that  such  motions  are  addressed  to  the  discretion  of  the 
Circuit  Court,  and  cannot,  therefore,  be  assigned  for  error.  Wann 
V.  McGoon,  2  Scam.  74  ;  Bruner  v.  Ingraham,  1  do.  556  ;  Ban- 
croft V.  Eastman,  2  Gilm.  259. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  defendant  below  was  held  to  bail  to  appear 
at  the  August  term  of  the  Madison  Circuit  Court,  1847,  to  answer 
Bartlett  upon  a  joint  and  several  note  signed  by  himself  and  oth- 
ers. At  the  August  term,  the  defendant  appeared  and  moved  the 
Court  to  discharge  the  bail  for  the  insuffiency  of  the  affidavit  upon 
which  the  capias  was  issued.  This  motion  was  overruled.  A 
plea  was  then  filed,  a  trial  had,  and  judgment  rendered  for  the 
plaintiff  below.  The  defendant  below  now  brings  the  record  here, 
and  assigns  for  error  the  decision  of  the  Circuit  Court  overruling 
his  motion,  to  discharge  the  bail.  No  complaint  is  made  but  that 
the  final  judgment  is  right. 

It  has  been  repeatedly  decided  by  this  Court  that  the  de- 
cision on  this  motion  cannot  be  assigned  for  error.  Bruner 
V.  Ingraham,  1  Scam.  556 ;  Bancroft  v.  Eastman,  2  Gilm. 
259. 

It  does  not  affect  the  merits  of  the  final  judgment,  although 
the  Court  may  have  erred  in  the  decision  of  that  motion.  Had 
the  motion  prevailed,  the  cause  would  have  proceeded 
in  the  same  manner,  and  would  have  resulted  in  the  same 
way.  If  the  capias  was  issued  upon  an  insufficient  affidavit, 
the  party  could  have  been  discharged  upon  habeas  corpus, 
or  is  entitled  to  his  action  for  false  imprisonment.  The  re- 
sult of  that  motion  is  not   res  judicata,  and  the  same  defence 
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may  yet  be  made  to  suit  upon  the  bail  bond,    as   if  that  motion 

had  not  been  made. (a)     The   defendant  below  was  properly  in 

Court,  whether  the  affidavit  was  sufficient  or  not,  and  that  was 

what  gave  the  Court  jurisdiction  to  render  the  judgment  which, 

it  is  not  denied,  was  warranted  by  the  pleadings,  the  proofs  and 

the  finding.     We,  therefore,  do  not  feel  called  upon   to   inquire 

what  additional  statements  were  required  by   the  Constitution  to 

be  made  in  the  affidavit. 

The    judgment    of    the    Circuit    Court    is     affirmed    with 

costs. 

Judgment  affirmed. 

(a)  Stafford  v.  Low,  20  Dl.  K.  152;    Parker  v.  FoUinsbee,  45  m.  E.  473. 


William  Ross,  plaintiff  in  error,   v.   Edward  Mead  et  al.., 

defendants  in  error. 

Error  to  Pike. 

It  is  only  upon  the  ground  of  fraud,  or  that  some  one  may  have  been  prejudiced  by  a 
sale  of  real  estate  en  masse,  that  the  sale  will  be  set  aside  in  Equity  because  the  prop- 
erty was  not  sold  in  separate  parcels . 

The  party  entitled  to  redeem  from  a  sale  must  avail  himself  of  the  right  within  the 
time  prescribed  by  law. 

Bill  in  Chancery,  in  the  Pike  Circuit  Court,  filed  by  the 
plaintiff  in  error  against  the  defendant  in  error,  to  set  aside  a  sale 
of  lands,  for  a  partition,  &c.  The  cause  was  heard  before  the 
Hon.  Norman  H.  Purple,  at  the  August  term,  1847,  and  it  appear- 
ing from  the  report  of  the  Commissioners  appointed  by  the  Court 
that  the  lands  were  not  susceptible  of  division,  a  sale  was  order- 
ed, &c. 

So  much  of  the  bill  as  is  necessary  to  a  proper  understand- 
ing of  the  case  is  briefly  referred  to  in  the  Opinion  of  the 
Court.  '/ 

W.  Thomas,  for  the  plaintiff  in  error. 

0.  H.  Browning  and  N.  Bushnell,  for  the  defendants  in  error. 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Ross  filed  his  bill  in  Chancery  for  the  purpose 
of  setting  aside  a  sale  of  certain  tracts  of  land  and  town  lots  made 
under  an  execution  in  favor  of  the  defendants,  Mead  &  Adriance, 
and  against  one  James  Davis,  and  to  discharge  said  real  estate 
from  the  lien  of  said  judgment,  or  if  that  could  not  be  done  for 
partition  of  said  real  estate  and  that  the  interest  of  said  Davis, 
after  being  set  ofi",  might  be  sold  to  satisfy  the  judgment,  and 
claiming  the  right  to  redeem  as  the  grantee  of  the  defendant  in 
execution.  The  Circuit  Court  dismissed  so  much  of  the  bill  as 
prayed  to  have  the  sale  set  aside,  and  decided  that  the  purchaser, 
the  said  Mead,  was  entitled  to  hold  under  his  purchase  the  inter- 
est of  the  said  Davis,  being  one-sixth  part  of  the  tracts  and  lots 
of  land  sold,  appointed  Commissioners  to  make  partition  of  the 
lands  and  upon  the  coming  in  of  their  report  that  they  were  not 
susceptible  of  division,  directed  them  to  be  sold  and  refused  the 
complainant  liberty  to  redeem. 

The  complainant  has  brought  the  case  to  this  Court  and  has 
assigned  various  errors  for  a  reversal  of  the  decree,  only  two  of 
which,  however,  are  relied  upon. 

First  J  that  the  town  lots  were  sold  en  masse,  and  not  sepa- 
rately ;  ■ and. 

Secondly,  that  the  complainant  should  have  been  allow- 
ed to  redeem  upon  the  coming  in  of  the  report  of  the  Com- 
missioners that  the  property  was  not  susceptible  of  division. 

In  support  of  the  first  point,  the  cases  Day  v.  Graham,  reported 
in  1  Gilm.  435,  and  that  of  Graham  v.  Day,  4  do.  389,  are 
much  relied  upon,  but,  upon  examination,  those  cases,  will  be 
found  to  be  widely  different  from  this.  In  the  case  of  Day,  seven 
hundred  and  twenty  acres  of  land  lying  in  eight  distinct  parcels, 
as  many  different  sections,  five  different  townships,  four  different 
ranges  and  four  lots  in  the  town  of  Ottawa,  of  the  value  of  four 
thousand  dollars,  were  all  sold  en  masse  for  fifty  dollars  and  sixty- 
two  cents.  The  sale  was  complained  of  as  being  a  sacrifice  to  the 
prejudice  of  the  defendant  in  execution,  and  his  creditors,  who  had 
bid  nearly  four  thousand  dollars  for  a  portion  of  the  same  property. 
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and  -was  set  aside  for  irregularity.  In  this  case  the  record  shows 
that  the  tracts  of  land  were  sold  in  separate  parcels,  and  it  is  only 
by  inference  from  recitals  in  the  answer  of  Mead,  that  it  is  shown 
that  a  town  had  been  laid  off  upon  any  portion  of  the  land,  or 
that  the  lots  were  sold  en  masse.  Neither  the  execution  nor  the 
return  thereon,  nor  any  other  evidence  is  contained  in  the 
record  to  show  hoAV  the  sale  was  made,  or  how  much  was  given 
for  the  tract  upon  which  the  town  was  situate,  nor  is  it  pre- 
tended in  the  bill  that  it  was  not  sold  for  a  fair  price.  The 
interest  of  the  defendant  in  execution  was  only  one  undivided 
sixth  part  of  the  town  lots,  and  it  may  have  been  the  best  for  all 
parties  that  such  an  interest  should  have  been  sold  all  together. 
It  is  not  to  be  presumed  that  a  fraud  has  been  committed  or  the 
interests  of  any  one  prejudiced  by  the  sale  of  an  undivided  sixth 
part  of  a  town  but  recently  laid  out,  particularly  when  there  is 
no  allegation  in  the  bill  even,  either  as  to  what  the  interest  sold 
for,  or  its  value. 

It  is  only  upon  the  ground  of  fraud,  or  that  some  one  may 
have  been  prejudiced  by  a  sale  of  real  estate  en  masse,  that  the 
sale  will  be  set  aside  in  Equity,  because  the  property  was  not 
sold  in  separate  parcels, — and  as  there  is  no  complaint  or  pre- 
tence of  any  thing  of  the  kind  in  this  case,  the  Circuit  Court 
properly  refused  to  set  aside  the  sale.(«) 

The  refusal  to  allow  complainant  to  redeem  at  the  time  he 
offered  to  do  so  was  also  correct.  At  the  time  of  the  filing  of  the 
bill,  his  right  to  redeem  as  the  grantee  of  the  defendant  in  exe- 
cution was  undoubted,  the  twelve  months  not  being  then  expu-ed, 
but  it  was  not  till  after  the  coming  in  of  the  report  that  the  pro- 
perty was  not  susceptible  of  division,  and  long  after  the  time 
allowed  by  law  to  redeem  had  expired  that  he  offered  to  do  so, 
and  the  court  at  that  time  very  properly  held  that  he  was  not 
entitled  to  redeem. (6) 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affiryned. 

(a)  GUlespie  v.  Smith,  29  ni  R.  481;  Prather  v.  Hill,  36  HI.  R.  40.3. 

(b)  Dunn  V.  Rogers,  43111.  R.  260. 
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John  Bro"\vn,  appellant,  v.  Anthony  Cannon,  appellee. 
Appeal  from  Warren. 

One  party  to  a  contract  cannot  complain  of  the  other  until  he  has  put  his  adversary  in 
default  by  a  substantial  performance  on  his  part,  and  a  failure  or  refusal  to  per- 
form by  the  other. 

A  purchaser  who  has  bargained  for  a  good  title  will  not  be  compelled  to  take  one 
which  is  subjectto  suspicion.  It  must  be  free  from  reasonable  doubt,— a  title 
to  which  no  reasonableman  would  object,— one  which  a  prudent  man  would  not 
hesitate  to  purchase  at  a  full  market  price.  It  is  not  sufficient  that  the  title  is  prob- 
ably good,  but  it  must  be  one  which  the  purchaser  must  feel  a  reasonable  certainty 
that  it  is  so. 

A  decree  directed  certain  personal  property, specified  in  a  contract, to  be  appraised  by 
the  sheriff :  Held,  that  the  value  should  have  been  found  by  the  Court,  a  Master 
in  Chancery  or  special  Commissioner,  throiigh  the  medium  of  testimony,  and 
not  on  inspection. 

Bill  m  Chancery  for  a  specific  performance,  filed  in  the  War- 
ren Circuit  Court  by  the  appellee  against  the  appellant,  and  heard 
before  the  Hon.  Norman  H.  Purple. 

The  bill  stated,  in  substance,  that  on  the  9th  day  of  October, 
A.  D.  1844,  Cannon  sold  to  Brown,  by  a  written  contract,  a 
certain  tract  of  land  ;  that  he  agreed  to  make  certain  improve- 
ments on  the  premises  in  a  good  and  workmanlike  manner  by 
the  first  day  of  the  ensuing  April,  and  as  soon  as  Brown  should 
perform  the  conditions  of  the  contract  on  his  part,  to  execute  to 
said  Brown  "a  good,  general  warranty  deed  for  the  premises," 
and  to  prevent  waste  in  the  mean  time ;  that  Brown  agreed  to 
pay  ^1100  on  signing  the  agreement,  and  $400  on  or  before  the 
said  first  of  day  April,  in  manner  following,  to-wit :  two  horses  at  a 
fair  market  price,  a  two-horse  carriage  with  wooden  springs  and 
harness  at  a  fair  price,  and  the  balance  of  $400  in  cash  ;  and 
further,  that  Brown  would  then  execute  three  notes  for 
$166. 66|  cents,  payable  in  one,  two  and  three  years  after  date, 
making  in  all  the  sum  of  $2000. 

The  bill  further  stated  that  the  first  payment  was  made 
according  to  the  terms  of  the  contract,  but  that  Brown  failed 
to   make  the  other  payments  and   to  execute  the   notes  ;  that 
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Cannon  performed  his  part  of  tlie  contract,  except  making  a 
small  portion  of  the  repairs,  which  he  afterwards  offered  to 
make,  but  was  prevented  from  making  them  by  Brown ;  that 
Brown  took  possession  of  the  farm  about  said  first  day  of 
April  and  has  since  remained  in  possession ;  that  Cannon 
tendered  a  deed  and  avowed  his  readiness  to  perform,  but  that 
Brown,  on  his  part,  refused  to  comply  with  the  terms  of  the 
contract.  The  prayer  of  the  bill  was  for  a  specific  perform- 
ance. 

Brown  filed  an  answer  under  oath  admitting  the  contract,  but 
denying  that  Cannon  had  performed ;  averred  performance  on  his 
part,  and  stated  the  following  facts,  to- wit :  that  when  the  con- 
tract was  made,  he  lived  in  Ohio  ;  that  in  the  spring  he  left  that 
State  to  remove  to  Illinois,  expecting  to  arrive  here  by  the  first 
of  April,  but,  on  account,  of  unavoidable  delays,  did  not  arrive 
until  the  3d  day  of  April;  that  on  the  tenth  day  of  the  month, 
he  tendered  the  carriage  and  horses  and  the  balance  of  the  pay- 
ment of  $400  to  Cannon,  who  refused  to  accept  the  same 
because  the  tender  was  not  made  at  the  time  specified  in  the  con- 
tract, although  Cannon  was  in  default  in  not  making  the  repairs 
he  had  agreed  to  make. 

The  answer  denied  that  Cannon  tendered  a  deed,  but  sta- 
ted that  he  merely  read  a  deed  to  Brown  without  offering 
to  deliver  it  to  him,  or  to  exhibit  his  title  or  an  abstract  of 
it.  It  further  stated  that  Cannon  had  not  a  clear  title  to  the 
premises,  but  that  certain  individuals  held  an  adverse  out- 
standing title  to  the  quarter  section  on  which  the  farm  is  situated, 
and  that  such  title  was  paramount  to  Cannon's  title.  It  further 
stated  that  Brown  had  always  been  ready  to  perform  and 
was  still  so  ready  ;  that  the  property  had  been  valued  and  was 
ready  for  delivery  when  Cannon  should  perform  on  his  part ;  and 
that  Cannon  did  not  make  the  improvements  stipulated  in  the 
contract. 

There  was  a  replication  to  the  answer. 

It  was  proved  that  Brown  did  not  arrive  at  the  county  of 
Warren  until  about  the  3rd  of  April ;  that  he  soon    afterwards 
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made  a  tender  of  the  horses,  carriage  and  harness  to  Can- 
non, and  professed  himself  ready  and  willing  to  pay  the 
balance  of  the  payment  of  $400  ;  that  Cannon  refused  to 
receive  the  property,  whereupon  Brown  caused  the  same  to  be 
appraised,   and  offered   to  deliver  the  same  to  Cannon  at  any 

time. 

It  was  further  proved  that  Cannon  did  not  make  all  the  repairs 

on  the  house  and  fencing  which,  by  the  contract  he  had  agreed  to 
make,  and  that  such  as  were  made  were  not  made  in  the  good 
and  workmanlike  manner  contemplated  by  the  contract.  It  was 
also  proved,  that  at  the  time  of  making  the  contract.  Cannon 
assured  Brown  that  his  title  was  good — as  good  as  any  in  the  State 
of  Illinois.  It  was  proved  by  Cannon's  son  that  he  had  heard  his 
father  say  that  there  was  an  old  tax  title  on  the  land,  which  one 
Porter,  who  was  present  at  the  time,  said  was  worthless.  Por- 
ter, however,  and  other  witnesses  present  swore  that  Cannon  said 
nothing  about  a  tax  title  on  the  land,  and  that  nothing  was  said 
by  any  one  present  about  such  a  title. 

There  was  some  evidence  in  relation  to  a  deed  having  been 
tendered,  but  that  Cannon,  on  tendering  the  fdeed,  required 
the  performance  of  conditions  on  the  part  of  Brown  not  con- 
tained in  the  contract.  The  record  further  showed  that  Can- 
non proved  on  the  trial  a  title  to  the  land  derived  from  the 
Patentee,  and  that  Brown,  at  the  same  time,  proved  an  out- 
standing tax  title  for  a  quarter  section  of  the  land,  the  sale  for 
taxes  having  been  made  in  1834,  and  the  deed  in  1836.  It  fur- 
ther appeared  that  Cannon  bought  his  title  in  1838,  having  pre- 
viously in  1837  taken  possession  and  continued  the  same  until 
Brown  entered. 

A  decree  by  consent  of  parties,  was  entered  in  November, 
1847,  after  the  adjournment  of  the  regular  term,  requiring  a  spe- 
cific performance,  &c.,  the  personal  property  to  be  appraised  by 
the  sheriff  of  Warren  county. 

A.  WiLLiAJkis  and  C.  B.  Lawrence,  for  the  appellant. 
An  agreement  to  make  a  good  and  sufficient  deed  of  war- 
ranty  is   to   be   construed  as   an   agreement   to  make   a  deed 
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that  shall  pass  a  good  title.  The  agreement  refers  to  the  title  to 
be  conveyed,  and  not  to  the  form  of  the  deed.  Chute  v.  Robin- 
son, 2  Johns.  595  ;  Judson  v.  Wass,  11  do.  526  ;  Evertson  v. 
Kirtland,  4  Paige,  638. 

Courts  will  not  decree  a  specific  performance  in  behalf  of  ven- 
dor, unless  he  can  show  a  title  free  from  doubt.  Marlow  v.  Smith, 
2  Peere  Williams,  201 ;  Stapylton  v.  Scott,  16  Yesey,  271 ;  Jer- 
vaise  v.  Duke  of  Northumberland,  Jacob  &  Walker,  547  ;  Lowes 
V,  Lusk,  14  Vesey,  549  ;  Sheffield  v.  Lord  Mulgrave,  2  do.  526; 
Roake  v.  Kidd,  5  do.  647 ;  2  Mad.  Ch.  434  ;  Seymour  v.  Dela- 
hay,  6  Johns.  Ch.  R.  222  ;  Garnett  v.  Macon,  2  Brock.  207  ;  1 
Sug.  on  Vendors,  425. 

Courts  will  not  decree  a  specific  performance  in  favor  of  a 
party  who  is  himself  in  default,  a  specific  performance  being 
not  '■'■ex  dehito  justitix^''  but  resting  wholly  in  the  discretion  of 
the  Court.  The  complainant  in  those  cases  must  come  into  Court 
with  clean  hands.     Seymour  v.  Delahay,   6  Johns.  Ch.  R.  222. 

The  decree  was  erroneous  in  directing  the  sherifi"  to  value  the 
property. 

0.  H.  Browts'ing  &  N.  Bushnell,  and  R.  S.  Blackwell,  for 
the  appellee. 

1.  The  neglect  of  the  complainants  to  make  the  repairs  stip- 
ulated in  his  contract  of  sale,  does  not  constitute  such  a  substan- 
tial failure  on  his  part  as  will  justify  a  Court  of  Equity  in  decree- 
ing a  rescission  of  the  contract,  but  is  a  proper  case  for  compen- 
sation.    2  Story's  Eq.  Jur.  §  775. 

2.  There  is  enough  evidence  to  satisfy  the  Court  that  the 
complainant  tendered  a  deed  to  the  defendant. 

3.  A  specific  performance  will  be  decreed  on  the  application 
of  a  vendor,  notwithstanding  a  defect  in  his  title,  when  the 
contract  was  made,  if  he  is  in  a  condition  to  make  a  good 
title  by  the  time  the  decree  is  rendered.    2  Story's  Eq.  Jur.  §  777. 

The  evidence  shows  that  Cannon  entered    into    the    posses- 
sion of  the  premises  in  1837  ;  that  he  acquired  title  in  1838, 
and  continued  in   possession    until   Brown    entered    under  the 
ILL.   R.   VOL.   X.  13 


178  SPRINGFIELD. 


Brown t>.  Cannon. 


contract  in  1845,  and  that  Brown  continued  that  possession  down 
to  the  time  the  decree  in  this  cause  was  rendered,  which  was  in 
the  fall  of  1847.  So  that  it  appears  Cannon  and  Brown 
had  a  continuous  and  uninterrupted  possession  of  the  premises  in 
controversy,  under  a  connected  chain  of  title  deducible  of  record 
from  the  United  States  for  the  period  of  nine  years.  The  out- 
standing title  which  is  relied  upon  as  casting  a  cloud  upon  our 
title,  accrued  in  1836.  The  right  of  entry  of  the  adverse  owner 
is,  therefore,  tolled  by  the  Statute  of  Limitations,  his  remedy 
barred,  and  complainant's  title  has  ripened  into  a  paramount  one. 
Bev.  Stat.  349,  §  8. 

But  it  is  insisted  that  the  title  may  belong  to  an  infant, /ewe 
covert,  or  some  other  person  laboring  under  disability  created  by 
law,  and  whose  rights  are  therefore  saved  by  the  Statute  of  Lim- 
itations. To  this  we  answer,  these  disabilities  are  exceptions, 
and  must  be  shown  by  those  who  rely  upon  them.  There  can  be 
no  presumption  in  such  a  case  unfavorable  to  the  title  of  the  com- 
plainant. The  burden  of  proof  is  upon  the  party  setting  up  the 
outstanding  title.  We  show  a  prima  facie  title  ;  the  defendant 
sets  up  an  outstanding  adverse  title;  to  this  we  reply,  seven  years' 
continuous  possession  ;  if,  then,  they  insist  that  the  adverse  title 
belongs  to  some  person  laboring  under  the  disability  of  infancy, 
coverture,  &c.,  they  must  prove  it,  or  they  have  not  cast  a  cloud 
upon  our  title. 

There  is  also  some  evidence  in  this  case,  that  defendant 
knew  of  this  adverse  title  when  he  purchased;  if  so,  he  cannot 
resist  a  specific  execution  upon  this  ground.  2  Story's  Eq.  Jur. 
§  778.   . 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  In  this  case  both  parties  were  equally  in  fault, 
and  neither  should  be  allowed  to  complain,  that  the  other 
had  not  technically  and  punctually  fulfilled.  The  complain- 
ant did  not  have  the  improvements  completed  as  he  had 
agreed,  by  the  first  of  June.  This  default  was  not  of  such 
importance,  that  the  Court  might  not  disregard  it,  or  make 
a   compensation   in  damages.     So  also   was  Brown  in  default, 
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by  not  being  ready  by  tbe  same  day,  to  make  the  four  hundred 
dollar  payment,  -wbicli  was  to  be  paid  partly  with  two  horses,  a 
carriage  and  harness,  and  the  balance  in  cash.  Some  slight 
excuse  is  offered  by  the  complainant  for  not  completing  the  ceil- 
ing of  the  house,  such  as  the  lumber  was  not  yet  sufficiently  seas- 
oned ;  and  the  defendant  offers  a  very  satisfactory  reason  why  he 
was  not  there  by  the  first  of  April.  It  was  known  that  he  resided 
in  Ohio,  when  the  contract  was  made,  whence  he  was  to  come, 
and  take  possession  in  the  ensuing  spring.  On  account  of  high 
water,  he  was  delayed  till  the  third  of  April,  and  very  soon  after 
he  took  possession  of  the  farm,  and  offered  to  deliver  the  horses 
and  carriage  at  a  value  to  be  ascertained  by  third  persons,  if  the 
parties  could  not  agree,  and  to  pay  the  balance  of  the  four  hun- 
dred dollars  in  money.  The  complainant  refused  to  receive  the 
property,  but  insisted  that  the  whole  of  that  instalment  should  be 
paid  in  money ;  or  at  any  rate,  all  except  one  horse,  which  he 
sometimes  said  he  was  willing  to  take.  For  this  he  sometimes 
assigned  as  a  reason,  that  the  property  was  not  delivered  on  the 
very  day,  and  sometimes  that  the  mare  was  not  of  the  precise 
description  represented  when  the  contract  was  made.  Upon  two 
occasions,  Cannon  attempted,  or  pretended  to  tender  a  deed  to 
Brown,  but  it  is  manifest  that  he  did  not  intend  to  let  Brown 
have  the  deed  unless  the  four  hundred  dollars  were  paid  in 
money.  Although  the  testimony  is  somewhat  contradictory, 
as  to  these  transactions,  we  are  satisfied  from  a  careful  exam- 
ination of  all  the  evidence,  that  Cannon  was  desirous  of  be- 
ing able  to  say  here,  that  he  had  tendered  a  deed,  rather 
than  Brown  should  accept  it,  and  make  the  payment  accord- 
ing to  the  original  contract.  Throughout,  Cannon  has  man- 
ifested a  determination  to  take  advantage  of  Brown's  acci- 
dental delay  of  a  few  days,  forgetting  that  he  was  as  much 
in  default,  by  not  having  the  repairs  completed  by  the  time 
agreed  upon.  In  neither  case  was  the  delay  hardly  of  suf- 
ficient importance,  or  injury,  to  require  a  Court  to  notice  it. 
Besides,  by  transferring  the  possession  of  the  farm  on  the 
fifteenth    of    June,    and  thus    proceeding   with   the    contract, 
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after  both  parties  had  been  guilty  of  failing  to  perform  strictly, 
they  mutually  waived  the  right  to  complain  of  such  non-perform- 
ance. And  independently  of  that  waiving  of  these  mutual  fail- 
ures, one  is  a  fair  set-off  against  the  other.  Neither  party  then 
could  complain  of  the  other  till  he  had  put  his  adversary  in  de- 
fault by  a  substantial  performance  on  his  part,  and  a  failure  or 
refusal  to  perform  by  the  other.  The  complainant  should  have 
presented  the  deed  and  offered  to  deliver  it,  subject  only  to  the 
condition  that  Brown  should  deliver  the  property  as  agreed  upon, 
and  pay  the  balance  of  the  four  hundred  dollars  in  money.  With- 
out this,  there  is  no  consideration  to  compel  Brown  to  act.  Doyle 
V.  Teas,  4  Scam.  202. 

This  the  complainant  has  never  done.  The  evidence  shows 
that  Brown  advanced  about  as  far  towards  performance  as 
Cannon  did.  He  frequently  offered  to  deliver  the  property  and 
pay  the  balance  in  money,  but  he  never  formally  tendered 
either,  and  it  is  manifest  from  the  evidence  that  he  was  pret- 
ty strongly  inclined  to  have  his  own  price  for  the  property, 
which  he  Had  agreed  to  deliver.  On  the  whole,  we  are  well 
satisfiad  that  neither  party  has  yet  performed  his  part  according 
to  the  spirit  and  substance  of  the  agreement,  but  each  has 
manifested  a  desire  to  get  some  technical  advantage  of  the  other, 
so  that  he  might  realize  a  little  better  results  than  he  was  in 
good  faith  entitled  to.  When  the  Court  sees  such  a  disposition 
manifested,  its  suspicions  are  at  once  awakened,  and  it  will  look 
look  with  no  extraordinary  degree  of  favor  upon  the  claims  of 
parties,  based  upon  acts,  which  were  never  designed  in  good  faith 
to  carry  out  a  contract,  but  rather  to  secure  a  technical  advantage. 

But  there  is  another  objection  of  much  graver  importance. 
Brown  insists  that  there  is  such  a  doubt  hanging  over  the 
complainant's  title,  that  he  ought  not  to  be  compelled  to 
take  it.  It  is  admitted  on  both  sides  the  title  shown  by 
the  record  stands  thus :  The  complainant  shows  a  regular 
chain  of  title  from  the  United  States  lo  himself.  Against 
this  stands  a  tax  deed  for  the  principal  part  of  the  premises, 
issued  in  1836,  the  sufficiency  of  which    was    not    questioned 
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on  the  argument.  In  answer  to  this,  the  complainant  shows 
that  he  has  been  in  possession  since  1838,  claiming  title  under 
his  deed,  and  adverse  to  the  tax  title.  This  would  be  suffi- 
cient to  maintain  ejectment  against  any  one  defending  under  the 
tax  title,  except  as  to  persons  against  whom  our  seven  years' 
limitation  law  did  not  run,  and  would  constitute  an  absolute 
title,  but  for  the  claims  of  infants,  Jeiiie  coverts,  and  others 
disabled  to  assert  their  claims,  whose  rights  are  excepted 
from  the  operation  of  that  statute.  It  does  not  appear 
whether  or  not  there  are  any  such  persons,  holding  the  tax 
title,  and  the  question  now  is,  whether  the  chance  of  there 
being  such  persons,  is  sufficient  to  create  such  a  doubt, 
of  the  sufficiency  of  the  complainant's  title,  which  now  rests 
entirely  on  his  adverse  possession,  as  to  justify  the  complainant  in 
refusing  to  complete  the  purchase.  A  reference  to  a  few  of 
the  many  authorities  on  this  subject  will  suffice  to  show  what  the 
law  is. 

In  1  Sug.  on  Vend,  bottom  page  339,  it  is  said:  "To  enable 
Equity  to  enforce  specific  performance  against  a  purchaser,  the 
title  to  the  estate,  ought,  like  Ceesar's  wife^  to  be  free  even  from 
suspicion  ;  for  it  would  be  an  extraordinary  proceeding  for  a 
Court  of  Equity  to  compel  a  purchaser  to  take  an  estate  which  it 
cannot  warrant  to  him."  And  in  Stapylton  v.  Scott,  16  Ves. 
272,  although  Lord  Eldon  was  of  opinion  that  the  title  was  good, 
yet  inasmuch  as  some  doubt  was  implied  by  a  provision  of  the  will  of 
the  ancestor,  of  the  title  to  a  part  of  the  estate,  he  refused  a  specific 
performance,  notwithstanding  the  Master  reported  a  perfect  title. 
In  Lowes  v.  Lusk,  14  Vesey,  547,  a  specific  performance  was 
denied,  because  the  vendor  had  committed  an  act  of  bank- 
ruptcy, although  he  swore  on  an  examination  before  the  Master, 
that  there  were  no  debts  on  which  a  commission  could  issue, 
and  there  was  no  evidence  tending  to  show  that  there  were 
such  debts,  by  which  alone  the  title  could  have  been  endan- 
gered. Drew  V.  Clark,  9  Vesey,  368.  The  complainant  was 
entitled  to  a  term  ot:  four  thousand  years,  and  a  forfeited 
mortgage  on  the  reversion  in  fee,  yet  the   bare  possibility  of 
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a  redemption  of  such  a  dry  remainder,  induced  the  Court  to 
refuse  a  performance.  In  Sheffield  v.  Mulgrave,  2  Vesey,  526, 
the  Chancellor  refused  to  compel  a  party  to  receive  a  title, 
although  it  had  been  found  to  be  good  by  a  Court  of  Law, 
because  he  suspected  that  there  might  be  some  latent  Equity  exist- 
ing against  it.  The  Chancellor  in  the  case  of  Roak  v.  Kidd,  5 
Vesey,  647,  refused  to  direct  a  trial  at  law  to  ascertain  if  the  title 
was  good,  when  the  defendant  objected  and  the  Court  entertained 
doubts  of  the  sufficiency  of  the  title,  but  dismissed  the  bill.  On 
this  subject  also.  Chief  Justice  Marshall,  in  the  case  of  Garett 
V.  Macon,  2  Brock,  244,  says  ;  "Both  on  principle  and  authority, 
I  think  it  very  clear  that  a  specific  performance  will  not  be 
decreed  on  the  application  of  the  vendor,  unless  his  ability 
to  make  such  a  title  as  he  has  agreed  to  make  be  unquestion- 
able." These  references  might  be  extended,  but  we  deem  it 
unnecessary. 

The  rule  of  Law,  then,  undoubtedly  is,  that  a  purchaser  who 
bargained  for  a  good  title,  shall  not  be  compelled  to  take  one 
which  is  subject  to  suspicion.  This  does  not  mean  that  the  title 
shall  be  good  beyond  a  possible  peradventure,  for  then  he 
might  never  be  satisfied,  but  then  it  must  be  free  from  reason- 
able doubt.  It  must  be  such  a  title  to  which  no  reasonable  man 
would  object ;  such  an  one  as  a  prudent  man  would  not  hesitate 
to  invest  his  own  money  upon,  at  a  full  market  price  ;  such  an 
one  as  will  bring,  in  the  market  as  high  a  price  with,  as  without 
the  objection.  When  we  force  a  title  upon  a  party,  we  must 
feel  an  assurance  that  it  cannot  be  taken  from  him.  It  is  not 
sufficient  that  the  title  is  probably  good,  but  we  must  feel  a  rea- 
sonable certainty  that  it  is  so. 

Is  the  complainant's  title  thus  clear,  is  the  important  ques- 
tion. Of  all  known  titles  to  land  beyond  a  mere  naked 
possession,  which  are  prima  Jade  good,  there  is  perhaps 
none,  recognized  by  law,  more  doubtful  and  uncertain,  than 
those  depending  for  their  validity  upon  an  adverse  possession 
under  a  Statute  of  Limitations  ;  and  especially  are  such 
titles  unsatisfactory,  when  they  depend  upon  a  limitation 
law  of  recent  date,   prescribing   a   short   time,    and  which  does 
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not  ran  against  those  who  may  not  immediately  assert  their  rights. 
The  cases  abeady  referred  to,  show  that  it  is  not  sufi&- 
cient,  in  all  cases,  to  show  a  title  prima  facie  good,  as  was  con- 
tended for  by  the  counsel  for  the  complainant.  It  is  for  him  to 
make  out  a  title  free  from  reasonable  suspicion  or  doubt,  and  not 
for  the  defendant  to  show  that  his  suspicions  are  certainly  well 
founded,  and  that  the  title  offered  him  must  fail.  It  is  suffi- 
cient for  him  to  point  out  a  way  in  which  it  reasonably  may 
fail.  It  is  not  for  him  to  hunt  up  those  persons  who  may 
come  in  and  destroy  the  title,  but  the  complainant  should  show 
with  reasonable  certainty,  at  least,  that  there  are  none  such  ; 
that  the  tax  title  was  in  one  against  whom  the  statute  under 
which  his  possession  becomes  available,  did  run.  We  will  not 
say  that  lapse  of  time  would  in  no  case  satisfy  us,  for  although 
it  is  possible  that  the  title  might  pass  from  infant  to  infant,  for 
an  indefinite  length  of  time,  so  that  the  statute  would  never 
commence  its  operation,  yet  after  a  time,  that  would  become  so 
very  improbable  as  not  to  excite  the  apprehension  of  a  rea- 
sonable mind.  In  the  case  of  Seymore  v.  DeLancey,  Hop- 
kins'R.,  Chancellor  Sanford  says  :  "But  if  the  possession  of 
William  Seymore  had  been  clearly  adverse  for  twenty-five 
years,  his  title  would  not,  I  think,  be  sufficiently  impeached, 
either  by  the  slight  proof  that  Henry  E.  Lutterloh  may 
have  been  an  alien,  or,  if  he  was  a  citizen,  by  the  mere  con- 
tingency, that  his  title  may  have  resided  since  his  death,  in 
persons  disabled  to  assert  their  rights."  Lutterloh  had  at 
that  time  been  dead  about  thirty-nine  years.  Such  a  length 
of  time  may  have  been  sufficient  to  allay  all  reasonable  ap- 
prehensions in  the  opinion  of  the  Chancellor.  While  this  case 
may  show,  so  far  as  a  mere  dictum  can  do  so, that  a  title  depend- 
ing upon  adverse  possession,under  limitation  laws, may  become  sat- 
isfactory, it  by  no  means  asserts  that  the  Court  will  in  all  cases 
compel  a  party  to  receive  such  a  title.  The  cloud  which  may  hang 
over  a  title,  may  be  of  every  imaginable  shade  of  obscurity  from 
that  which  admits  of  neither  light  nor  hope,  to  that  which  is  scarce- 
ly perceptible. 
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While  "we  may  not  require  the  title  to  be  free  from  every  specu- 
lative doubt,  it  ought  not  to  be  subject  to  a  reasonable  one — such 
as  would  excite  a  just  apprehension.  If  such  doubt  exist,  the 
complainant  must  clear  it  away,  till  his  title  would  bring  as  much 
in  market  as  if  no  question  Avere  made  in  relation  to  it.  Has  this 
been  done  with  the  title  before  us  ?  We  think  not.  We  cannot 
say  that  it  certainly  is  a  good  title.  In  the  language  of  one  of 
the  authorities,  we  cannot  warrant  it  to  the  purchaser.  What  rea- 
sonable man,  owning  this  title  would  not  prefer  to  have  this  doubt 
removed — this  cloud  dissipated  ?  Who  would  not  give  a  valuable 
consideration  to  obtain  a  complete  release  of  all  such  outstanding 
claims  as  might  exist  ?  Who  would  not  pay  his  money  more  free- 
ly, and  make  his  improvements  with  a  greater  feeling  of  security, 
if  this  uncertainty  were  not  resting  upon  his  title,  for  there  surely 
is  an  uncertainty  about  it  ?  No  prudent  individual  would  be  willing 
to  assure  this  title  for  nothing,  and  we  ought  not  to  compel  the 
defendant  to  take  it  for  a  clear  title,  and  pay  a  full  price  without 
such  assurance.  After  being  compelled  to  do  so,  he  would  still 
be  glad  to  pay  something  more,  to  be  made  certain  that  none 
could  contest  his  rights. 

Our  revenue  laws,  under  which  tax  titles  are  obtained,  secure 
to  persons  not  able  to  assert  their  claims,  a  right  to  redemption 
for  two  years  after  their  disabilities  cease,  and  we  all  know  that 
a  tax  title,  otherwise  unquestionable,  will  not  bring  any  thing  like  a 
full  price,  when  the  condition  of  the  person  holding  the  former  title 
is  not  known.  W^hen  there  may  be  such  right  of  redemption,  it  is 
believed  that  a  guaranty  is  always  required,  and  never  refused, 
against  such  a  contingency,  when  a  full  price  is  paid.  The  man 
who  would  ask  or  give  as  high  a  price  for  a  title  thus  ob- 
scured and  doubtful,  as  for  one  about  which  no  question 
could  be  raised,  would  be  considered  extravagant  or  reck- 
less, if  not  worse.  The  cases  are  parallel.  This  title  may 
be  good.  We  cannot  say  that  it  is  not,  nor  can  we  say  that  it 
is,  which  we  ought  to  be  able  to  do,  before  we  force  it  upon  the 
party. 

For  two  reasons,   then,   should  the  bill   have  been  dismissed. 
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When  it  was  filed,  the  complainant  was  as  much  in  default  as  was 
the  defendant.  Neither  party  had  strictly  performed,  nor  yet  had 
either  party  abandoned  the  contract.  The  defendant  still  retained 
possession  of  the  farm,  with  the  consent  of  the  complainant. 
Again  the  complainant  has  not  shown  such  a  title  as  Brown  should 
be  compelled  to  accept  and  pay  for.  Whether  the  objections  to 
this  title  can  be  cleared  up,  we  do  not  know,  as  each  party  seems 
to  have  proceeded  on  the  assumption  that  the  burthen  of  proof 
was  on  the  other. 

There  is  another  objection  to  the  decree  which  we  feel  called 
upon  to  notice.  Assuming  that  the  Court  was  right  in  decreeing 
a  specific  performance  by  both  parties,  it  was  improper  for  the 
decree  to  direct  the  sheriJBF  to  appraise  and  value  the  horses,  car- 
riage and  harness.  The  value  of  these  articles  might  have  been 
found  by  the  Court,  if  it  were  satisfied  from  the  evidence  before 
it,  or  it  should  have  been  refeiTed  to  a  Master  or  Special  Com- 
missioner— who,  to  be  sure  might  have  been  the  sheriflF — to  have 
determined  the  same  upon  proof  and  made  a  report  thereof. 
Whether  the  value  of  the  property  was  found  by  the  Court 
directly, or  through  the  medium  of  a  proper  officer,  it  should  in  either 
case  have  been  done  through  the  medium  of  testimony,  and  not 
by  the  judgment  of  the  Court  or  officer  on  inspection.  In  that 
way  alone  could  the  right  of  either  party  be  secured  to  have  the 
question  or  judgment  reviewed.  This  is  not  one  of  those  cases 
where  the  Court  may  appoint  Commissioners  to  act  on  view- 
Here  the  decision  of  the  sherifi"  was  made  final,  concluding  the 
parties,  and  to  be  acted  upon  immediately.  Whether  the  officer 
to  whom  a  reference  is  made  hears  testimony,  or  decides  upon 
his  own  observation  and  judgment,  in  either  case,  his  determina- 
tion should  be  reported  to,  and  approved  by  the  Court,  before  it 
becomes  final. 

The  decree  of  the  Circuit  Court  must  be  reversed  with  costs, 
and  the  bill  dismissed,  but  without  prejudice. 

Decree  reversed. 
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Charles  Pittman,  appellant,  v.  Samuel  Gaty  et  al.,  appellees. 

tdppeal  Jrom  Si.  Clai?'. 

In  an  action  of  ejectment,  the  plaintiff  claimed  under  a  sheriff's  deed  founded  on  a 
judgment  in  attachment.  The  debtor,  some  days  prior  to  the  levy,  conveyed  the 
land  to  a  third  person,  the  defendant  in  ejectment,  who  held  the  deed  unrecorded. 

At  the  time  of  thelevy  another  person  was  in  possession  :  Held,  that  if  the  latter  was 
the  tenant  of  the  defendant,  the  possession  was  constructive  notice  to  the  attach- 
ing creditor  of  the  defendant's  unregistered  deed. 

When  evidence,  which  is  irrelevant,  gets  into  a  case  in  the  shape  of  depositions  or 
otherwise,  it  is  the  duty  of  the  Comt,  when  required,  at  any  stage  of  the  ti-ial, 
to  exclude  it,  or  direct  the  jm-y  to  disregard  it. 

When  it  is  stated  in  a  bill  of  exceptions  that  an  instruction  was  refused  because  inap- 
plicable the  Supreme  Court  will  not  further  inquire  into  the  propriety  of  the  de- 
cision,unless  the  evidence  is  reported  to  which  the  instruction  is  claimed  to  apply. 

Ejectment,  in  the  St.  Clair  Circuit  Court,  brought  by 
the  appellees  against  the  appellant,  and  heard  before  the  Hon. 
Gustavus  P.  Koerner  and  a  jury,  at  the  April  term,  1848, 
when  a  verdict  and  judgment  were  rendered  for  the  plaintiffs 
below. 

The  facts  so  far  as  they  are  material  to  the  determination  of  the 
case,  are  adverted  to  by  the  Court  in  the  Opinion. 

J.  L.  D.  Morrison,  and  R.  S.  Blackwell,  for  the  appel- 
lant. 

The  possession  of  Mallows  was  the  possession  of  Pittman. 

A  purchaser  at  the  sheriff's  sale  is  chargeable  with  constructive 
notice  of  the  title  of  a  third  person  in  the  actual  possession  of 
the  land,  claiming  under  a  prior  unrecorded  deed  from  the  debtor, 
and  he  is  bound  to  inquire  into  the  extent  of  the  occupant's  inter- 
est. Parks  V.  Jackson,  11  Wend.  442,  466  ;  Tuttle  v.  Same,  6 
do.  213  ;  Hadduck  v.  Wilmarth,  5  New  Hamp.  181  ;  Priest  v. 
Rice,  1  Pick.  164. 

The  case  of  Jackson  v.  Post,  9  Cowen,  120,  goes  further 
and  decides,   that  where  a  judgment  debtor  had  conveyed  the 


DECEMBER  TERM,  1848.  187 

Pittman  v.  Gaty  et  al. 

land  to  a  third  person,  yfho  neglected  to  record  his  deed  before 
the  judgment  lien  attached,  the  vendee  would  hold  as  against  the 
purchaser  at  the  sheriff's  sale,  though  the  latter  had  no  notice, 
actual  or  constructive. 

Hearsay  evidence  is  clearly  inadmissible.  1  Greenl.  Ev.  §§ 
98,  99. 

D.  J.  Baker,  for  the  appellees. 

The  lien  of  the  judgment  attached  and  related  to  the  date  of 
the  levy  of  the  writ  of  attachment,  or  to  the  time  of  filing  in  the 
recorder's  office,  the  sheriff's  certificate  of  the  levy.  Martin  v. 
Dryden,  1  Gilm.  188. 

If  Meacham  had,  before  the  issuing  of  the  attachment,  con- 
veyed by  deed,  though  unrecorded  or  fraudulent,  the  lands  levied 
on,  to  Pittman,  he  had  no  title  in  himself,  after  the  execution  of 
the  deed  ;  but  the  deed,  being  unrecorded,  was  not  operative 
as  against  Meacham's  creditors  till  they  were  notified  of  its  exist- 
ence.    Rev.  Stat.  108,  §  23. 

Some  kinds  of  hearsay  may  be,  in  regard  to  some  matters,  pro- 
per evidence.  As  to  what  is  hearsay,  see  1  Greenl.  Ev.  §§  101, 
108. 

The  appellant's  counsel  say  :  "  The  possession  of  Mallows 
was  the  possession  of  Pittman."  An  unaccountable  assumption, 
indeed — a  begging  of  the  question.  This  was  one  of  the  prin- 
cipal, if  not  the  principal,  questions  to  be  decided  in  the  case. 
This  is  shown  clearly  by  the  character  of  the  majority  of  the  in- 
structions given  at  the  instance  of  each  party.  It  was  a  main 
issue  before  the  Court  which  tried  the  case,  and,  by  their  verdict, 
they  have  said  that  Mallows  was  not  the  tenant  of  Pittman,  at 
the  time  of  the  filing  of  the  certificate  of  the  levy  of  the  attach- 
ment, but  was  the  tenant  of  Meacham,  and  paid  rent  to  him, 
the  unrecorded  deed  to  the  contrary,  notwithstanding.  This 
assumption,  then,  being  wholly  unauthorized,  the  argument  of 
the  counsel,  based  on  it,  necessarily  falls  to  the  ground,  hav- 
ing no  application  to  the  present  case  on  the  part  of  the  ap- 
pellant. 

The  counsel,  arguing  from  this  assumption,  say :     *'A  pur- 
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chaser  at  a  sheriff's  sale  is  chargeable  with  constructive  no- 
tice of  the  title  of  a  third  person  in  the  actual  possession  of 
the  land,  claiming  under  a  prior  unrecorded  deed  from  the  debtor, 
and  he  is  bound  to  inquire  into  the  extent  of  the  occupant's  in- 
terest," and  refers  to  several  authorities  to  prove  this  position. 
This  doctrine  is  unquestionably  true.  The  plaintiffs  in  this  case 
have  no  occasion  to  question  its  correctness.  But,  it  applies  to 
the  foregoing  untrue  assumption  and  is  based  on  it,  and  has  no 
bearing,  at  least,  unfavorable,  to  the  appellees'  case,  on  the  ques- 
tions involved  therein ;  because  Meacham's,  and  not  Pittman's 
tenant  was  in  actual  possession  of  the  land  in  controversy,  long 
after  this  unrecorded  deed  was  made  to  Pittman  and,  at  the  time 
of,  and  long  after  the  levy  of  the  writ  of  attachment. 

The  Court  will  observe,  the  testimony  adduced  on  the  trial  is 
not  attempted  to  be  given.  Nothing  is  presented  in  this  Court, 
only  the  rulings  and  decisions  of  the  Court  below,  on  the  several 
questions  of  law  arising  during  the  progress  and  trial  of  the  cause 
in  that  Court. 

The  case  by  the  appellant's  counsel  referred  to  in  9  Cowen, 
of  Jackson  v.  Post,  was  made  by  the  N.  Y.  Court,  under  the 
recording  Act  of  that  State,  which  declares  the  unrecorded  deed 
to  be  void  only  as  against  a  bona  fide  purchaser  or  mortgagee, 
for  a  valuable  consideration,  who  had  recorded  his  conveyance. 
It  has  direct  reference  to  the  provisions  of  that  Act,  and  does  not 
hold  good  or  apply  to  a  case  arising  under  the  statute  of  this 
State,  which  is  different  from  that  in  its  provisions  and  more 
extensive  in  its  application.  Our  Act  declares,  "that  conveyan- 
ces shall  take  effect  from  and  after  the  recording,  or  rather  filing 
for  record,  and  not  before,  as  to  all  creditors  and  subsequent 
purchasers,  without  notice,"  and  are  void  as  to  all  such  creditors 
and  purchasers  without  notice.  Rev.  Stat.,  108,  §  23. 

None  of  the  evidence  in  this  case,  or  very  little,  which 
was  given  on  the  trial  is  presented  to  this  Court.  Only  ques- 
tions of  law  arising  in  the  case  were  intended  to-be  presented. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,    C.   J.     This    was    an    action    of    ejectment    com- 
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menced  by  Gaty  and  others  against  Pittman,  The  plaintiffs 
claimed  title  to  the  premises  by  virtue  of  a  plaintiff^s  deed 
founded  on  a  judgment  in  attachment  against  Meacham. 
The  writ  of  attachment  was  levied  on  the  31st  of  December, 
1841.  The  defendant  claimed  title  by  virtue  of  an  unre- 
corded deed  from  Meacham,  executed  on  the  22d  of  Decem- 
ber, 1841,  At  the  time  of  the  levy  of  the  attachment,  one 
Mallows  was  in  possession  of  the  premises.  The  principal 
question  on  the  trial  was  whether  Mallows  was  the  tenant  of 
the  defendant.  If  such  tenant,  his  possession  was  construct- 
ive notice  to  the  attaching  creditors  of  the  defendant's  unreg- 
istered deed.  This  state  of  case  appears  from  the  bill  of  excep- 
tions, although  it  does  not  purport  to  contain  all  the  evidence. 

The  Court  refused  an  instruction  asked  by  the  defendant  in 
these  words  :  "That  hearsay  is  not  competent  evidence  upon 
which  to  found  a  verdict,  and  if  the  jury  believe,  that  any  por- 
tion of  the  deposition  of  Johnson  is  mere  hearsay  of  third 

persons  disconnected  with  the  suit,  they  will  disregard  such  por- 
tions of  said  depositions." 

The  deposition  referred  to  in  the  instruction  is  not  incorpora- 
ted into  the  bill  of  exceptions,  but  enough  of  the  case  is  reported 
to  show  clearly  that  no  question  arose  on  the  trial,  which  would 
have  justified  the  introduction  of  mere  hearsay  evidence.  As  a 
general  rule,  such  evidence  is  wholly  inadmissible.  The  excep- 
tions to  the  rule  are  few  and  confined  chiefly  to  questins  of  ped- 
igree. When  evidence  which  is  irrelevant,  or  incompetent  in 
any  event  to  establish  a  fact,  gets  into  a  case  in  the  shape  of 
depositions  or  otherwise,  it  is  the  duty  of  the  Court  when  requir- 
ed, at  any  stage  of  the  trial,  to  exclude  it,  or  direct  the  jury  to 
disregard  it.  There  is  a  clear  distinction  between  this  sort  of 
proof  and  secondary  evidence.  The  former  is  never  admis- 
sible ;  the  latter  always  is,  when  the  primary  proof  cannot  be 
produced,  and  if  admitted  without  objection,  it  becomes  a  part 
of  the  case,  and  cannot  afterwards  be  excluded,  because,  though 
not  the  best  evidence,  it  is  still  relevant,  and  tends  to  elucidate 
the  question  in  issue.  The  party,  by  permitting  it  to  be  intro- 
duced, dispenses  with  the  production  of  the  superior  evidence. 
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It  is  insisted  that  the  instruction  was  inapplicable  to  the 
facts  of  the  case,  and  therefore  properly  refused.  If  with- 
held on  that  ground,  the  bill  of  exceptions  should  so  state  ; 
or  the  deposition  should  be  sent  up  to  enable  this  Court  to 
determine  whether  the  instruction  was  pertinent  or  not. 
Where  the  Judge  states  in  the  bill  of  exceptions  that  an  in- 
struction is  refused  because  inapplicable,  this  Court  will  not 
further  inquire  into  the  propriety  of  the  decision,  unless  the 
evidence  is  reported  to  which  the  instruction  is  claimed  to 
apply.  But  where,  as  in  this  case,  an  instruction  asserts  a 
correct  legal  principle,  and  points  directly  to  evidence  in  the 
case,  unless  it  affirmatively  appears  from  the  bill  of  excep- 
tions, that  it  was  considered  inapplicable,  it  is  but  fair  to  con- 
clude that  it  was  refused  because  the  Court  believed  it  to  be  er- 
roneous. 

It  is  further  insisted,  that  the  question  whether  the  depo- 
sition contained  improper  evidence  should  have  been  refer- 
red directly  to  the  Court  for  its  decision.  It  is  true,  that 
might  have  been  done  ;  but  we  can  see  no  objection  to  a  di- 
rection to  the  jury  to  disregard  the  statements  of  the  wit- 
ness, if  they  found  that  he  had  testified  from  information 
derived  from  third  persons,  and  not  of  facts  with  his  own 
knowledge.  In  many  cases,  there  is  a  manifest  propriety  in 
this  practice.  Whether  the  evidence  is  lawful  or  not,  may 
often  depend  on  the  proper  conclusion  to  be  drawn  from  a 
complicated  state  of  facts,  which  the  jury  are,  at  least,  as 
competent  to  arrive  at  as  the  Court.  In  this  case,  the  evi- 
dence in  connection  with  the  desposition  may  have  left  it 
doubtful  whether  the  witness  spoke  of  matters  on  his  own 
knowledge,  or  on  information  received  from  others  ;  and  that 
question  should  have  been  referred  to  the  jury,  to  be  deter- 
mined as  every  other  question  of  fact  under  the  instructions 
of  the  Court. (a) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 

(a)  Frick  v.  McClurg,  4  Gil  R.  577,  and  notes. 
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Larnard  Kidder,  appellant,  v.  Trustees  of  Schools,  &c., 

appellees. 

Appeal  from   Warren. 

A  School  Conmaissioner,  who  is  authorized  to  sell  school  lauds  upon  a  credit,  under 
the  provisions  of  the  Act  of  January  12,  1833,  may  contract  with  the  purchaser  for 
payment  of  interest. 

A  School  Commissioner  is  a  ministerial  officer,  and  acts  under  a  power  delegated  by 
the  Legislature.  The  inhabitants  of  his  township  may  determine  whether  the  school 
lands  shall  be  sold  on  a  credit,  but  the  terms  of  that  credit  are  left  to  the  discretion 
of  the  Commissioner. 

The  term  "credit,"  must  receive  an  extended  or  a  limited  construction,  depending 
upon  the  character  of  the  instrument  in  which  it  is  used.  In  a  contract,  its  mean- 
ing would  be  limited  so  as  not  to  include  interest,  unless  it  were  expressed. 

This  case  was  submitted  to  the  Circuit  Court  o£  Warren 
county  at  the  May  term,  1848,  the  Hon.  Norman  H.  Purple 
presiding,  for  a  decision  upon  the  following  statement  of 
facts  : 

"  On  the  15th  of  January,  1838,  Larnard  Kidder  executed  to 
the  School  Commissioner  three  notes  under  seal  of  the  same  tenor 
and  date,  and  for  like  amounts,  two  hundred  and  seventy  dollars 
and  thirteen  and  a  third  cents  each,  payable  one,  two  and  three 
years  after  date — the  first  of  said  notes  being  in  the  words  and 
figures  following,  to  wit : 
'  S270.13I 

For  value  received,  one  year  after  date,  we  or  either  of  us  pro- 
mise to  pay  W.  S.  Berry,  School  Commissioner  and  agent  for  the 
inhabitants  of  Warren  county,  or  his  successor  in  office,  for  the 
use  of  the  inhabitants  of  township  No.  eight  north,  of  range  2 
west,  the  sum  of  two  hundred  and  seventy  dollars  and  13|  cents, 
with  12  per  cent.  int.  thereon,  from  date  until  paid — said  interest 
payably  semi-annually  in  advance.  Witness  our  hapds  and  seals 
this  fifteenth  day  of  January,  A.  D.  1838. 

Larnard  Kidder.         [seal.] 
James  Tucker.  [seal.] 

.    John  M.  HoisiNGTON.    [seal.]' 
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These  notes  were  given  for  school  land  bought  by  Kidder  at  a 
public  sale  of  said  land  made  by  the  School  Commissioner.  The 
land  for  which  the  notes  were  given  was  sold  on  a  credit  of  one, 
two  and  three  years,  in  accordance  with  the  petition  of  the  inhab- 
itants of  the  township  for  its  sale.  The  petition  prayed  that  the 
land  might  be  sold  '  on  a  credit  of  one,  two  and  three  years  at 
twelve  per  cent,  interest  from  the  date  of  the  sale,  to  be  paid 
semi-annually.'  When  said  land  was  advertised  for  sale,  it  was 
stated  in  the  advertisement  that  the  sale  would  be  "  on  a  credit 
of  one,  two  and  three  years,  the  purchaser  giving  a  mortgage  on 
the  lots  purchased,  and  notes  with  approved  security  for  the  pur- 
chase money  with  12  per  cent,  interest,  payable  semi-annually  in 
advance.' 

On  the  15th  January,  1838,  the  land  was  sold  in  conformity  with 
the  petition  and  advertisement  aforesaid,  and  said  Kidder  became 
the  purchaser  of  eighty  acres  thereof,  and,  on  the  same  day,  gave 
the  notes  aforesaid  with  security  for  the  purchase  money.  On 
the  day  said  notes  were  made,  said  Kidder  paid  there- 
on as  advance  interest,  forty- eight  dollars  and  sixty  cents,  and 
subsequently  made  the  following  payments  :  (here  followed  a  list 
of  the  same. ) 

Upon  the  above  facts,  the  Court  is  asked  to  pronounce  judg- 
ment in  favor  of  the  Trustees  of  Schools  of  township  eight  north, 
range  two  west,  against  said  Kidder  and  his  securities,  for  so 
much  as  remains  due  and  unpaid  on  said  notes. 

0.  H.  Browning,  for  Trustees,  &c. 

A.  Williams,  Att'y  for  Kidder." 

Upon  this  statement,  after  argument  by  the  counsel,  the  Court 
rendered  a  judgment  in  favor  of  the  Trustees,  and  against  the 
defendants,  for  $534.97,  and  costs.  From  this  judgment  Kidder 
appealed  to  this  Court. 

C.  B.  Lawrence,  for  the  appellant,  cited  and  commented 
upon  the  Act  of  the  Legislature  on  the  subject  of  sales  on  a 
credit.  R.  L.  566.  He  contended  that  the  sale  in  this 
case  was  in    contravention    of    law,    twelve    per  cent,  interest 
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being   reserved.     "Credit,"  lie   insisted,  meant  a  time  for  pay- 
ment, without  interest. 

I£  an  agent  exceed  his  authority,  the  contract  is  good  so  far  as 
the  authority  goes,  but  not  so  as  to  the  excess.  Hatch  v.  Mann, 
15  Wend.  44 ;  Vose  v.  Dean,  7  Mass.  280  ;  Stevenson  v.  Mor- 
timer, 2  Cowper,  805  ;  7  Comyn's  Dig.,  15. 

0.  H.  Browning,  for  the  appellees,  argued  that  credit  sales 
did  not  necessarily  exclude  the  idea  of  interest.  He  cited  and 
commented  upon  the  following  authorities  :  Session  Laws  of  1829, 
p.  152-3,  §§  5,  10  ;  Session  Laws  of  1831,  p.  75,  §  2  ;  R.  L. 
565,  §•9  ;  ih.  348,  566. 

If  it  become  necessary  to  uphold  a  contract,  the  interest  may 
be  considered  as  a  part  of  the  purchase  money.  Beete  v.  Bid- 
good,  14  Eng.  Com.  Law  R.  82 ;  Marshall  v.  Poole,  13 
East,  98. 

A.  Williams  concluded  the  argument  in  behalf  of  the  appel- 
lant. 

Where  a  special  authority  is  given  to  magistrates  and  others  by 
statute,  their  acts  are  null  and  void,  unless  they  proceed  in  the 
manner  and  under  the  restrictions  which  it  imposes.  2  Starkie's 
Ev.  660  ;  3  U.  S.  Dig.  73,  §§  51, 108, 122  ;  Dillingham  v.  Snow, 
5  Mass.  557  ;  Bangs  v.  Snow,  1  do.  190  ;  Stetson  v.  Kempton, 
13  do.  281. 

There  is  no  position,  which  depends  on  clearer  principles, 
than  that  every  act  of  a  delegated  authority  contrary  to  the  com- 
mission under  which  it  is  exercised  is  void.  Merrill  v.  Sherburne, 
1  New  Hamp.  216. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  There  is  but  a  single  question  presented  in 
this  case,  depending  entirely  upon  the  construction  to  be 
given  to  the  Act  of  12th  of  January,  1833,  authorizing  a  credit 
on  sales  of  school  lands.  That  Act  provides,  "that  whenever 
the  inhabitants  of  a  township,  petitioning  for  the  sale  of  the 
sixteenth  section,  shall  be  of  opinion  that  their  interests 
would  be  promoted  by  selling  said  section  on  a  credit,  they 
ILL.   R.  VOL.   X.  14 
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may  represent  the  same  in  their  petition ;  •whereupon  it  shall 
be  the  duty  of  the  Commissioner  to  sell  said  lands  on  a  credit 
of  one,  two,  and  three  years,  the  purchaser  giving  a  mortgage 
on  the  land,  and  good  personal  security,  for  the  payment  of  the 
purchase  money,  to  be  approved  by  the  County  Commissioners'' 
Courts  respectively."  Can  the  Commissioners  sell  upon  the  cre- 
dits specified,  and  agree  with  the  purchaser  for  the  payment  of 
interest  ?  This  is  the  only  question.  We  are  clearly  of  opinion 
that  he  may.  The  School  Commissioner  is  a  ministerial  officer  or 
agent  appointed  by  the  law  to  do  certain  things,  and  among 
others,  to  sell  the  school  lands.  In  doing  this,  he  exercises  a^ 
power  delegated  to  him  by  the  Legislature.  In  that  delegation 
of  power  he  might  have  been  invested  with  greater  or  less  direc- 
tion according  to  the  pleasure  of  the  Legislature.  The  law  has 
specified  the  extent  of  the  credit,  and  the  character  of  the  secu- 
rity. This  might  have  been  left  to  the  discretion  of  the  Com- 
missioner, had  it  been  thought  advisable.  Upon  the  inhabitants 
of  the  township  is  conferred  the  discretion  of  determining 
whether  the  land  shall  be  sold  on  a  credit,  the  extent  of 
which  is  fixed  by  the  law,  while  the  terms  of  the  credit  are 
left  to  the  discretion  of  the  Commissioner.  The  sale  was 
not  the  less  upon  a  credit  because  interest  was  agreed  to  be 
paid  upon  the  purchase  money.  A  credit  may  be  given 
either  with  or  without  interest,  as  its  terms  may  be  various.- 
The  term  "credit"  must  receive  an  extended  or  limited  con- 
struction depending  upon  the  character  of  the  instrument  in 
which  it  is  used.  In  a  contract,  its  meaning  would  be  limited 
so  as  not  to  include  interest  unless  it  were  expressed,  as,  if 
one  sells  a  farm  for  so  much  money,  on  a  credit  of  one,  two- 
and  three  years.  There  the  instalments  would  not  bear  inter- 
est. But  if  one  empowers  another  to  sell  his  farm  upon  a 
credit  of  one,  two  and  three  years,  without  specifying  whether 
the  credit  shall  be  with  or  without  interest,  he  thereby 
gives  a  discretion  to  his  attorney,  to  agree  upon  the  terms  of 
the  credit  as  he  shall  think  proper.  If  under  such  a  power, 
the  agent  should  stipulate  for  interest,  it  would  hardly  be- 
contended  by  any,   that   for   that  reason   the   principal   might 
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repudiate  the  contract,  upon  the  ground  that  the  agent  had  ex- 
ceeded his  authority,  or  that  the  purchaser  could  resist  the  pay- 
ment of  interest,  because  the  agent  was  not  authorized  to  contract 
for  it.  If  the  sale  would  be  binding  upon  either,  it  would  be  up- 
on both.  This  latter  case  is  precisely  parallel  with  the  one  before 
us.  Here  the  Legislature  has  conferred  a  power  upon  the  Com- 
missioner, to  sell  land,  and  has  necessarily  vested  him  with  the  or- 
dinary discretion  of  an  agent  as  to  the  mode  and  terms  of  execu- 
ting the  power,  within  the  specified  limits  and  restrictions  contain- 
ed in  the  Act.  Suppose  the  Legislature  were  to  authorize  an 
agent  to  loan  public  money  upon  a  given  credit,  saying  nothing 
about  interest,  would  it  be  contended  that  the  agent  could  not  law- 
fully contract  for  interest  ?  And  yet  it  might  with  equal  pro- 
priety be  said,  that  he  was  vested  with  no  such  discretion.  We 
do  not  perceive  the  applicability  of  the  cases  referred  to,  showing 
that  a  public  officer,  whose  compensation  is  fixed  by  law  for  the 
performance  of  certain  official  acts,  cannot  become  entitled,  by 
agreement,  to  a  greater  compensation  for  the  performance  of 
those  acts.  Here  the  officer  or  agent  receives  no  greater  comp  en- 
sation  when  he  contracts  for  interest,  than  when  he  does  not.  It 
is  not  for  his  benefit  that  the  interest  is  promised,  but  for  the  in- 
habitants of  the  township.  Being  of  opinion  that  this  sale  was 
made  in  pursuance  of  the  authority  conferred  by  the  statute  and 
therefore  valid  and  binding  as  well  upon  the  purchaser  as  the 
State,  the  judgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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Paris  Mason,   for  tite  use   of   Sarah   Mason,   Guardian,  &c. 
appellant,  v.  John  R.  Caldwell,  appellee. 

^pjjeal  from  Jersey. 

A  bond  for  the  conveyance  of  real  estate  contained  the  following  clause :  '  'But  should 
the  said  John  R.  Caldwell,  or  his  assignee,  fail  to  pay  the  said  sum  of  money 
specified  in  said  notes,  within  ten  days  after  the  same  become  due,  he  hereby  for- 
feits all  claim  to  said  lots,  and  all  moneys  paid  thereon,  and  this  bond,  in  such 
event,  shall  be  void,  both  in  law  and  equity,  and  the  title  to  said  lots  shall  con- 
tinue in  the  original  proprietor,  as  if  no  sale  had  been  made : ' '  Held,  [^that  it  was 
the  undoubted  intention  of  both  parties,  when  they  inserted  the  clause,  to  provide 
a  penalty  to  insure  a  prompt  performance  by  the  purchaser. 

If  a  person  professing  to  act  on  behalf  of  another,  but  without  authority,  enters  into 
a  contract,  which,  for  the  want  of  such  authority,  would  render  the  professed 
agent  personally  liable,  such  contract  may  be  adopted  by  the  principal  while  it  is 
still  in  force  as  between  the  professed  agent  and  the  other  party. 

If  an  administrator  or  guardian,  in  his  representative  caijacity,  make  a  contract  or 
covenant  which  he  has  no  right  to  make,  and  which  is  not  binding  upon  the  estate 
or  ward,  he  is  personally  bound  to  make  it  good. 

A  bond  for  the  conveyance  of  real  estate  contained  the  following  clause :  ' '  Then  the 
said  Sarah  Mason,  guardian  as  aforesaid,  by  the  said  Paris,  her  attorney  as  afore- 
said, covenants  for  herself  and  her  successor,  to  make  and  execute  a  good  and 
sufficient  deed,  with  wai-ranty, "  &c.  After  the  ward  became  of  lawful  age,  and 
had  married,  she,  with  her  husband  and  former  guardian,  executed  a  deedof  war- 
ranty to  the  obligee,  who  refused  to  make  his  payments  and  to  receive  the  deed: 
Held,  that  although  the  bond  was  void  so  far  as  the  ward  was  concerned,  it  was 
binding  on  those  who  made  it ;  by  making  and  tendering  the  deed  the  bond  was 
adopted  by  the  ward  after  becoming  of  lawful  age,  and  thereby  discharged  the 
guardian  and  her  attorney ;  and  that  the  obligee,  by  neglecting  to  repudiate  and 
deliver  up  the  bond,  and  demand  his  notes,  prior  to  such  adoption,  lost  his  claim 
to  indemnity  against  the  agent:  Held,  further,  that  the  terms  of  the  bond  were  com- 
plied with  by  the  making  and  tender  of  the  deed. 

« 

Assumpsit,  in  tlie  Jersey  Circuit  Court,  brought  by  the  appel- 
lant against  the  appellee,  and  heard  before  the  Hon.  Samuel  D. 
Lockwood,  at  the  September  term,  1844. 

In  September,  1843,  the  defendant,  by  his  attorneys,  filed  six 
pleas,  of  which  the  following  is  the  substance  : 

1.    The   defendant  pleaded   that   the    only   consideration   of 
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the  notes  was  a  sale  of  certain  town  lots  in  Grafton,  as  spe- 
cified in  a  certain  title  bond,  and  the  delivery  of  said  bond, 
to  the  defendant,  by  the  said  plaintiff,  which  bond  is  as  fol- 
lows: 

"Know  all  men  by  these  presents,  that  I,  Sarah  Mason,  guar- 
dian of  Maria  Mason,  infant  heir  of  James  Mason,  deceased,  by 
Paris  Mason,  my  attorney,  by  deed  bearing  date  the  12th  day  of 
May,  1835,  am  held  and  firmly  bound  linto  John  R.  Caldwell,  of 
the  county  of  Greene,  and  State  of  Illinois,  in  the  penal  sum  of 
eight  hundred  and  fifty- four  dollars — the  payment  of  whic^,  well 
and  truly  to  be  made,  I  bind  myself  and  my  successor,  as  such 
guardian,  firmly  by  these  presents. 

The  condition  of  the  above  bond  is  such,  that  whereas  the  said 
John  R.  Caldwell  has  this  day  purchased  at  public  sale,  lots  No's. 
9  and  11,  in  block  37  (thirty- seven),  in  the  town  of  Grafton, 
county  of  Greene,  and  State  of  Illinois,  for  the  sum  of  four  hun- 
dred and  twenty-seven  dollars — and  the  said  John  R,  Caldwell 
having  executed  his  notes  for  the  sum  of  three  hundred  and  eighty- 
four  1^(2,  dollars,  bearing  even  date  herewith,  and  payable  to  Paris 
Mason,  for  the  use  of  Sarah  Mason,  guardian  of  said  infant  heir, 
one  and  two  years  from  the  date  thereof :  Now,  therefore,  if  the 
said  John  R.  Caldwell  shall  pay,  or  cause  to  be  paid,  said  sum  of 
money  specified  in  said  notes  according  to  the  tenor  and  effect 
thereof — then  the  said  Sarah  Mason,  guardian  as  aforesaid,  by 
the  said  Paris,  her  attorney  as  aforesaid,  covenants,  for  herself 
and  her  successor,  to  make  and  execute  a  good  and  sufficient 
deed,  with  warranty  of  the  above  described  lots  of  land,  to  the 
said  John  R.  Caldwell,  in  pursuance  of  and  according  to  the  pro- 
visions of  an  Act  passed  by  the  Legislature  of  the  State  of  Illinois, 
entitled,  'An  Act  for  the  benefit  of  the  infant  heir  of  James  Ma- 
son, deceased,'  approved  January  20,  1835,  and  ^'anuary  16, 
1836.  But  should  the  said  John  R.  Caldwell  or  his  assignee,  fail 
to  pay  said  sum  of  money  specified  in  said  notes,  within  ten  days 
after  the  same  become  due,  he  hereby  forfeits  all  claim  to  said 
lots,  and  all  moneys  paid  thereon ;  and  this  bond,  in  such  event, 
shall  be  void,  both  in  law  and  equity,  and  the  title   to   said  lots 


198  SPRINGFIELD. 


Mason,  &c.  v.  Caldwell, 


shall  continue  in  the  original  proprietor  as  if  no  sale  had  been 

made.     In  testimony  whereof,    I  have  hereunto    set   my  hand 

and  seal,  by  Paris  Mason,  my  attorney,  this  27th  day  of  May, 

1836. 

Sarah  Mason,     [l.  s.] 

by  Paris  Mason,  her  attorney. 

The  defendant  then  averred  that  said  Acts  of  the  Legislature 
had  not  been  complied  with,  inasmuch  as  the  said  guardian  did 
not  execute  bonds  and  obtain  the  sanction  of  the  Judge  of  Pro- 
bate in  regard  to  said  sale — that  she  had  no  power  to  convey — 
that  she  had  no  title ;  and  that  the  consideration  of  said  notes  had 
failed,  &c. 

2.  The  defendant  pleaded  that  the  consideration  of  the  notes 
was  the  same  as  before  and  none  other ;  that  defendant  failed  to 
pay  the  notes  and  interest,  according  to  the  stipulation  in  the  bond, 
whereby  he  forfeited  all  claim  to  the  said  lots,  and  said  bond  be- 
came void,  and  the  title  re-vested  in  the  original  proprietor,  and 
that  said  Sarah  Mason,  or  Paris  Mason,  had  no  title  or  authority 
in  law  to  sell  the  same  ;  so  that  the  consideration  had  wholly 
failed. 

3.  The  defendant  pleaded  that  the  consideration  of  the  notes 
was  the  same  as  before  and  none  other ;  that  Paris  Mason  acted 
as  pretended  attorney  for  Sarah  Mason,  guardian  of  Martha 
Maria  Mason,  an  infant  under  the  age  of  twenty- one  years ;  that 
said  sale  by  the  said  Paris  was  without  authority  of  law  and  void, 
and  not  binding  upon  the  rights  and  responsibilities  of  the  said 
Martha  Maria  ;  that  Paris  Mason  had  no  title ;  so  that  the  con- 
sideration of  said  notes  had  wholly  failed. 

4.  The  defendant  pleaded  that  the  consideration  of  said 
notes  was  the  same  as  before  and  none  other ;  that  said  Acts 
of  the  Legislature  had  not  been  complied  with,  inasmuch  as 
the  Judge  of  Probate  of  Madison  county  had  never  made  any 
order,  divesting  the  said  Martha  Maria  Mason  of  her  title  of, 
in,  and  to,  the  said  lots  of  land  ;  that  said  Sarah  Mason  and 
Paris  Mason  had  no  title ;  so  that  the  consideration,  &c.,  had 
wholly  failed. 


\ 
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5.  The  defendant  pleaded  that  the  consideration  of  said 
notes  was  the  same  as  before  ;  that  said  sale  was  made  by 
Paris  Mason,  agent,  &c.;  that,  at  the  time  of  said  sale,  «aid 
Paris  agreed  with  the  said  defendant  that  if  defendant  bought 
said  lots,  and  would  execute  his  note  for  the  same,  and  pay 
ten  per  cent,  of  the  purchase  money  down,  that  defendant 
should  have  the  option  of  declining  to  pay  for  said  lots,  and 
the  said  sale  become  void  by  the  failure  of  defendant  to  pay 
said  notes  and  interest,  &c.;  that  defendant,  relying  upon 
said  agreement,  agreed  to  purchase,  &c.,  and  did  pay  down 
the  ten  per  cent,  and  did  execute  his  notes,  &c.;  that,  being 
desirous  of  surrendering  his  interest,  &c.,  he  wholly  failed  to 
pay  said  notes,  whereby  he  forfeited  all  claim  to  said  lots  and 
the  title,  and  the  same  continued  in  the  said  Martha  Maria  ; 
that  he  never  had  possession  of  said  lots  ;  that  the  said  Paris 
Mason  and  Sarah  Mason  had  no  title  ;  so  that  the  consideration 
wholly  failed. 

6.  The  defendant  pleaded  that  the  consideration  of  said  notes 
was  the  same  as  before  ;  that  Paris  Mason,  making  said  sale, 
pretended  to  be  attorney  in  fact  for  the  said  Sarah  Mason,  by 
deed  for  that  purpose  ;  that  there  was  no  such  power  of  attor- 
ney, so  that  the  sale  was  entirely  void,  and  not  binding  upon 
said  Sarah  Mason  or  upon  Martha  Maria ;  that  the  said  Paris 
Mason  had  no  title  ;  so  the  consideration  of  said  notes  had  wholly 
failed. 

1.  To  the  first  of  said  pleas,  the  plaintifi"  replied,  that, 
soon  after  the  execution  of  said  notes  and  bond,  the  said 
Martha  Maria  Mason  become  of  full  and  lawful  age,  and 
intermarried  with  one  William  H.  Allen  ;  and  that,  after  the 
maturity  of  said  notes,  and  after  the  said  marriage,  but  be- 
fore the  commencement  of  this  suit,  and  before  any  demand 
for  a  deed,  or  tender  of  the  money  expressed  '  in  the  said 
notes,  or  offer  to  pay  the  same,  or  any  part  thereof,  viz  :  on 
the  10th  day  of  May,  1842,  the  said  Wm.  H.  Allen,  and 
Martha  Maria,  his  wife,  and  the  said  Sarah  Mason,  executed 
a   good    and    sufficient    warranty   deed    to  the  said  defendant 
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for  the  said  lots,  and  caused  the  same  to  be  duly  tendered 
to  the  said  defendant,  viz:  on  the  said  10th  May,  at,  &c.; 
thai  they  always  were  and  still  are  ready  and  willing  to 
make  and  deliver  such  deed,  upon  payment  being  made, 
&c.  But  that  the  defendant  .then  and  there  and  at  all  times, 
refused  to  pay  said  notes  and  receive  said  deed,  whereby 
there  would  have  been  conveyed  to  him  an  indefeasible  estate 
in  said  lots,  in  fee  simple  absolute.  All  which,  &c.  "Wherefore, 
&c. 

2.  To  the  second  plea,  plaintiff  filed  a  general  demurrer. 

3.  To  the  third  plea,  the  plaintiff  replied  that  said  sale 
was  made  by  the  said  Paris  Mason,  as  agent  of  the  said  Sa- 
rah Mason,  under  a  power  of  attorney  supposed  to  be  ample 
and  sufficient  to  authorize  the  plaintiff  to  act  in  that  behalf  ; 
and  that  subsequent  to  said  sale,  and  before  the  maturity  of 
said  notes,  the  said  Sarah  fully  adopted  and  confirmed  all 
the  acts  of  her  said  agent ;  that  she  had  been  at  all  times 
ready,  and  still  was  ready  and  willing  to  fulfil  all  the  stipulations 
of  said  bond,  so  far  as  the  same  depended  on  her,  upon 
the  defendant  paying  the  said  notes  according  to  their  terms,  &c. 
Wherefore,  &c. 

4.  To  the  fourth  plea  the  plaintiff  filed  a  general  de- 
murrer. 

5.  To  the  fifth  plea  the  plaintiff  also  filed  a  general  de- 
murrer. 

6.  To  the  sixth  plea,  the  plaintiff  replied  in  the  language  of 
the  replication  to  the  third  plea. 

The  defendant  joined  in  the  demurrer  to  the  second,  fourth, 
and  fifth  pleas,  and  demurred  to  the  replications  to  the  first, 
third  and  sixth  pleas,  and  the  plaintiff  joined  in  the  defendant's 
demurrer. 

At  a  subsequent  term,  the  defendant,  on  leave,  filed  a  plea 
of  non  assu7npsit  to  the  common  counts  of  the  plaintiff's  dec- 
laration. 

The  Court,  pro  forma,  sustained  all  the  demurrers  ;  and  a 
general  judgment  was  rendered  for  the  defendant. 
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H.  W.  Billings  andL.  B.  Parsons,  Jr.,  for  the  appellant. 

1.  The  replication  to  the  first  plea  is  good.  It  avers  that 
a  good  deed  was  tendered  to  Caldwell,  and  a  demand  made 
for  the  money,  and  that  he  refused  to  pay  the  notes  or  take  the 
deed.  Hunt  v.  Livermore,  5  Pick.  897  ;  Duncan  v.  Charles, 
4  Scam.  564  ;  Manning  v.  Brown,  1  Fairf .  51  ;  McCampbell  v. 
Miller,  1  Bibb,  454  ;  Saunders  v.  Beall,  4  do.  342  ;  Couch 
V.  IngersoU,  2  Pick.  300  ;  Kane  v.  Hood,  13  do.  283  ;  Howland 
V,  Leach,  11  do.  155;  Mason  v.  Chambers,  4  Littell,  253;  Can- 
field  ?;.Westcott,  5  Cowen,  271. 

2.  A  bond  conditioned  to  convey  land  by  a  good  and 
sufiicient  deed  of  warranty  on  payment  of  notes  by  the 
obligee  to  the  obligator,  is  performed  by  a  deed  regularly  ex- 
ecuted in  proper  form  by  a  grantor  who  is  seized.  Aiken  v. 
Sanford,  5  Mass.  409  ;  Finney  v.  Ashley,  15  Pick.  552  ; 
Hogins  V.  Arnold,  ib.  262  ;  Waggoner  v.  Monroe,  3  Mon- 
roe, 556;  1  U.  S.  Dig.  683,  §  213  ;  Howland  v.  Leach,  11 
Pick.  155. 

3.  A  penalty  is  not  to  excuse  a  party,  but  to  compel  him 
to  perform  his  contract.  Brown  v.  Bellows,  4  Pick.  196  ; 
Ensign  v.  Kellogg,  ib.  5  ;  Manning  v.  Brown,  1  Fairf.  51  ; 
Barbour's  Ex'rs  v.  Brookie,  3  J.  J.  Marsh.  512  ;  Sugden  on 
Vendors,  bottom  page,  215. 

D.  A.  Smith,  for  the  appellee. 

I.  The  consideration  of  Caldwell's  note,  was  the  con- 
veyance by  Mrs.  Mason  of  the  title  in  fee,  with  warranty  of 
the  lots,  pursuant  to  the  Act  of  the  Legislature  ;  and  not 
that  she  would,  after  a  long  lapse  of  time  (the  Act  of  the 
Legislature  not  having  been  complied  with),  and  when  the 
property  might  greatly  have  depreciated  in  value,  procure 
her  daughter  (who  could  not  warrant  the  fee  because  she 
was  a  married  woman),  to  convey,  and  to  hara'ss  him  with 
a  void  and  ruinous  bargain.  This  Court  has  decided  the 
first  plea  to  be  good,  and  that  the  sale  was  void,  because 
Mrs.  M.  did  not  strictly  pursue  the  power  with  which 
she  was  invested  by  the  statute,  authorizing  her   to   sell   the 
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property.  Mason  v.  Wait,  4  Scam.  127.  The  objection  to 
the  replication  to  this  plea  is,  that  in  effect  it  allows  the  af- 
firmance and  specific  execution  of  a  void  contract  after  a 
long  lapse  of  time,  in  behalf  of  one  who  is  not  a  party  to  the 
record,  and  in  no  way  bound  by  the  contract.  This  would 
not  be  allowed  in  a  Court  of .  Chancery,  because  of  change 
in  the  circumstances  of  the  parties, — depreciation  in  the 
value  of  property,  &c.;  but  above  all,  because  of  utter  want 
of  mutuality  in  the  obligations  of  the  contract.  "As  a  gen- 
eral rule,  it  is  well  settled,  that  to  enable  either  party  to 
compel  a  specific  execution,  the  contract  must  be  mutually 
binding  on  each."  See  Newland  on  Contracts,  154,  and  the 
authorities  there  cited  ;  2  A.  K.  Marsh.  346.  "If  an  infant 
enter  into  a  contract  for  the  sale  or  purchase  of  an  estate,  he  can- 
not enforce  it  in  Equity,  for  the  remedy  is  not  mutual."  Flight 
V.  Balland,  4  Russ.  298. 

II.  This  Court,  in  the  case  of  Mason  v.  Wait,  did  not 
decide  upon  the  principle  involved  in  the  second  and  fifth 
pleas.  It  is  contended  by  the  appellant's  counsel,  that  the 
provision  in  the  title  bond  relied  upon  in  these  pleas  is  in 
the  nature  of  a  mere  penalty  or  forfeiture,  designed  to  secure 
punctuality  on  the  part  of  the  vendee.  It  is  insisted,  that 
this  is  a  clear  case  of  the  rescission  of  a  contract  (it  having 
been  by  this  Court  decided  to  be  void),  by  its  very  terms, 
if  it  be  legally  in  the  power  of  the  parties  to  agree  in  their 
contract  for  such  rescission.  No  case  like  this  is  to  be  found 
in  the  books.  Could  the  vendor,  under  the  terms  of  this 
bond,  be  compelled  to  execute  this  contract  specifically,  if 
he  resisted  it  ?  Surely  not,  if  the  parties  were  to  make,  and 
the  Court  to  construe  the  contract  according  to  its  plain 
and  obvious  meaning,  and  the  intention  of  the  parties.  If, 
however,  this  stipulation  amounted  only  to  an  ordinary  pen- 
alty or  forfeiture,  it  could  only  be  waived  at  the  election  of  a 
vendor,  having  title  at  the  time  of  his  election,  which  cannot 
be  pretended  in  this  case  in  behalf  of  Mrs.  Mason,  or  the 
plaintiff.  The  title  was  in  Mrs.  Mason  for  several  years 
after   the    maturity   of   the   notes   for  the  purchase  money,  and 
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it  may  be  well  argued,  that  if  the  property  had  appreciated  in 
value,  we  should  never  have  been  called  upon  to  settle  any  per- 
plexing points  in  this  case. 

m.  The  third,  fourth  and  sixth  pleas  have  been  decided  to  be 
good  in  the  case  of  Mason  v.  Wait.     Slai^e  decisis. 

B.  S.  Edwards,  for  the  appellant,  in  conclusion,  relied  upon 
the  following  points  and  authorities  : 

1.  The  covenants  in  this  case  are  not  dependent,  but  mutual 
and  independent.  The  payments  to  be  made  by  defendant, 
being  to  be  made  by  instalments,  one  of  which  falling  due 
before  the  plaintiff  was  under  obligation  to  convey,  and  the 
defendant  having  failed  to  make  that  payment,  he  cannot 
set  up  the  failure  on  the  part  of  the  plaintiff  to  perform 
his  part  of  the  obligation  as  a  defence.  Manning  v.  Brown, 
1  Fairf.  49  ;  Champion  v.  White,  5  Cowen,  509  ;  Duncan  v. 
Charles,  4  Scam.  561  ;  Craddock  v.  Aldi'idge,  2  Bibb,  15  ;  Ma- 
son V.  Chambers,  4  Littell,  253  el  seq.  The  case  of  Gregory  v. 
Scott,  4  Scam.  392,  cited  by  defendant's  counsel,  does  not  con- 
flict with  this  position,  and  if  it  should  be  so  deemed,  it  is  re- 
versed by  the  subsequent  case  of  Duncan  v.  Charles. 

2.  The  contract  cannot  be  so  construed,  as  to  give  the  de- 
fendant the  right  to  avoid  the  contract  by  his  failure  to  pay  his 
notes.  So  to  construe  the  avoiding  clause  would  destroy  the 
mutuality  of  the  contract,  and  such  could  not  have  been  the 
understanding  of  the  parties.  Manning  v.  Brown,  1  Fairf.  49  ; 
Barbour's  Ex.  v.  Brookie,  3  J.  J.  Marsh.  511  ;  Canfield  v. 
Westcott,  5  Cowen,  270,  and  other  cases  there  cited.  The  de- 
fendant has  done  nothing  afl&rmatively  to  show  his  intention  to 
avoid  this  contract. 

3.  The  replications  in  this  case  are  good.  It  was  not 
necessary  for  the  plaintiffs  to  have  tendered  a  deed  at  the 
maturity  of  the  last  note.  See  authorities  befor6  cited,  and, 
also,  Johns  v.  Smock,  Coxe,  106,  cited  in  1  U.  S.  Dig.  679, 
§  120  ;  3  Stew,  361.  The  bond  in  this  case  was  an  obligatory 
contract  on  the  part  of  Sarah  Mason,  or  of  Paris  Mason,  or 
both.     Acting    or  pretending   to    act   in  the   right  of  another, 
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and  failing  to  bind  their  principal,  the  agent  would  be  personally 
responsible,  and  thus,  whether  guardian,  administrator,  or  any 
other  agent.  Sumner  v.  Williams,  8  Mass.  162  ;  Whiting  v. 
Dewey,  15  Pick.  428. 

4.  The  Court  will  look  beyond  the  technical  words  of  the 
contract  to  see  the  intent  of  the  parties.  Whose  title  did  the 
defendant  contract  for?  I  answer,  the  title  of  Martha  Maria 
Mason,  and  the  replication  tendering  him  her  title,  so  as  to  rest 
in  him  an  indefeasible  fee  simple  estate,  he  has  no  reason  to  com- 
plain, and  neither  the  law  nor  common  honesty  would  admit  his 
pretended  defence.  The  authorities  cited  by  Mr.  Billings  are 
conclusive  upon  this  point. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  All  of  the  questions  presented  in  this  record,  have 
been  already  settled  in  this  Court,  except  two,  the  first  of  which 
is  presented  by  the  demurrer  to  the  second  and  fifth  pleas,  and 
the  second  by  the  demurrer  to  the  first  replication.  The  first 
question  depends  upon  the  proper  construction  to  be  given  to  the 
concluding  clause  of  the  bond  set  out  in  the  pleas.  That  is  as 
follows:  "But  should  the  said  John  R.  Caldwell,  or  his  as- 
signee, fail  to  pay  the  said  sum  of  money,  specified  in  said  notes, 
within  ten  days  after  the  same  became  due,  he  hereby  forfeits  all 
claims  to  said  lots  and  all  the  moneys  paid  thereon,  and  this 
bond,  in  such  event,  shall  be  void,  both  in  law  and  equity,  and 
the  title  to  said  lots  shall  continue  in  the  original  proprietor,  as 
if  no  sale  had  been  made."  The  defendant  contends,  that 
he  can  take  advantage  of  this  clause,  and  because  he  did 
not  pay  the  money  as  he  had  agreed  to  do,  he  is  exonerated 
from  paying  it  at  all.  It  is  argued,  that  because  the  obligee, 
in  the  event  of  non-payment,  may  treat  the  bond  as  deter- 
mined, mutuality  requires  that  the  obligor  should  have  the 
same  privilege.  This  argument  refutes  itself.  It  is  as  much 
a  felo  de  se,  as  it  would  make  the  bond.  To  admit  the  de- 
fendant's position,  is  to  leave  everything  in  his  own  hands. 
It  allows  him  to  defeat,  or  make  the  bond  operative,  as  may 
best  subserve  his   interest,  without   any  discretion  on  the  part 
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of  the  obligee.  It  converts  the  bond  into  a  naked  proposition 
absolutely  binding  on  the  seller,  but  which  the  purchaser  may 
accept  or  reject  by  the  payment  or  non-payment  of  the  money. 
By  thus  putting  the  entire  control  in  the  hands  of  the  latter,  all 
mutuality  is  destroyed.  It  was  the  undoubted  intention  of  both 
parties,  when  they  inserted  this  clause,  to  provide  a  penalty  to 
insure  a  prompt  performance  by  the  purchaser.  By  performance 
he  leaves  no  discretion  in  the  hands  of  the  obligee,  but  has  a  right 
to  enforce  the  bond,  while,  if  he  does  not,  he  agrees  to  leave  it 
optional  with  the  other  party  to  avoid  the  contract  or  not.  Here 
was  "a  real  mutuality;  for  the  purchaser  had  the  first  discre- 
tion, and  if  he  placed  himself  in  the  power  of  the  other  party,  it 
was  by  his  own  voluntary  neglect  to  pay  the  money,  as  he 
had  bound  himself  to  do,  and  it  was  but  a  just  penalty  for 
violating  his  obligation.  But  this  is  not  a  case  of  first  impres- 
sion. This  precise  question  has  been  fully  settled  by  a 
number  of  decisions  in  other  States.  The  first  case  to  which 
we  shall  refer,  is  that  of  Canfield  v.  Westcott,  5  Cowen,  270  ; 
and  two  other  cases  are  given  in  a  note  to  that,  where  the 
same  Court  had  held  the  same  rule ;  in  the  last  of  which 
(Church  V.  Ayres),  almost  the  indentical  words  are  used  which 
are  found  in  the  avoiding  clause  of  this  bond :  '^Otherwise, 
these  presents  to  be  void  both  at  law  and  in  equity."  In 
all  of  these  cases  the  Court  held  that  the  avoiding  clause 
was  inserted  for  the  benefit  of  the  obligee,  and  that  the  obli- 
gor could  not  take  advantage  of  his  own  neglect  in  the  non- 
payment of  the  consideration.  The  same  construction  was 
given  to  a  similar  clause  in  the^case  of  Manning  v.  Brown,  1 
Fairf .  49.  The  same  principle  was  sustained  in  Kentucky,  in  Bar- 
bour's Ex.  V.  Brookie,  3  J.  J.  Marsh.  511.  But  it  hardly  requires 
authority  to  support  what  is  so  easily  demonstrated  by  reason. (a) 
The  next  question  is  perhaps  of  greater  importance,  and 
it  is  certainly  of  more  difficult  solution.  This  is  presented 
by  the  demurrer  to  the  replication.  That  replication  admits 
that  neither  the  plaintiff,  nor  Sarah  Mason,  by  whose  appoint- 
ment   he    made    the   sale    and  received    the   notes,   had    any 

(a)  Eaymond  v.  Caton,  24  111.  E.  126;  Cook  v.  Lyons,  25  ni.  R.  107. 
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authority  to  sell  the  premises,  the  fee  of  which  was  in  Mrs. 
Allen,  who  was,  at  the  time  of  the  sale,  a  minor,  and  the  ward 
of  Mrs.  Sarah  Mason,  and  that  as  to  the  ward,  the  sale  was 
absolutely  void,  and  conferred  upon  the  purchasers  no  right  to 
the  land  whatever ;  but  then  it  avers  that  soon  after  the  notes 
were  given,  the  ward  became  of  age,  and  intermarried  with 
Mr.  Allen,  and  that  afterwards,  and  soon  after  the  maturity  of 
the  notes,  and  before  the  defendant  demanded  a  deed,  or  ten- 
dered or  offered  to  pay  the  money,  Martha  Maria,  in  whose 
behalf  the  sale  was  professedly  made,  and  her  husband  and  Sarah 
Mason,  executed  and  tendered  a  deed  for  the  lots  to  the  defend- 
ant, which  would  have  vested,  in  him  a  perfect  title,  but  that  he 
refused  to  accept  the  same  or  pay  the  notes.  This  presents  the 
question,  whether  a  contract,  which  was  not  binding  upon  her 
at  the  time  it  was  made,  might  be  adopted  by  her  after  she 
became  of  age,  and  before  it  had  been  repudiated  by  the  pur- 
chaser. If  a  person,  professing  to  act  on  behalf  of  another, 
but  without  authority,  enters  into  a  contract  which,  for  the 
want  of  such  authority,  would  render  the  professed  agent  person- 
ally liable,  such  contract  may  be  adopted  by  the  principal  while  it 
is  still  in  force  as  between  the  professed  agent  and  the  other 
party.  Doyle  v.  Teas,  4  Scam  202.  A  person  may  as  well 
become  an  agent  by  adoption  as  by  original  appointment,  and 
by  such  adoption  the  responsibilities  are  shifted  from  the 
agent  to  the  principal.  A  contract,  however,  which  was 
absolutely  void  as  to  all  parties,  which  conferred  no  rights, 
and  created  no  liabilities  of  any  sort,  could  not,  I  imagine, 
be  adopted  by  any  one  so  as  to  make  it  valid  and  binding. 
It  then  becomes  important  to  inquire  whether  the  agent,  by 
whom  this  contract  was  made,  but  without  authority,  was 
personally  responsible  to  the  purchaser,  and  bound  to  make 
good  whatever  damages  the  purchaser  might  have  sustained, 
because  he  was  unable  to  get  the  title  for  which  he  con- 
tracted. I  know  of  no  reason  why  this  contract  should  be 
taken  out  of  the  general  rule,  which  compels  an  agent  to 
make  good  his  contract  personally,  when  he  ■  contracts  with- 
out  authority.     It  makes  no  difference  that   Mrs.   Mason  was 
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professing  to  act  as  guardian  under  a  legal  appointment.  If  an 
administrator  or  guardian,  in  his  representative  capacity,  makes 
a  contract  or  covenant  wliich  he  has  no  right  to  make,  and  which 
is  not  binding  upon  the  estate  or  ward,  he  is  bound  personally  to 
make  it  good. 

In  Sumner  v.  Williams,  8  Mass.  162,  as  administrators,  the 
parties  executed  a  deed,  which  was  signed  and  sealed  by  them  in 
that  capacity,  and  as  administrators  they  covenanted  to  warrant 
and  defend  the  premises.  They  were  held  liable  in  their  individ- 
ual capacity,  for  the  reason  that  they  had  no  auth  ority  to  bind 
their  intestate's  estate  by  such  a  covenant.  And  in  Whiting  v. 
Dewey,  15  Pick.  428,  guardians  conveyed  lands  in  that  capacity, 
and  as  guardians,  they  covenanted  "  that  Benedict  Dewey,  de- 
ceased, died  seized  of  the  premises,  and  that  they,  as  guardians 
in  right  of  the  said  minor,  were  lawfully  seized  of  the  premises." 
And  they  were  held  individually  liable  on  this  coven  ant  for  the 
same  reason  as  that  given  in  the  other  case.  The  Court 
said,  that  where  parties  contract  en  auter  droit,  and  fail  to  bind 
their  principals,  they  are  to  be  held  personally  responsible. "(a) 

It  may  be  considered  as  settled,  then,  that  although  the  sale 
was  void  so  far  as  the  ward  was  concerned,  it  was  still  bind- 
ing upon  those  who  made  the  contract,  to  whom  the  purchaser 
had  a  right  to  look  for  any  damages  which  he  might  sustain 
on  account  of  his  inability  to  procure  the  title.  This  was  the  con- 
dition of  the  contract,  and  rights  and  liabilities  of  the  parties 
when  the  acts  of  the  guardian  and  her  attorney  were  adopted,  and 
the  deed  tendered.  Previous  to  that  time,  the  purchaser  had  an 
undoubted  right  to  repudiate,  and  deliver  up  the  contract,  and  de- 
mand his  notes,  but  by  doing  so  he  would  have  lost  his  claim  to 
indemnity,  against  the  agent.  This  he  did  not  do.  If  we  could 
look  beyond  this  replication,  and  notice  the  avoiding  clause, 
which  is  set  out  in  the  pleas,  we  see  that  both  had  ,the  right  to 
avoid  the  contract,  the  plaintiff  on  account  of  the  non-payment 
of  the  money,  and  the  defendant,  for  want  of  authority  in  the 
plaintiff  to  make  the  sale.  But  till  this  right  was  exercised 
by   some   affirmative  act,   the   contract  was   still  in  force.     It 

(a)  Vincent  V.  Morrison.  Beech.  Breese  230;  Mason  v.  "Wait,  4  Scam.  R.  1.34;  Dun- 
can v.  Niles,  32  El.  R.  532. 
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•was  defeasable,  but  not  destroyed.  Up  to  the  time  the  deed 
was  tendered,  the  defendant  retained  the  right  to  call  up- 
on the  plaintiff  to  make  good  the  contract  personally,  and  while 
he  retained  that  right,  he  could  not  complain,  if  the  sale  was 
adopted  by  the  principal  after  she  became  competent  to  af- 
firm the  act,  and  thus  secure  to  the  purchaser  the  full  benefit  of 
his  contract. (a) 

It  would  hardly  be   denied  that  the  tender  of   a  deed  would 
have  been  a  good  plea  to  an  action  by  the  purchaser  against 
the   agent,   charging   his   liability  upon  the   want  of  authority 
to  bind   the  ward  ;  and.  if   such  a   tender  would  have   been   a 
good  plea  to  an  action   based  upon   such  want   of  authority,  it 
ought  to  be   a     good    replication,    where    the   same  want   of 
authority  is  relied   upon  as  a   defence.     It   is   a  matter   of  no 
moment  to  the   purchaser   whether  he   gets   his   title  from  the 
guardian  as  he   had  expected,    or  directly   from  the  ward  after 
she  became  of    age,    so  as  the   title   was   good.     If   there. was 
any  difference,   the  deed  which   was    tendered  him  was  better 
than  he    could   have   expected   from  the   guardian,   for  it  con- 
tains  a  covenant    of    warranty,  binding    upon    the   ward  and 
her  husband,  whereas   the  guardian  could  not   so  have  bound 
her.     The  substance    of    the    purchase   was    for  the  title,  and 
not  that  the    title    should    come   through    a   particular  channel 
In  1  U.  S.  Dig.   683,  §  213,  it  is  said  :    "A.  covenanted  to 
convey  a  tract  of  land  to  B.  by  a  good  warranty  deed  in  fee 
simple.     A.  had  only  a  life  estate  at  the  time,  and  he  after- 
wards conveyed   by    deed    with   general   warranty,    all    his  in- 
terest in  said  tract  to  his  son ;  and  his  son  and  other  children, 
in  whom  the  fee  was  vested,    conveyed  to   B.:  Held^  that  on 
tender  to  B.  of  such    title,    A.    was    entitled  to    the  purchase 
money  of  B."     De  Choumont  v.  Forsyth,  2  Penn.  507,  is  re- 
ferred to.     We    have    not    access    to    the   reported    case,    and 
therefore  should  be  unAvilling  to    rely  upon  it  with  much  con- 
fidence as  an  authority,    if   the    principle    asserted    were  novel 
or  in   any   way  unreasonable.     But   it   comports   with  what  we 
understand   to  be  familiar  principles.     Even   Equity   may   en- 
force  the   specific  performance   of   a   contract,   for   a   sale  of 

(o)  Graham  T.  Dixon,  3  Scam.  R.  117. 
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land,  although  the  vendor  has  no  title  at  the  time  of  the  sale  or 
even  at  the  time  of  filing  the  bill,  so  as  he  can  make  a  good  title 
at  the  time  of  the  decree. 

He  ought  not  to  complain  if  he  gets  that  for  which  he  contract- 
ed, and  in  as  good  a  conditon  as  ,he  had  a  right  to  expect.  We 
are  of  opinion  that  the  replication  was  a  good  one,  and  that  the 
fro  forma  decision  sustaining  the  demurrer  to  it  will  have  to  be 
reversed.  We  have  already  seen  that  the  demurrer  was  properly 
sustained  to  the  second  and  fifth  pleas. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jethro  Petty,  appellant,  v.  Lyman  Scott,  appellee. 
Jippeal  from  Pike. 

The  fact  that  a  judgment,  which  had  be«n  read  as  evidence,  is  copied  into  a  ti-anscript 
sent  up  from  the  Circuit  to  the  Supreme  Covu't,  does  not  make  it  a  part  of  the 
record.    It  should  appear  in  the  bill  pf  exceptions,  (a) 

This  case,  brought  by  the  appellee  against  the  appellant,  was 
heard  before  the  Hon.  Norman  H.  Purple,  at  the  September  term, 
1848,  of  the  Pike  Circuit  Court.  Judgment  for  the  plaintiff  be- 
low.    Defendant  appealed. 

The  bill  of  exceptions  taken  at  the  trial  did  not  purport  to  con- 
tain all  the  evidence  before  the  Court,  but  it  contained  a  recital 
that  a  judgment  and  execution  was  read  in  evidence  without  ob- 
jection, neither  of  which  was  embodied  in  the  bill. 

C.  A.  Warren  and  0.  C.  Skinner,  for  the  appellant. 

W.  Thomas,  for  the  appellee. 

* 

The  clerk  of  the  Pike  Circuit  Court  has  copied  into  the 
transcript    of    this    case    two    records    of    judgments    in  that 

(o)  Deen  V.  Crume,  46:ill.  R.  74;    McBain  v.  Enloe,  13  HI.  R.  76. 
ILL.    R.    VOL.    X.  15 
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Court,  preceded  by  a  statement  that  they  were  offered  in  evidence 
on  the  trial.  This,  however,  does  not  make  them  a  part  of  the 
record  in  this  case.  See  Corey  v.  Russell,  3  Gilm.  366  ;  Saun- 
ders V.  McCollins,  4  Scam.  419. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  bill  of  exceptions  discloses  this  state  of 
case.  The  plaintiff  claimed  title  as  purchaser  at  a  sheriff's  sale 
on  an  execution  against  the  defendant.  He  read  in  evidence  the 
judgment  and  execution,  without  objection.  He  then  offered  in 
evidence  the  sheriff's  deed,  which  was  objected  to  on  the  ground 
of  a  variance  between  the  judgment  read  in  evidence  and  the  judg- 
ment recited  in  the  deed.  The  Court  overruled  the  objection,  and 
admitted  the  deed  in  evidence.  That  decision  is  assigned  for  error. 
The  record  of  the  judgment  is  not  before  us,  and  we  cannot  there- 
fore determine  whether  there  was  a  variance  between  it  and  the  sher- 
iff's deed.  The  clerk  has  copied  a  judgment  into  the  transcript, 
but  that,  as  this  Court  has  repeatedly  decided,  does  not  make  it 
a  part  of  the  record  of  the  case.  It  should  appear  in  the  bill  of 
exceptions.  Saunders  v.  McCollins,  4  Scam.  419  ;  Corey  v. 
Russell,  3  Gilm.  366  ;  Edwards  v.  Patterson,  {^ante.  126.) 
There  was  no  error  in  the  other  decisions  of  the  Court. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


Ebenezer  Brute,  appellant,  v.  Jacob  Leder,  appellee. 
Appeal  from  Madison. 

In  order  to  do  complete  justice  and  avoid  a  multiplicity  of  suits,  all  persons  must  be 
made  parties  who  have  any  substantial  interest  in  the  siibject  matter  of  the  contro- 
versy, and  -whose  rights  are  to  be  materially  affected  by  the  decree. 

Bill  in  Chancery  for  a  specific  performance,  &c.,  in  the 
Madison  Circuit  Court,  filed  by  the  appellee  against  the  ap- 
pellant   and    one    David    Brown.      The    complainant,    during 
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the  course  of  the  proceedings,  dismissed  the  bill  as  to  Brown.  At 
the  March  term,  1848,  the  Hon.  Gustavus  P.  Koerner  presiding, 
a  special  decree  was  rendered  against  Bruff  only,  who  thereupon 
appealed  to  this  Court. 

G.  Trumbull,  and  J.  Gillespie,  for  the  appellant. 

Brown  should  have  been  made  a  party  to  the  decree  in  this  case. 
1  Story's  Eq.  PL  §§  72,  81,  169,  174;  4  Scam.  426. 

W.  Martin,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  Articles  of  agreement  were  entered  into 
between  Leder  of  the  one  part,  and  Bruff  and  Brown  of  the  other 
part,  by  the  terms  of  which,  the  former  was  to  erect  a  house  for 
the  latter,  and  they  were,  on  the  completion  of  the  building,  to 
execute  a  bond  with  sufficient  sureties,  or  a  mortgage  on  the  house 
and  lot  to  secure  the  payment  of  a  part  of  the  price  in  three 
annual  instalments. 

Leder  filed  a  bill  in  Chancery  against  Bruff  and  Brown  for  the 
specfic  execution  of  the  agreement  on  their  part.  He  afterwards 
dismissed  the  bill  as  to  Brown.  Bruff  answered  the  bill,  and  vari- 
ous depositions  were  taken.  On  the  hearing,  the  Court  decreed 
that  Bruff  should  execute  notes  with  good  secuiity  for  the  pay- 
ment of  the  instalments  according  to  the  terms  of  the  agreement, 
and  in  default  thereof,  that  the  house  and  lot  be  sold  to  pay  the 
same. 

The  complainant  committed  a  fatal  error  in  dismissing  the  bill 
as  to  Brown.  In  Equity,  in  order  to  complete  justice  and  avoid 
a  multiplicity  of  actions,  all  persons  must  be  made  parties  who 
have  any  substantial  interest  in  the  subject  matter  of  the  contro- 
versy, and  whose  rights  are  to  be  materially  affected  by  the  decree. 
Spear  v.  Campbell,  4  Scam.  424.  Brown  was  a  necessary  party. 
He  is  so  connected  with  the  subjecct  matter  of  the  suit,  that  the 

•TRUMBULL,  J.  haying  been  of  counsel  in  this  case,  took  no  part  in  the  decision. 
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decision  must  necessarily  affect  his  interests.  He  is  a  party  to  the 
agreement  and  as  such,  equally  interested  with  Bruff  in  requiring 
performance  on  the  part  of  Leder  ;  and  jointly  liable  with  Bruff 
for  the  payment  of  the  stipulated  compensation.  He  has  an 
undoubted  right  to  resist  the  application  to  enforce  that  liability, 
and  a  direct  interest  in  stating  an  account  under  the  contract. 
By  the  terms  of  the  agreement,  it  is  optional  with  Bruff  and 
Brown  to  give  real  or  personal  security  for  the  payment  of  the 
deferred  instalments.  Brown  has  the  right  to  elect  as  to  the 
character  of  the  security  to  be  given.  The  excuse  for  not  retain- 
ing him  as  a  defendant  is,  that  he  is  insolvent,  and  the  title  to 
the  property  is  in  Bruff.  He  may  be  insolvent,  and  still  in  con- 
junction with  Bruff  be  able  to  give  the  security ;  and  although  the 
legal  estate  may  be  in  Bruff,  he  may  have  a  beneficial  interest  in 
the  property.  At  all  events,  he  should  be  permitted  to  controvert 
the  allegations  of  the  complainant,  and  show  that  he  is  not  enti- 
tled to  the  relief  sought  by  the  bill. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs ;  and  the 
cause  is  remanded  for  further  proceedings,  with  leave  to  the  com- 
plainant to  amend  his  bill  by  making  new  parties. 

Decree  reversed. 


Felix  E.  D.  Harris  et  al.,  appellants,  v.  William  Reece  et  al., 

appellees. 

Appeal  Jrom  Madison. 

In  a  bill  iii  Chancery  for  an  injunction  and  to  correct  alleged  mistakes  in  deeds,  the 
complainants  claimed  to  be  heirs  at  law  of  a  person  deceased,  and  the  answer  de- 
nied the  allegation.  There  was  no  proof  to  sustain  the  allegation :  neld,  that  they 
were^not  entitled  to  relief. 

The  fact  that  a  biU  in  Chancery  dispenses  with  the  oath  of  the  defendant  to  his  an- 
swer, does  not  relieve  the  complainant  from  sustaining  such  allegations  of  his 
bill  as  are  put  in  issue  by  the  answer.    The  answer  in  such  case,  only  ceases  to  be 
evidence  for  the  defendants. 

Bill  in  Chancery,    for  an  injunction,  &c.,  brought   by   the 
appellees   against  the   appellants,    and  heard  before   the  Hon. 
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Gustavus  P.  Koerner,  at  the  August  term,  1848,  of  the  Madison 
Circuit  Court.  A  decree  was  entered  in  favor  of  the  complain- 
ants, granting  a  perpetual  injunction,  &c. 

The  complainants  claimed  to  be  the  heirs  at  law  of  Thomas 
Botkin,  deceased,  which  was  denied  by  the  defendants  in  their 
answer,  the  oath  to  which  was  dispensed  with.  No  evidence  was 
introduced  to  sustain  the  allegation. 

The  cause  was  submitted  in  this  Court  upon  brief  and  written 
arguments. 

G.  Tricvibull,  for  the  appellants,  contended  that  it  was  erron- 
eous to  render  the  decree  without  proof  of  heirship  of  the  com- 
plainants, and  cited  De  Wolf  v.  Long,  2  Gilm.  682,  in  su]fport 
of  the  position. 

J.  Gillespie,  for  the  appellees,  in  reply,  insisted  that  under 
the  pleadings  in  the  case,  strict  proof  of  the  heirship  was  not  re- 
quired on  the  part  of  the  complainants. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  We  encounter  a  fatal  objection  to  this  decree 
at  the  very  threshold  to  the  case.  The  right  of  the  complainants 
to  invoke  the  interference  of  a  C®urt  of  Equity  depends  on  the 
truth  of  the  allegations  in  the  bill,  that  they  are  the  heirs  at  law  of 
Thomas  Botkin,  deceased.  This  averment  is  denied  by  the  answer. 
There  is  not  a  particle  of  proof  to  sustain  it.  Any  further  investi- 
gation of  the  case  would  be  profitless.  It  will  be  in  time  to  do 
that  when  the  complainants  show  a  right  to  demand  it.  The  fact 
that  the  bill  dispenses  with  the  oaths  of  the  defendants  to  their  an- 
swers does  not  relieve  the  complainants.  It  was  still  incumbent  on 
them  to  sustain  by  proof  the  allegations  of  the  bill  put  in  issue  by 
the  answer.  The  answer  in  such  case  only  ceases  to  be  evidence  for 
the  defendants.  It  still  puts  in  issue  the  averments  of  the  bill,  and 
throws  on  the  complainants  the  burthen  of  proving  them  to  be  true. 
The  only  difference  is  as  to  the  amount  of  the  proof  necessary  to 

♦Tkumbiill,  J.  having  been  of  counsel  in  the  Court  below,  took  no  part  in  the  de- 
cision. 
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do  this.  The  same  amount  of  evidence,  which  would  sustain  the 
material  averments  of  a  declaration  when  denied  by  a  plea,  would 
be  sufficient. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  complainants'  bill  is  dismissed,  but  without  preju- 
dice. 

Decree  reversed. 


James  Holliday,  plaintiff  in  en-or,  v.  The  People  of  the  State 
OF  iLLmois,  defendants  in  eiTor. 

Error  to   St.    Clair. 

A  person  was  convicted  of  a  criminal  offence,  and  sentenced  to  imprisonment  for  a 
specified  time,  and  to  pay  a  fine  of  one  hmidred  dollars.  Subsecxuently,  he  was 
pardoned  for  "  the  crime  of  which  he  stands  convicted."  After  this,  an  execu- 
tion was  issued  against  him  for  the  amount  of  the  fine  and  the  costs  of  the  prosecu- 
tion, and  also  a  fee  bill  for  the  costs  made  by  him:  Held,  that  he  was  discharged 
from  the  fine,  but  not  from  the  costs. 

Where  general  words  are  used  in  a  grant,  their  natural  meaning  is  not  to  be  restrained 
by  other  words,  unless  the  intention  to  do  so  is  clear  and  manifest. 

A  county  is  a  public  corporation,  subject  completely  to  the  control  of  the  Legislature, 
and  the  acts  of  the  Executive  pursuant  to  the  provisions  of  the  Constitution.  The 
Legislature  may,  after  verdict,  release  a  penalty  in  a  popular  action  brought  for 
the  benefit  of  a  county. 

Motion  to  quash  an  execution  and  fee  bill,  made  in  the  St. 
Clair  Circuit  Court,  the  Hon.  Gustavus  P.  Koerner  presiding. 
The  motion  was  overruled,  and  the  defendant  sued  out  a  writ  of 
error. 

The  main  facts  of  the  case  will  be  found  in  the  Opinion  of  this 
Court. 

W.  Martin,  for  the  plaintiff  in  error,  cited  Perkins  v.  Stevens, 
24  Pick.  278 ;  3  Peters'  Dig.  137,  §  1 ;  ib.  471,  §  3. 
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P.  B.  FouKE,  for  the  defendant  in  error. 

The  plaintiff  in  error  has  neither  paid  the  fee  bill,  or  replevied 
it,  as  the  statute  requires.     Rev.  Stat.  249,  §  27. 

The  officers  of  the  Court  have  a  vested  right  in  the  fees.  Red- 
dick  V.  Cloud's  Adm'rs,  2  Gilm.  671. 

The  Court  were  referred  to  the  following  authorities,  as  appli- 
cable to  this  case :  Const,  of  His.,  Art.  III.  §  5  ;  1  Black.  Com. 
269  ;  4  do.  402  ;  United  States  v.  Lancaster,  4  Wash.  C.  C.  R. 
64  ;  Same  v.  Wilson,  7  Peters,  150. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  Holliday  was  convicted  of  a  criminal  offence,  and 
sentenced  to  be  imprisoned  thirty  days  in  the  penitentiary,  and  to 
pay  a  fine  of  one  hundred  dollars.  The  judgment  was  affirmed 
on  a  writ  of  error.  4  Gilm.  111.  He  was  pardoned  by  the  Exe- 
cutive on  the  28th  of  March,  1848.  The  instrument  of  pardon 
was  directed  to  the  Warden  of  the  penitentiary,  and  after  reciting 
the  conviction  proceeded  thus :  "Now  know  ye,  that  I,  Augustus  C. 
French,  Governor  of  the  State  aforesaid,  by  virtue  of  the  authority 
in  me  vested  by  the  Constitution  of  this  State,  do  by  these  presents 
pardon  the  said  James  Holliday  of  said  crime  of  which  he  stands 
convicted ;  and  the  said  James  Holliday  is  hereby  acquitted  and 
discharge;!  of,  and  from  all  further  imprisonment  on  account  of  said 
conviction."  Subsequently,  an  execution  for  the  amount  of  the 
fine  and  ccsts  of  the  prosecution,  and  a  fee  bill  for  the  costs  made 
by  Hollidaj,  were  issued  against  him.  He  moved  the  Circuit  Court 
to  quash  the  execution  and  the  fee  bill,  on  the  ground  that  he  was 
released  from  the  payment  of  the  fine  and  costs  by  the  pardon. 
The  Court  denied  the  motion,  and  he  sued  out  a  writ  of  error 
from  this  Court. 

The  pardoi.  was  granted  under  the  old  Constitution. 
Under  its  provisions,  the  power  of  the  Executive  to  grant  it 
was  unquestionable.  He  was  vested  with  full  power  to  par- 
don all  offences  after  conviction  but  cases  of  impeachment. 
Having  the  power  to  pardon  the  whole  offence,  it  followed 
that  he  might  remit  a  part  of  the  punishment.  The  lesser 
power   of  remission  is   necessarily  included  within  the  general 
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authority  to  pardon.  The  fine  is  as  much  a  part  of  the  punish- 
ment as  the  imprisonment.  It  is  contended  by  the  counsel  for 
the  People,  that  the'Executive  only  intended  to  remit  the  corporeal 
punishment,  thus  leaving  the  rest  of  the  sentence  in  full  force. 
The  language  of  the  pardon  is  broad  and  unqualified.  The 
prisoner  is  pardoned  of  the  "crime  of  which  he  stands  convicted." 
Where  general  words  are  used  in  a  grant,  their  natural  meaning  is 
not  to  be  restrained  by  other  words,  unless  the  intention  to  do  so 
is  clear  and  manifest.  If  the  object  was  only  to  exercise  the 
lesser  power  of  remission,  the  phraseology  would  have  been  spe- 
cial, releasing  a  part  of  the  punishment,  and  not  general 
forgiving  the  whole  offence.  The  last  clause  in  the  pardon 
was  not  intended  to  qualify  what  preceded  it,  but  was  prob- 
ably designed  as  a  direction  to  the  keeper  of  the  peniten- 
tiary, to  whom  the  instrument  was  addressed,  to  discharge 
the  prisoner  from  custody.  We  have  no  doubt  the  Gover- 
nor contemplated  a  full  exercise  of  his  prerogative  in  this 
case. 

It  is  insisted  that  the  county  in  which  the  conviction  took 
place  had  a  vested  right  to  the  fine,  which  the  Executive 
could  not  defeat.  There  is  no  force  in  this  position.  It 
might  as  well  be  insisted  that  the  lessee  of  the  peritentiary 
had  a  vested  right  to  the  services  of  the  convict,  whici  neither 
the  Legislature  nor  the  Governor  could  take  away.  A  county 
is  a  public  corporation  subject  completely  to  the  control  of  the 
Legislature,  and  the  acts  of  the  Executive  pursuant  to  the  provi- 
sions of  the  Constitution.  The  Legislature  may,  after  verdict, 
release  a  penalty  in  a  popular  action  brought  for  the  benefit  of  a 
county.  Coles  v.  The  County  of  Madison,  Bre.  215.  It  has 
the  power  after  judgment  to  relieve  from  a  forfeiture  where 
the  money  goes  to  a  county.  Conner  v.  Bent,  1  Missouri, 
235.  / 

The  pardon  however  did  not  release  the  prisoner,  either 
from  the  payment  of  the  costs  of  the  prosecution,  or  of  the 
costs  incurred  by  him.  On  the  conviction,  the  right  to 
the   costs  was  vested  in  those    entitled  to  receive   them.     If 
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the  People  paid  costs  in  criminal  cases,  it  might  be  that  a  general 
pardon  would  release  the  costs  of  prosecution.  The  People,  in 
fact,  receive  no  costs,  the  judgment  is  in  effect  in  favor  of  those 
performing  services  in  the  case,  for  which  fees  are  given  as  a 
compensation.  The  prisoner  is  liable  to  pay  his  own  costs  on  the 
principle  that  the  services  were  rendered  at  his  instance.  If  the 
offence  be  pardoned  after  the  costs  are  taxed,  the  costs  are  not 
avoided  by  the  pardon.  5  Bac.  Abr.  288.  A  pardon  of  the 
President  after  condemnation  as  to  all  the  interests  of  the  United 
States  in  a  penalty  incurred  by  a  violation  of  the  embargo  laws, 
and  directing  all  further  proceedings  in  behalf  of  the  Govern- 
ment to  be  discontinued,  does  not  remit  the  interest  of  the  Cus- 
tom House  officers  in  a  moiety  of  the  penalty.  United  States  v. 
Lancaster,  4  Wash.  C.  C.  R.  64,  A  pardon  does  not  discharge 
the  moiety  of  a  fine,  which  goes  to  the  informer.  Rowe  v.  State, 
2  Bay,  565.  The  power  of  the  Governor  to  grant  pardons  does 
not  extend  to  remitting  the  costs  to  which  the  prisoner  may  have 
been  sentenced  upon  conviction.  Ex  pat^ie,  McDonald,  2  Whar- 
ton, 440. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  judg- 
ment entered  in  this  Court  that  the  execution  be  quashed.  A 
second  execution  can  issue  for  the  collection  of  the  costs  of  the 
prosecution,  and  the  sheriff  may  proceed  with  the  execution  of 
the  fee  bill. 

Judgment  reversed. 
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James  Robinson,  appellant,  v.  Thomas  Crummer,  appellee. 
x^ppeal  Jrom  Jo  Daviess  Co.  Court. 

To  maintain  an  action  for  forcible  entry  and  detainer  under  fthe  statute,  two  things 
must  concur:  first,  the  possession  must  be  illegally  or  forcibly  taken,  which  con- 
stitutes the  enti-y ;  and  second,  the  possession  so  taken  must  be  Avithheld,  which 
constitutes  the  detainer.    The  rule  of  Common  Law  is  changed. 

The  action'of  forcible  entry  and  detainer  is  purely  a  civil  remedy,  the  sole  object  of 
which  is  to  regain  a  possession  which  has  been  invaded,  and  the  only  judgment 
that  can  be  rendered  is,  that  the  plaintLflf  have  restitution  of  the  premises  of  which 
he  has  been  unjustly  deprived. 

Forcible  Entry  and  Detainer,  commenced  before  a  justice 
of  the  peace  in  Jo  Daviess  county,  by  Crummer  against  Robin- 
son and  others.  A  verdict  was  rendered  in  favor  of  the  plaintiff, 
and  an  appeal  was  taken  to  the  County  Court.  The  cause  was 
tried  in  the  latter  Court  by  a  jury,  on  the  17th  day  of  November, 
1846.  The  jury  could  not  agree  upon  a  verdict,  and  another 
trial  was  held  on  the  17th  day  of  September,  1847,  when  a  ver- 
dict was  rendered  for  the  plaintiff,  and  a  writ  of  restitution  was 
awarded  by  the  Court. 

The  record  shows  the  following  facts  as  furnished  by  a  bill  of 
exceptions  taken  on  the  trial : 

Wm.  Thornburn,  a  witness  for  the  plaintiff,  testified  that  the 
plaintiff  settled  where  he  now  lives,  in  1835  or  1836  ;  that  he 
built  his  cabin  in  1835  and  moved  into  it  in  1836  ;  that  this  was 
before  the  Government  survey  ;  that  the  settlers  there  were  gov- 
erned in  designating  their  claim  by  a  survey  of  township  lines 
run  by  one  Stephenson.  The  plaintiff  had  his  claim  run  out  by  a 
surveyor  and  marked  it  off  by  blazed  trees  on  the  surveyed  line, 
and  run  lines  starting  from  the  township  line.  It  included, 
according  to  that  survey,  the  south  east  quarter  of  section  seven- 
teen, township  twenty-seven  north,  range  two  east.  The  land  des- 
cribed in  complaint  is  a  part  of  it.  His  residence  was  on  the  same 
quarter   according   to    that   old   survey ;    but   the   Government 
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survey  made  in  1841,  placed  the  plaintiff's  house  on  section 
sixteen.  The  plaintiff's  improvements  were  all  on  section 
sixteen,  but  in  1835  or  1836,  he  cut  some  logs  on  the  tract 
in  dispute,  and  in  1838  made  some  lime  on  the  same  tract 
to  be  used  in  his  house.  This  was  all  the  improvement  ever 
made  upon  the  tract  by  the  plaintiff,  and  his  improvements 
since  the  Government  survey  are  all  on  section  sixteen.  In 
1838  or  1839,  the  defendant,  Robinson,  told  the  witness  that 
the  line  between  him  and  the  plaintiff  was  along  the  ridge 
near  where  the  line  of  plaintiff's  survey  run  in  1836  or  1837  ; 
that  said  line  is  the  same  described  in  this  complaint  and 
the  same  which  he,  witnesses,  helped  to  make  in  1836  or  1837. 
Robinson  told  him  further  that  it  was  agreed  between  them, 
that  this  line  was  the  line  of  plaintiff's  claim.  The  plaintiff 
made  his  claim  a  year  and  a  half  before  Robinson  made  his 
claim. 

The  admission  of  all  and  every  part  of  the  above  testimony  was 
objected  to  by  the  defendant,  but  it  was  allowed  by  the  Court 
and  exceptions  taken. 

Barton  testified  for  the  plaintiff,  that  he  helped  him  make  his 
claim  in  1835,  and  was  with  the  defendant,  Robinson,  in  1837, 
when  he  made  his  claim  ;  that  the  line  on  the  ridge  described  in 
the  complaint  then  separated  the  parties,  and  they  acquiesced 
in  that  line  until  after  the  Government  survey.  This  latter  sur- 
vey varied  from  the  old  one  the  witness  helped  to  make,  about 
200  yards,  and  all  the  plaintiff's  improvements,  with  his  house, 
fell  on  section  sixteen.  The  tract  described  in  complaint  was 
covered  with  timber  and  not  susceptible  of  cultivation.  The  wit- 
ness further  testified,  that  Robinson,  one  of  the  defendants,  in 
1837,  or  1838,  settled  on  the  south  east  quarter  of  section  seven- 
teen, part  of  which  is  described  in  the  complaint,  and  has  ever 
since  lived  upon  it.  Shortly  after  Robinson  settled  there,  but  be- 
fore the  Government  survey,  he  pointed  out  to  the  witness  the 
line  along  the  ridge,  spoken  of  by  Thornburn,  as  the  east  line  of 
his  claim. 

The   defendants    objected   to   all  of  the    testimony   of  this 
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witness,   which   objection   was  overruled  by  the   Court  and  the 
defendants  excepted. 

James  Crummer,  a  son  of  the  plaintiff,  testified  in  substance 
as  the  last  two  witnesses,  as  to  acts  of  settlement  by  his  father, 
on  what  was  supposed  to  be  section  seventeen,  before  the  Gov- 
ernment survey,  and  stated  in  addition,  that  in  the  spring  of 
1841,  immediately  after  the  Government  survey,  James  Robin- 
son, one  of  the  defendants  was  chopping  on  the  tract  of  land 
described  in  the  complaint,  and  that  he  came  to  the  plaintiff  and 
told  him  that  said  tract  fell  upon  the  quarter  section  where  he, 
Robinson,  lived  and  that  he,  Robinson,  would  have  to  enter  it, 
and  forbid  the  plaintiff  from  chopping  or  doing  any  thing  on  said 
tract.  Robinson  went  away,  but  soon  returned,  and  he  and  the 
plaintiff  agreed  that  neither  should  cut  timber  on  the  tract  des- 
cribed in  the  complaint  until  the  land  should  be  sold  by  the  Uni- 
ted States.  The  plaintiff  did  nothing  afterwards  on  the  tract  in 
controversy.  The  G  overnment  land  sales  took  place  in  the  spring 
of  1847,  long  after  this  suit  was  commenced.  Some  little 
time  before  this  suit  was  commenced,  his  father  requested 
Robinson  to  permit  him  to  go  on  the  tract  and  make  rails, 
and  something  was  said  by  the  plaintiff  about  securing  the 
defendant,  Robinson,  for  the  entry  money.  This  was  on  the 
9th  of  December,  1845.  The  next  Monday,  the  witness 
saw  the  defendants  cutting  and  hauling  off  timber  from  the 
tract  ;  there  were  twelve  men  and  nine  yoke  of  oxen  en- 
gaged ;  they  were  very  boisterous,  and  the  witness  thought  they 
had  liquor. 

Joseph  Crummer,  another  of  the  plaintiff's  witnesses,  testified 
substantially  as  did  the  last  witness. 

Thomas  Barton  testified  for  the  plaintiff,  that  he  saw  the  de- 
fendant chopping  and  hauling  away  timber  on  the  ground  in  dis- 
pute, but  don't  say  when  ;  that  they  had  two  yoke  of  oxen  and 
there  was  some  noise  made  when  they  felled  trees.  Some  of  the 
defendants  were  saucy  to  the  witness,  and  cracked  jokes  at  his  ex- 
pense. 

Campbell  testified  for  the  plaintiff,  that  he  helped  Robin- 
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son,  one  of  the  defendants,  cut  and  haul  timber  off  from  the 
tract  in  dispute,  and  that  Robinson  told  him  he  wanted  to 
get  the  timber  off  to  save  a  lawsuit,  and  spoke  of  an  injunc- 
tion. 

Wm.  Crummer,  another  son  of  the  plaintiff,  also  testified  to 
certain  cutting  of  timber  for  his  father  on  the  tract  in  dispute  pre- 
vious to  the  Government  survey,  but  added  nothing  in  particular 
to  the  statements  of  the  preceding  witness. 

John  Q.  Adams  also  testified  for  plaintiff  as  to  Robinson's 
agreement  with  the  plaintiff,  after  the  Government  survey,  to 
forbear  cutting  timber  on  the  tract  in  dispute  until  after  the  public 
sale  of  the  land,  but  added  nothing  material  to  that  testified  by 
the  preceding  witnesses,  except  that  in  1843  he  expressed  a  wil- 
lingness not  to  chop  timber  there. 

Wm.  J.  Robinson  testified,  that  in  May  or  June,  1843,  after 
the  Government  survey  had  taken  place,  the  plaintiff  told  him 
that  he  no  1  onger  had  any  claim  to  the  tract  in  dispute,  but  that 
he  had  claimed  it  before  the  Government  survey  ;  that  Robin- 
son would  have  to  enter  it  now  as  it  fell  on  his  quarter,  and  that 
he  had  the  best  right  to  it. 

Archibald  Robinson  testified  for  the  defendants,  that  in  1842 
he  heard  the  plaintiff  tell  James  Robinson,  one  of  the  defendants, 
that  now  since  that  Government  survey  had  taken  place,  the  tract 
in  dispute  had  fallen  to  the  said  Robinson,  and  that  he  (the  plain- 
tiff) had  been  so  advised  by  his  lawyer,  and  told  Robinson  that  he 
could  do  what  he  pleased  with  it,  and  that  he  (the  plaintiff)  would 
have  nothing  to  do  with  it. 

The  foregoing  is  all  the  evidence  given  on  the  trial,  and  so 
stated  in  the  bill  of  exceptions. 

V.  H.  HiGGiNS,  for  the  appellant. 

S.  T.  Logan,  and  C.  Gilman,  for  the  appellee.     , 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.     A  new   trial  should  have   been  granted.     The 
evidence  did  not  make  out  a  case  of  forcible  entry  and  detainer. 
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There  may  have  been  a  wrongful  entry  on  the  constructive  pos- 
session of  Crummer,  but  there  was  not  such  a  continuing  in  pos- 
session as  to  constitute  a  detainer.  The  possession  was  disturbed 
but  not  withheld.  There  was  not  an  actual  dispossession.  The 
acts  complained  of  were  only  tresspasses,  for  which  the  law  pro- 
vides a  diflferent  but  an  adequate  remedy.  To  maintain  an  ac- 
tion for  a  forcible  entry  and  detainer  under  our  statute,  two 
things  must  concur  :  Jirst,  the  possefision  must  be  illegally  or 
forcibly  taken,  which  constitutes  the  entry  ;  sand  second,  the  pos- 
session so  taken  must  be  withheld,  which  constitutes  the  detain- 
er. At  Common  Law  the  rule  was  different.  The  party  was  lia- 
ble to  indictment,  and  might  be  convicted  of  either  a  forcible  en- 
try, or  a  forcible  detainer,  each  being  considered  a  distinct  of- 
fence. Not  so  under  our  statute.  The  proceeding  is  purely  a 
civil  remedy,  the  sole  object  of  which  is  to  regain  the  possession 
that  has  been  invaded.  Damages  are  not  recoverable  in  this  ac- 
tion, but  the  only  judgment  for  the  plaintiff  is,  that  he  have  resti- 
tution of  the  premises  of  which  he  has  been  unjustly  depriv-ed. 
If  there  was  not  a  withholding  of  the  possession,  there,  is  noth- 
ing to  be  restored,  and  the  proceeding  is  wholly  unnecessary  ; 
the  party  can  take  the  possession  without  the  aid  of  legal  pro- 
cess. To  permit  him  under  such  circumstances  to  bring  this  ac- 
tion and  obtain  a  judgment  of  restitution,  would  be  a  useless  cer- 
emony. Some  right  is  to  be  ascertained  by  the  judgment  of  a 
Court  and  enforced  by  its  process. 

The  judgment  of  the  County  Court  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 
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James  Webb  et  al.^  appellants,  v.  The  Alton  Marine  and  Fire 

Insurance  Company,  appellees. 

jippeal  Jroni  Madison. 

Wlien  a  cause  was  set  for  hearing  on  the  pleadings  and  proof,  without  objection,  it  was 

held  that  the  filing  of  the  replication  was  waived,  and  that  the  want  of  it  was  not  a 

sufficient  cause  for  reversing  the  decree. 
A  party  will  not  be  permitted  to  remain  silent  while  the  cause  is  progressing,  and  then 

raise  objections  at  the  hearing,  or  in  the  appellate  Court,  but  the  objections  must 

be  urged  in  the  first  instance. 
It  is  a  stem  rule  of  Equity  that  it  wUl  not  decree  the  specific  execution  of  a  contract 

unless  it  is  based  on  some  fair  and  valuable  consideration. 

Bill  in  Chancery  filed  in  the  Madison  Circuit  Court,  &c.  At 
the  March  term,  184:8,  the  Hon.  Gustavus  P.  Koerner  presiding, 
the  cause  was  submitted  to  the  Court  upon  the  pleadings  and 
proof  without  argument,  when  a  special  decree  was  entered  in 
favor  of  the  Company,  who   were    the    complainants    below. 

The  material  part  of  the  testimony  is  sufficiently  stated  by  the 
Court. 

W.  Martin,  for  the  appellants. 

I.  The  answers  denying  the  material  averments  in  the  bill, 
no  decree  could  be  rendered  for  complainants,  unless  such  alle- 
gations were  proved  by  two  witnesses,  or  by  one  witness,  and  cor- 
roborated by  strong  circumstances.  Smith  v.  Shane,  1  McLean, 
27  ;  1  Gilm.  187. 

n.  But  this  cause  stands  upon  bill  and  answer,  which  answer 
denies  all  the  equity  in  the  bill,  and  which  answer  the  complain- 
ants admit  to  be  true,  and  requires  no  proof.  De  Wolf  v.  Long, 
2  Gilm.  679;  Rev.  Stat.  96,  §  32  ;  4  Scam.  56. 

in.  The  contract  on  which  the  equity  of  the  bill  is  predicat- 
ed, is  a  voluntary  contract,  given  without  any  consideration,  and 
on  which  a  specific  performance  cannot  be  decreed  by  the  Court. 
2  Story's  Eq.  Jur.  (top  paging),  102,  103  ;  1  Johns.  Ch.  R. 
336,  337  ;  4  do.  501 ;  6  do.  223  ;  2  Harr.  &  Gill,  100  ;  1  Cowen, 
733  ;  1  Vesey,  54  ;  6  do.  662  ;  1  Vesey,  Sen.  279  ;  3  Brown's 
Ch.  R.  13,  note  (1). 

IV.     To  authorize  a  specific  performance  of   an  agreement, 


224  SPRINGFIELD. 


Webb  et  al.  v.  Alton  Marine  &  Fire  Ins .  Co. 


there  must  be  a  mutuality  in  the  contract,    and   it   must   also  be 
fair  and  reasonable.     3  Cowen,  445  ;  1  Johns.  Ch.  R.  282. 

V.  The  case  made  by  the  bill  is  not  sustained  by  the  proof, 
and  hence  no  decree  could  be  made  for  complainants.  1  Pe- 
ters C.  C.  R.  380  ;  10  Peters,  208,  209  ;  2  do.  612  ;  4  Peters' 
Cond.  R,  146,  147  ;  5  Wend.  638. 

VI.  The  testimony  of  Calvin  Riley,  given  in  the  cause,  should 
be  excluded  from  the  Court  in  deciding  the  cause,  on  account  of 
his  interest  in  the  suit. 

VII.  The  assignee  of  the  agreement  on  which  the  suit  is 
founded,  takes  it  subject  to  all  the  equity  which  existed  between 
the  original  parties.  2  Johns.  Cases,  438;  Murray  i*.  Gover- 
neur,  2  Harrington,  467  ;  7  Paige,  306. 

L.  Davis  andN.  G.  Edwards,  for  the  appellees. 

Specific  performance  of  a  contract  rests  entirely  in  the  discre- 
tion of  the  Court,  under  all  the  circumstances,  and  will  be  decreed 
if  fair  and  reasonable.  Seymour  v.  De  Lancey,  6  Johns.  Ch.  R. 
225. 

When  a  contract  is  reduced  to  writing,  the  writing  affords  the 
only  evidence  of  the  terms  and  conditions  of  the  contract,  and  the 
appellant  cannot  set  up  that  the  contract  was  different  from  what 
the  writing  imports.     Lane  v.  Sharp,  3  Scam.  573. 

Godfrey  was  a  purchaser  with  notice  of  the  equity  of  the  appel- 
lees. It  was  not  necessary  that  the  contract  should  be  recorded, 
if  Godfrey  had  actual  notice.  Whatever  is  sufficient  to  put  a  pur- 
chaser upon  an  inquiry,  is  good  notice.  2  Sugden  on  Vendors, 
335  ;  Green  v.  Slayter,  4  Johns.  Ch.  R.  46  ;  Robinson  v.  Rowan, 
2  Scam.  501. 

Riley  was  not  a  necessary  party  to  the  suit,  nor  was  he  interest- 
ed, as  he  had  transferred  all  his  interest  in  the  contract  to  the 
appellees. 

The  case  shows  a  sufficient  consideration  under  all  the  circum- 
stances, to  warrant  the  decree  which  was  made  by  the  Court  below. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.     This  case  was  not  set  down  for   hearing  on 
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the  bill  and  answers,  but  it  appears  to  have  been  submitted  and 
decided  on  the  pleadings  and  proofs  without  objection  ;  and  under 
such  circumstances,  on  the  authority  of  the  case  of  Jameson  v. 
Conway,  decided  at  this  term,  the  mere  want  of  a  replication  is 
not  a  sufficient  cause  for  reversing  the  decree.  The  parties 
waived  the  filing  of  the  replication  by  treating  the  cause  as  at 
issue. (a) 

The  testimony  of  the  witness,  Riley,  must  be  considered  in  this 
Court.  If  he  was  disqualified  on  the  score  of  interest,  the  objec- 
tion should  have  been  taken  in  the  Court  below  by  a  direct  appli- 
cation to  exclude  the  deposition.  If  sustained  by  the  Court,  the 
complainant  might  have  rendered  the  witness  competent  by  a 
release,  and  then  proceeded  to  retake  his  deposition  ;  or  it  might 
have  established  the  same  facts  by  other  testimony.  A  party  is 
not  permitted  to  remain  silent  while  the  cause  is  progressing,  and 
then  raise  such  objections  at  the  hearing,  or  in  the  appellate  Court. 
Such  a  practice  would  occasion  much  delay  and  inconvenience  and 
often  operate  as  a  fatal  surprise  to  the  adverse  party. (6) 

Regarding,  then,  the  cause  as  at  issue,  and  the  testimony  as 
competent,  the  question  arises,  is  the  complainant  entitled  to  the 
relief  sought  by  the  bill.  The  agreement  purports  to  be  founded 
on  a  pecuniary  consideration  passing  from  Riley  to  Webb.  It 
however  conclusively  appears  that  no  money  or  other  thing  was  ever 
paid  Webb,  or  contracted  to  be  paid.  To  sustain  the  covenant, 
therefore,  on  the  part  of  Webb  to  convey  a  moiety  of  the  land  to 
Riley,  some  other  consideration  than  that  stated  in  the  agreement 
must  appear ;  otherwise,  the  agreement  must  be  regarded  as  volun- 
tary, and  cannot  be  enforced.  It  is  a  stern  rule  of  Equity,  that 
it  will  not  decree  the  specific  execution  of  a  contract,  unless  it  is 
based  on  some  fair  and  valuable  consideration.  It  is  insisted  that 
a  controversy  existed  between  the  parties  concerning  the  title  to 
the  land,  and  that  the  agreement  was  made  for  the  purpose  of 
settling  and  defining  their  respective  rights.  If  such  was  the  case, 
and   there  is  any  mutuality  in  the  agreement,  it  ought  to  be 

(a)    Post  230;  Stark  v.   Hallibert,  19JU.  R..  344;  Chambers  v.  Rowe,  36  HI.  R.   173; 
Marijle  v.  Scott,  41  HI.  R.  61;  Clements  v.  Moore,  6  Wal.  U.  S.  R.  310. 
(&)  Moshier  v.  Knox  College,  32  ni.  R.  155. 
ILL.    R.  VOL.    X.  16 
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enforced.  To  be  binding,  however,  in  Equity,  it  must  have  been 
made  under  such  circumstances  as  will  effectually  conclude  Riley 
from  ever  asserting  title  to  the  other  moiety  of  the  land ;  and  as 
the  complainant  is  now  seeking  to  enforce  the  covenant,  such  as 
will  conclude  it  from  claiming  title  to  the  same  moiety.  The  bill 
states  that  Webb  executed  the  agreement  to  settle  all  controversy 
respecting  the  title  of  the  land.  The  answer  denies  that  it  was 
made  on  the  adjustment  of  any  such  controversy,  but  alleges  that 
it  was  purely  voluntary,  and  without  consideration.  The  testimony 
of  Riley,  the  only  witness  in  the  case,  fails  to  convince  us  that 
there  was  any  such  consideration  passing  from  him  to  Webb,  as 
will  authorize  a  Court  of  Equity  to  carry  the  agreement  into  effect. 
There  was  no  mutuality  in  the  contract,  as  shown  on  the  face 
of  the  agreement,  or  appearing  in  the  circumstances  attending  the 
transaction.  No  release  or  covenant  was  required  or  given  by 
Riley.  No  controversy  was  existing  between  the  parties,  which  was 
so  adjusted  as  to  secure  to  Webb  one  moiety  of  the  land,  and  to 
Riley  the  other  moiety.  If  they  contemplated  such  a  result,  it  is 
but  reasonable  to  conclude  that  their  intentions  would  be  evidenced 
by  some  instrument  of  writing.  Riley  did  not  claim  the  land 
from  Webb  as  a  legal  right,  but  only  on  the  score  of  sympathy 
and  friendship  ;  and  the  claim  was  in  part  conceded,  as  he  states, 
unconditionally,  and  as  a  peace  offering. 

Reverse  the  position  of  the  parties,  and  suppose  that  the  defend- 
ants were  now  seeking  to  quiet  their  title  to  the  other  moiety  of 
the  land,  could  it  be  successfully  contended  that  Riley,  by  accept- 
ing the  agreement,  and  the  complainant,  by  receiving  an  assign- 
ment of  it,  would  be  estopped  from  denying  that  title.  We 
do  not  hesitate  to  say  that  upon  such  a  loose  and  inconclusive 
case,  as  is  here  presented,  the  bill  would  be  dismissed.  And  this 
is  really  the  true  test  by  which  to  determine  whether  there  was 
any  mutuality  in  the  contract.  In  the  opinion  of  the  Court,  the 
agreement  is  void  for  the  want  of  mutuality,  and  the  parties 
must  stand  by  their  legal  rights. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs,  and  the 
bill  is  dismissed. 

Decree  reversed. 
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David  Jameson,  plaintiff  in  error,  v.  Miles  W.  Conway,  Schoo  ; 
Commissioner,  &c.,  defendant  in  error. 

Error  to  Hock  Island. 

A  replication  in  Chancery  is  a  formal  pleading,  averring  the  truth  of  the  allegations 
of  the  hill,  and  denying  the  truth  of  those  in  the  answer,  and  its  only  office  is  to 
put  the  cause  at  issiie .  If  no  replication  is  filed,  the  cause  may  be  set  for  hearing 
on  the  hill  and  answer,  in  which  case  the  answer  is  taken  to  be  true.  If  the  com- 
plainant wishes  to  prove  any  matter  charged  in  the  bill,  and  not  admitted  ia  the 
answer,  or  to  compel  the  defendant  to  sustain  the  allegations  of  the  answer  by 
proof,  he  must  place  the  cause  at  issue  by  filing  a  replication.  ^ 

If  a  complainant  has  omitted  to  file  a  replication  at  the  proper  time,  the  Court  will 
allow  it  to  be  done  nunc  pro  tunc. 

The  want  of  a  replication  wUl  not  be  cause  for  reversing  a  decree  on  error,  where  the 
parties  have  taken  depositions  and  submitted  the  cause  for  decision  on  the  plead- 
ings and  proof  without  objection.  In  such  a  case,  they  will  be  deemed  to  have 
waived  the  filing  of  the  replication,  and  regarded  the  cause  as  if  one  had  been  filed 
in  seasonable  time. 

The  declarations  of  a  party  are  not  competent  evidence  to  prove  a  matter  directly  in 
issue,  unless  parol  evidence  would  be  admissible  to  establish  it;  or  unless  there 
is  no  higher  or  better  evidence  of  the  same  fact  ia  existence  which  can  be  pro- 
duced. 

"Where  a  School  Commissioner  has  been  removed  from  oflice,  a  debtor  to  the  school  fund 
paid  to  him  the  amount  of  his  indebtedness,  and  received  his  obligations,  although 
aware  of  such  removal.  In  a  suit  against  the  debtor  by  the  successor  of  that 
officer,  the  Court  held  that  the  payment  was  made  in  fraud  of  the  rights  of  the 
Buccessor. 

Bill  IN  Chancery  to  foreclose  a  mortgage,  &c.,  brought  by  the 
defendant   in   error   against   the  plaintiff  in  error,  in  the  Rock 
Island  Circuit  Court,  and  heard  before   the  Hon.   Thomas   C. 
Browne,  at  the  October  term,  1846,  when  a  decree  of  sale,  &c., 
was  rendered. 

So  much  of  the  pleadings  and  evidence  as  is  material  to  the  de- 
termination of  the  case  will  be  found  in  the  Opinion  of  the  Court. 

S.  T.  Logan,  for  the  plaintiff  in  error. 

0.  H.  Bro^vning  and  N.  Bushnell,  for  the  defendant  in  error. 

1.  The  note  should  not  have  been  paid  to  Thompson — he  had 
no  authority  to  receive  it,  and  a  receipt  from  him  cannot  dis- 
charge it  as  against  his  successor  in  office.  Chitty  on  Bills,  393- 
4  ;  Nathaniel  v.  Stevens,  2  How.   (Miss.)  R.  642  ;  Leonard  v. 
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Leonard,  14  Pick.  280 ;  Vernon  v.  Hankey,  2  T.  R.  113  ;  Ver- 
non V.  Hanson,  ib.  287. 

2.  The  admissions  of  the  defendant  are  sufficient  proof  that 
Thompson  had  been  removed  from  office.  1  Greenl.  Ev.  §  §  171, 
194,  195,  and  note  (2)  ;  Rankin  v.  Horner,  16  East,  193  ;  Ber- 
ryman  v.  Wise,  4  T.  R.  366  ;  Corbin  v.  Jackson,  14  Wend.  619. 

3.  The  non-filing  of  a  replication  was  waived  by  the  plaintiff 
in  error.  It  was,  at  most,  an  irregularity  which  was  waived  by 
not  insisting  on  it,  and  consenting  to  go  to  trial  on  the  "  bill, 
answer,  and  depositions  "  without  it. 

1.  As  to  waiver  of  irregularities.  Skinner  v.  Dayton,  5 
Johns.  Ch.  R.  191 ;  Hawley  v.  Bennett,  5  Paige,  104  ;  Brasher's 
Ex.  V.  Van  Cortlandt,  2  Johns.  Ch.  R.  242,  247-8  ;  Parker  v. 
Williams,  4  Paige,  439  ;  1  Barb.  Ch.  Pr.  625-6. 

2.  An  appellate  Court  will  not  decide  an  appeal  on  a  ground 
not  passed  upon  nor  submitted  to  the  Court  below,  nor  permit  a 
new  point  to  be  raised  which,  if  raised  below,  could  have  been  obvi- 
ated. The  Court  will  not  permit  a  party  to  be  misled  or  surprised 
in  this  way.  1  Barb.  Ch.  Pr.  396  ;  2  Hoff.  Ch.  Pr.  53  ;  Barnes 
V.  Lee,  1  Bibb,  526  ;  Chamley  v.  Lord  Dunsany,  2  Sch.  &  Lef. 
712  ;  Morgan  v.  Crurie,  3  A.  K.  Marsh.  294  ;  Wickliff  v.  Clay, 
1  Dana,  589. 

3.  A  replication  is  a  mere  formal  instrument,  and  if  the  com- 
plainant has  omitted  to  file  one  at  the  proper  time,  the  Court  will 
allow  it  to  be  filed  nunc  pro  tunc.  Where  the  omission  is  by 
inadvertence  or  mistake,  it  may  be  filed  after  the  cause  has  been 
set  down  for  hearing,  or  even  after  a  decree.  Where  the  parties 
bring  on  a  cause  to  be  heard  on  "  bill,  answer  and  depositions," 
the  defendant  waives  the  filing  of  a  replication,  and  the  want  of 
it  cannot  be  assigned  for  error.  1  Barb.  Ch.  Pr.  252  ;  Story's 
Eq.  Pr.  §  881 ;  Scott  v.  Clarkson's  Ex.,  1  Bibb,  277  ;  Pierce  v. 
West,  1  Pet.  C.  C.  R.  351 ;  Smith  v.  West,  3  Johns.  Ch.  R.  363. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  suit  in  Chancery,  commenced  by 
Conway,  School  Commissioner,  against  Jameson,  to  foreclose  a 
mortgage. 
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The  bill  states,  in  substance,  that  on  the  1st  of  February,  1841, 
Jameson  executed  a  promissory  note  to  Thompson,  School  Com- 
missioner, for  the  payment  of  $530,  in  one  year,  and  also  a 
mortgage  to  secure  the  same ;  that  the  debt  has  not  been  paid 
to  Thompson,  as  School  Commissioner,  nor  to  his  successor  in 
office  ;  but  that  Jameson  obtained  the  note  and  mortgage  in  a 
fraudulent  manner,  and  now  retains  the  possession  thereof. 

The  bill  waives  the  oath  of  the  defendant  to  his  answer. 

Jameson,  in  his  answer,  admits  the  execution  of  the  note  and 
mortgage,  but  avers,  that  on  the  3rd  of  June,  1841,  and  while 
Thompson  was  acting  as  School  Commissioner,  he  paid  the  full 
amount  of  the  debt,  and  received  the  note  and  mortgage  from 
Thompson. 

No  replication  was  ever  filed  to  the  answer. 

The  complainant  took  the  depositions  of  two  witnesses,  the 
defendant's  solicitor  being  present  at  the  examination,  and  pro- 
pounding cross-interrogatories.  One  of  them  deposed  that  about 
the  1st  of  June,  1841,  Jameson  told  him  he  had  got  up  his  papers 
that  day  ;  that  Thompson  had  been  removed  from  the  office  of 
School  Commissioner,  but  still  retained  the  papers,  and  he  would 
pay  the  man  that  held  them.  The  other  witness  swore,  that  about 
the  first  of  June,  1841,  and  while  the  report  was  current  in  the 
neighborhood  that  Thompson  had  been  removed  from  office,  Jam- 
eson told  him  he  had  got  up  his  papers  from  Thompson,  and 
they  might  do  their  worst  now ;  and  asked  the  opinion  of  the 
witness  whether  that  would  discharge  him. 

The  final  order  of  the  Court,  after  stating,  "this  day  came 
the  parties  by  their  solicitors,  and  this  cause  coming  on  to 
be  heard  upon  the  bill  of  complainant,  and  the  answer  of  de- 
fendant thereto,  and  the  depositions  taken  in  this  cause," 
proceeds  to  decree  a  foreclosure  of  the  mortgage. 

It  is  insisted,  in  the  first  place,  that  the  decree  must  be 
reversed,  because  no  replication  was  filed.  A  replication  is 
a  formal  pleading,  averring  the  truth  of  the  allegations  of  the 
bill,  and  denying  the  truth  of  those  of  the  answer,  and 
its  only  office  is  to  put   the  cause  at    issue.     If  no  replication 
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is  filed,  the  cause  may  be  set  for  hearing  on  the  bill  and  answer, 
in  which  case  the  answer  is  taken  to  be  true.  If  the  complainant 
wishes  to  prove  any  matter  charged  in  the  bill,  and  not  admitted 
in  the  answer,  or  compel  the  defendant  to  sustain  the  allegations 
of  the  answer  by  proof,  he  must  place  the'cause  at  issue  by  filing 
a  replication.  By  omitting  to  do  this,  he  deprives  the  defendant 
of  the  opportunity  of  proving  the  truth  of  the  statements  in  the 
answer ;  and  he  is  therefore  required,  when  the  cause  is  set  for 
hearing  on  bill  and  answer,  to  admit  all  the  defendant  would  be 
allowed  to  prove,  were  the  cause  at  issue.  A  replication,  however, 
is  considered  as  a  mere  formal  pleading,  and  if  the  complain- 
ant has  omitted  to  file  one  at  the  proper  time,  the  Court  will  allow  it 
to  be  done  afterwards  nunc  pro  tunc.  1  Barbour's  Ch.  Pr.  252. 
This  has  been  permitted  after  the  examination  of  witnesses,  and 
even  after  the  cause  has  come  on  for  hearing,  and  the  reading  of 
the  proofs  has  commenced.  Cooper's  Eq.  PL  331,  335.  And 
the  like  permission  has  been  granted  after  the  cause  has  been  set 
down  for  hearing,  and  a  reference  ordered.  Smith  v.  West,  3 
Johns.  Ch.  R.  363  ;  Pierce  v.  West,  1  Peters'  C.  C.  R.  351.  Nor 
will  the  want  of  a  replication  be  cause  for  reversing  a  decree  on 
error,  where  the  parties  have  depositions,  and  submitted  the  cause 
for  decision  on  the  pleadings  and  proofs  without  objection.  They 
will  be  deemed  to  have  waived  the  filing  of  a  replication  and  re- 
garded the  cause  as  if  one  had  been  filed  in  seasonable  time.  Scott 
V.  Clarkson,  1  Bibb,  277.  That  case  was  in  a  similar  condition 
to  the  one  under  consideration,  and  the  decision  is  expressly  in 
point.  The  present  cause  was  not  set  down  for  hearing  on  bill 
and  answer,  but  it  was  submitted  without  objection  in  the  plead- 
ings and  proofs,  in  the  taking  of  which  proofs  both  parties  par- 
ticipated. They  treated  the  cause  as  if  it  was  at  issue,  and  it 
was  so  heard  and  decided  by  the  Court.  Under  such  circum- 
stances it  is  too  late  to  urge  the  objection  in  this  Court.(a) 

Regarding  the  cause  at  issue  as  did  the  parties,  we  come 
to  the  question  whether  the  evidence  authorized  the  decree. 
The   execution  of  the  note  and    mortgage  being  admitted,  the 

(a)  Ante.  225,  and  notes. 
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only  matter  in  controversy  is  whether  they  have  been  paid.  The 
possession  of  these  by  the  det^endant  raises  the  presumption  of 
payment ;  and  the  complainant  has  only  to  overcome  this  pre- 
sumption, for  the  oath  of  the  defendant  being  dispensed  with, 
the  answer  has  no  more  force  as  evidence  than  the  bill  or  any 
other  pleading.  The  proof  consists  in  admissions  of  the  defend- 
ant that  he  paid  the  note  and  mortgage  after  Thompson  was 
removed  from  office.  The  fact  whether  he  was  removed  from 
office  was  not  put  in  issue  by  the  pleadings.  If  directly  put  in 
issue,  it  is  very  clear  that  it  could  not  be  proved  by  the  declara- 
tions of  the  defendant.(a)  A  record  is  necessarily  made  of  a 
removal  from  office,  and  the  fact  of  removal  could  not  be  proved 
by  parol,  but  only  by  the  production  of  the  record,  or  an  exem- 
plified copy  thereof.  The  true  rule  on  this  subject  undoubtedly 
is,  that  the  declarations  of  a  party  are  not  competent  evidence 
to  prove  a  matter  directly  in  issue,  unless  parol  evidence  would 
be  admissible  to  establish  it,  or  unless  there  is  no  higher  or  better 
evidence  of  the  same  fact  in  existence,  which  can  be  produced. 
But  for  all  of  the  purposes  of  this  case,  it  is  utterly  immaterial 
whether  Thompson  was  removed  from  office  or  not.  The  real 
question  is,  was  he  at  the  time  authorized  to  receive  payment  of 
the  note  and  mortgage  ?  The  admission  was  not  introduced  to 
sustain  an  allegation  that  Thompson  was  removed  from  office,  but 
to  show  the  circumstances  under  which  the  payment  was  made. 
The  defendant  not  only  admits  the  payment  was  made  to  Thomp- 
son after  he  was  out  of  office,  but  states  the  mode  in  which  he 
went  out  of  office  ;  the  latter  a  fact  wholly  unimportant  in  the 
decision  of  this  case.  The  effect  of  the  admission  is,  that  the 
payment  was  made  when  Thompson  had  no  authority  to  receive 
it ;  and  this  we  think  is  sufficient  to  overthrow  the  presumption  of 
payment  arising  from  the  possession  of  the  instruments.  The 
payment  was  made  in  fraud  of  the  rights  of  the  School  Commis- 
sioner, and  cannot  avail  the  defendant. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed, 

(a)  Mason  v.  Park,  3  Scam.  R.  533. 
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Washington  County,  plaintiff  in  error,  v.  Isaac  Parlier  et  al., 

defendants  in  error. 

Error  to  Washington. 

County  Commissioners,  in  making  settlements  with  collectors  of  the  revenue,  act  as 
the  agents  of  the  State,  and  do  not  adjudicate  as  a  Court.  Their  orders  entered 
upon  the  records  are  but  memoranda  of  the  transaction,  and  prima  facie  evidence 
only  of  the  correctness  of  the  result  stated.  Mistakes  made  in  such  settlements 
may  be  inquired  into  and  corrected  as  well  as  those  of  an  individual  acting  in  his 
own  behalf. 

Motion  for  a  judgment  against  a  Collector,  in  tlie  Washington 
Circuit  Court,  the  Hon.  Gustavus  P.  Koerner  presiding,  at  the 
October  term,  1847. 

The  record  shows  that  several  pleas  were  filed  by  the  defend- 
ant on  the  trial  of  the  motion.  The  second  plea  was  payment, 
and  the  fifth  was  that  the  defendant,  at  the  September  term, 
1842,  of  the  County  Commissioners'  Court  of  Washington 
county,  paid  over  to  said  Court  all  the  revenue  which  he  had  up 
to  that  time  collected,  or  been  able  to  collect,  and  that  at  said 
term,  said  County  Commissioners'  Court  took  from  him  the  Col- 
lector's books,  by  which  means  he  was  prevented  from  collecting 
any  more  of  said  revenue  after  that  time.  The  parties  went  to 
trial  upon  those  issues. 

The  plaintiffs  offered  in  evidence  the  defendant's  receipt  as 
Collector  of  the  taxes  for  the  year  1841,  showing  the  amount  of 
county  revenue  receipted  for,  to  be  two  thousand,  three  hundred 
and  ninety-eight  dollars,  and  ninety-seven  cents. 

The  defendant  then  offered  as  evidence  the  following  order 
upon  the  records  of  the  County  Commissioners'  Court  at 
their  September  term,  1842,  to-wit:  "And  now  at  this  day 
came  Isaac  Parlier,  Collector  of  the  revenue  of  the  county 
of  Washington,  and  Court  went  into  a  settlement  with 
Isaac  Parlier,  Collector  of  the  revenue  for  the  year  A.  D. 
1841,  from  which  it  appears  that  said  Collector's  credits, 
including  the  amount  of   tax   yet   to  be  collected,  amounts  to 
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$2551ioo,  from  whicli  deduct  $2398i^oo,total  amount  of  county  tax 
for  tlie  year  1841 ,  leaves  a  balance  in  favor  of  said  collector  of 
$152.16  cents.  E.  E,  On  re-examination,  on  page  391,  an 
excess  of  credits  appears  allowed  said  collector  in  this  settle- 
ment of  $115i|io;"  and  also  offered  to  prove  by  one  Henry  Wil- 
liamson, a  County  Commissioner  of  said  county  at  the  time  of 
the  entry  of  said  order,  that  the  Collector's  books  were  about 
that  time  handed  over  to  one  Salem  Goodner,  and  that  it  was 
his  impression  that  they  were  handed  over  by  the  County  Co  m- 
missioners.  The  plaintiffs  objected  to  the  introduction  in  evi- 
dence of  said  order  of  the  County  Commissioners'  Court,  and 
also  to  the  testimony  of  said  Williamson.  The  objections  were 
overruled,  and  the  same  admitted  in  evidence,  to  which  the 
plaintiffs  at  the  time  excepted.  Said  Williamson  also  testi- 
fied that  it  was  the  understanding  at  the  time,  that  all  errors 
were  to  be  rectified.  This  was  all  the  testimony  on  the  part  of 
the  defendant. 

The  plaintiffs  then  offered  a  witness  to  prove  that  there 
was  a  mistake  in  said  settlement  of  the  County  Commission- 
ers' Court,  bv  which  the  said  Parlier  had  received  too  laro;e 
a  credit  by  about  three  hundred  dollars.  This  testimony 
the  Court  refused  to  receive,  and  decided  said  settlement  to 
be  conclusive  upon  the  County,  to  which  decision  the  pkintiflfs 
excepted. 

This  was  all  the  testimony  in  the  cause.  The  Court 
found  the  issues  for  the  defendant,  and  thereupon  the  plaintiffs 
moved  for  a  new  trial,  which  the  Court  denied,  and  the  plain- 
tiffs excepted. 

G.  Trumbull  argued  for  the  plaintiff  in  error,  exparle^  the  de- 
fendant in  error  having  neglected  to  join  in  the  assignment  of  errors. 

The  County  Commissioners'  Court  have  jurisdiction  over  the 
revenue.    Rev.  Laws,  142. 

It  is  the  duty  of  the  Collector  to  present  at  the  March  term 
of  the  County  Commissioners'  Court,  a  list  upon  oath,  of  the 
property  taxed,    and  the   value   of   the   same,    &c.,  &c.,  which 
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list  is  to  be  examined  by  the  Court,  all  errors  and  mistakes 
corrected,  and  the  Court  shall  make  an  order  allowing  the  Collec- 
tor credit  for  tbe  amount  of  taxes  due  or  payable  to  the  County 
upon  the  same.     Session  Laws  of  1838-9;  pp.  11, 15. 

The  Collector  may  be  proceeded  against  by  motion  in  the  Cir- 
cuit Court.     Ibid.  p.  20,  §  54. 

It  is  contended  that  the  power  of  the  County  Commissioners' 
Court  in  making  settlement  with  the  Collector  is  a  ministerial 
power,  and  differs  not  from  the  power  given  to  the  "Board  of 
Public  Works"  to  audit  and  adjust  the  account  of  its  members, 
and  that  the  settlement  is  only  'prhna  facie  evidence  of  the  state 
of  account,  and  differs  not  from  any  other  settlement  of  accounts. 

The  case  of  Kinney  v.  The  People,  3  Scam.  357,  is  believed  to 
be  conclusive  on  this  point. 

It  is  decided  in  1  Scam.  97,  that  an  agreement  of  the 
County  may  be  shown,  although  it  was  not  made  a  matter  of 
record. 

A  settlement  may  be  impeached  by  proof  of  fraud  or  mistake. 
6  Peters'  Cond.  R.  296. 

This  was  not  a  judicial  act  on  the  part  of  the  County  Com- 
missioners. There  were  no  parties.  No  evidence  was  introduced, 
and  nothing  before  the  Court  but  the  mere  report  of  the  Collec- 
tor, and  upon  it  the  Court  acted. 

Suppose  that  there  is  a  mistake  in  the  settlement,  and  the 
State  should  sue  the  Collector  for  its  part,  could  the  Collector 
set  up  his  settlement  with  the  County  Commissioners'  Court  as 
conclusive  ? 

This  power  of  the  County  Commissioners  is  likened  to  the  pow- 
er of  the  Probate  Justice  of  the  Peace  to  take  proof  of  wills,  which 
is  oiAj  prima  facie  evidence  of  the  validity  of  the  will,  and  it 
may  be  set  aside  on  an  issue  ordered  out  of  Chancery. 

If  the  doctrine  be  true,  that  the  settlement  of  the  County  Com- 
missioners' Court  is  conclusive,  great  injustice  may  be  done.  A 
mistake  would  not  likely  be  ascertained  during  the  term  of  Court. 
The  County  could  not  take  an  appeal,  and  the  County  and 
State  would  be  entirely  without  a  remedy  to  correct  the  error. 
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The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  This  was  a  motion  made  under  the  statute,  by 
the  County  against  the  Collector,  to  recover  a  balance  of  the 
revenue  in  his  hands,  which  he  had  collected  and  not  paid  over  or 
accounted  for.  The  defendant  gave  in  evidence  an  order  from 
the  records  of  the  County  Commissioners'  Court  showing  a  settle- 
ment with  the  Collector,  and  a  balance  in  his  favor  of  one  hund- 
red and  fifty-two  dollars  and  sixteen  cents,  and  then  a  subsequent 
order  showing  that  upon  a  re-examination  of  the  accounts,  it 
appeared  that  the  Collector  had  been  allowed  too  great  a 
credit  by  one  hundred  and  fifteen  dollars  and  seventy-six  cents. 
These  orders  were  objected  to  by  the  plaintiff,  but  admitted  in 
evidence  by  the  Court.  The  plaintiflT  offered  to  prove  a 
mistake  in  the  settlement,  by  showing  that  the  defendant  had 
been  credited  with  three  hundred  dollars  too  much.  This 
the  Court  refused  to  allow,  to  which  the  plaintiff  excep- 
ted. 

The  case  of  Kinney  v.  The  People,  3  Scam.  357,  we  think  in 
point.  There  the  Board  of  Public  Works  were  vested  with  the 
same  powers  and  jurisdiction,  in  relation  to  the  subject  matter  of 
that  dispute,  which  the  County  Commissioners  have  in  relation  to 
this.  Both  had  authority  to  adjust,  audit,  and  settle  certain 
accounts  and  matters.  In  speaking  of  the  powers  exercised  by 
the  Board  of  Public  Works,  the  Court  said:  "It  does  not  pos- 
sess the  character  and  partake  of  judicial  powers,  but  simply 
those  of  agency  on  the  part  of  the  State,  to  state  an  account  and 
agree  upon  a  balance.  In  the  case  before  us,  had  the  mistake 
been  against  the  defendant,  he  would  think  it  very  hard  to  be 
concluded  by  the  order,  especially  when  he  has  proved  that 
it  was  agreed  at  the  time  that  all  mistakes  should  be  cor- 
rected. In  making  this  settlement,  the  Commissioners  act 
as  the  agents  of  the  County,  and  do  not  adjudicate  as  a 
Court.  They  could  enter  up  no  judgment  against  the  defendant 
for  the  balance  found  due,  nor  have  they  any  means  of  enforcing 

TrotibtjLL,  J. ,  having  been  of  counsel,  took  no  part  in  the  decision. 
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payment  of  such  balance,  except  by  a  resort  to  the  ordinary 
Courts  of  Law.  As  the  fiscal  agents  of  the  County,  their  mis- 
takes may  be  inquired  into  and  corrected  as  well  as  those  of  an 
individual  acting  in  his  own  behalf.  The  record  of  this  settle- 
ment is  but  a  memorandum  of  the  transaction,  and  is  orAj  prhna 
facie  evidence  of  the  correctness  of  the  result  stated.  The 
explanatory  evidence  offered  should  have  been  admitted. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 

Judgment  reversed- 


WiLLiAJSi  Reece,  appellant,  v.  Willia^i  H.Allen,  Administrator 
of  James  Mason,  deceased,  appellee. 

appeal  from  Madison. 

An  officer,  before  whom  proof  of  a  deed  was  made,  certifled  thus:  "This  day  per- 
sonaUy  appeared, "  &c.,  "  Samuel  L.  McGill,  a  subscrihing  witness  to  the  within 
deed  (who  was  to  me  made  known  by  the  oath  of  Isaac  Prickett,  a  credible  wit- 
ness), andwho  being  by  me,  the  same  justice,  duly  sworn,"  &c.  On  the  deed 
being  offered  m  evidence,  objection  was  made  that  it  did  not  sufficiently  appear 
that  the  person  by  whose  testimony  the  proof  was  made  was  a  subscribing  witness : 
Held,  that  it  sufficiently  appeared  that  he  was  a  subscribing  witness . 

The  grantee  of  a  trustee  is  not  bound  to  show  that  the  conditions  of  the  trust  deed 
have  been  complied  with  by  the  trustee.  The  deed  conveys  the  legal  title  to  the 
estate . 

A  Conrt  of  Law  may  investigate  some  questions  of  fraud,  and,  when  proved,  ti-eat  a 
deed  as  a  nullity;  biit,  in  general,  it  will  not  go  behind  the  naked  legal  title,  and 
inquire  into  the  equities.  Even  in  the  case  of  a  naked  trustee,  a  trustee  may  re- 
cover in  ejectment  against  the  cestui  que  trust. 

Ejectment,  in  the  Madison  Circuit  Court,  brought  by  the 
appellee  against  the  appellant  and  others,  and  heard  before  the 
Hon.  Gustavus  P.  Koerner. 

At  the  March  term,  1848,  the  plaintiff  dismissed  his  suit 
as  to  all  but  William   Reece,  and  a  jury  was  called,  who  ren- 
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dered  a  verdict  in  favor  of  the  plaintiff.      The  defendant  filed  a 
bill  of  exceptions,  and  entered  an  appeal. 

G.  Trumbull,  for  the  appellant,  contended 

1.  That  the  acknowledgment  was  not  sufficient  in  law.  Rev. 
Stat.  107;  Job  v.  Tebbetts,  4  Gilm.  148. 

2.  That  when  a  power  is  prescribed  by  a  particular  method,  it 
should  be  pursued.  4  Kent's  Com.  148  ;  Sugd.  on  Vendors,  87; 
Hawkins  v.  Kemp,  3  East,  440,  443  ;  3  Burrows,  1446 ;  Doug. 
28  ;  4  Peters'  Cond.  R.  396. 

3.  That  the'appellee  must  show  a  legal  title,  in  order  to  recover 
in  ejectment.  Hulick  v.  Scovil,  4  Gilm.  172  ;  2  Greenl.  Ev.  261, 
267 ;  Adams  on  Eject.  285. 

H.  W.  Billings  and  L.  Parsons,  Jr.,  for  the  appellee. 

1.  The  proof  of  the  execution  of  the  deed  from  Daniel  Reece 
to  John  F.  Darby  was  sufficient.  Rev.  Stat.  ch.  24,  §  20  ;  Job 
V.  Tebbetts,  4  Gilm.  152 ;  Delaunay  v.  Burnett,  ib.  489. 

2.  A  deed  by  a  trustee  conveys  an  absolute  title  in  a  Court  of 
Law,  and  the  vendee  need  not  show  that  the  conditions  of  the  trust 
have  been  complied  with.  Taylor  v.  King,  6  Munf.  366  ;  Harris 
V.  Harris,  ib.  367 ;  Ringgold  v.  Ringgold,  1  Harris  &  Gill.  26, 
27;  Jackson  v.  Davenport,  20  Johns.  548;  Minuse  v.  Cox,  5 
Johns.  Ch.  R.  446  ;  Hilliard's  Abr.  233,  §  22  ;  Hill  on  Trustees, 
275,  188,  478. 

3.  An  equitable  title  cannot  be  set  up  in  an  action  of  eject- 
ment in  opposition  to  the  legal  estate.  Jackson  v.  Pierce,  2 
Johns.  226;  Same  v.  Chase,  ib.  85. 

4.  Sales  made  by  trustees  can  only  be  avoided  in  Chancery.  Da- 
vouet;.  Fanning,  2  Johns,  Ch.  R.  257,265;  Jackson  t;.  VanDalf- 
sen,  5  Johns.  46  ;  Wilson  v.  Troup,  2  Cowen,  203,  211 ;  Thorp 
V.  McCullum,  1  Gilm.  627;  Jackson  v.  Walsh,  14  Johns.  414; 
Taylor  v.  King,  6  Munf.  366  ;  Beach  v.  Beach,  14  Verm.  28. 

5.  No  one  but  the  cestui  que  trust  has  a  right  to  call  in 
question,  or  set  aside  a  purchase  made  by  the  trustee.  Wilson 
r.  Troup,  2  Cowen,  238;Greenleaf  v.  Queen,  1  Peters,  145. 
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A  trustee  may  recover  in  ejectment  against  his  cestui  que  trust. 
Beach  v.  Beach,  14  Verm.  28. 

6.  When  a  person  is  bound  to  do  a  certain  act,  the  omission  of 
•which  would  be  culpable  neglect  of  duty,  the  performance  of  it 
will  be  presumed,  unless  the  contrary  is  proved.  Hartwell  v. 
Root,  19  Johns.  346  ;  Jackson  v.  Shaffer,  11  do.  516  ;  Williams 
V.  East  India  Comp.,  3  East,  199  ;  The  King  v.  Hawkins,  10 
.do:  216. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  There  are  three  questions  in  this  record,  which 
demand  our  consideration,  and  the  first  is,  whether  the  deed  from 
Daniel  Reece  to  John  F.  Darby  was  properly  proved.  The  ofl&cer 
before  whom  this  proof  was  made  certifies :  "  This  day  personally 
appeared,"  &c.,  "Samuel  L.  McGill,  a  subscribing  witness  to  the 
within  deed,  (who  was  to  me  made  known  by  the  oath  of  Isaac 
Prickett,  a  credible  witness),  and  who  being  by  me,  the  said  jus- 
tice, duly  sworn,"  &c.  The  objection  is,  that  it  does  not  suffi- 
ciently appear  that  the  person  by  whose  testimony  the  proof  was 
made,  was  a  subscribing  witness  to  the  deed.  When  proof  is 
made  by  a  subscribing  witness,  the  statute  requires  that  "the  judge 
or  officer  shall  ascertain  that  the  person  who  offers  to  prove  the 
same,  is  a  subscribing  witness,  either  from  his  own  knowledge  or 
from  the  testimony  of  a  credible  witness."  According  to  the  de- 
cision of  this  Court  in  the  case  of  Job  v.  Tebbetts,  4  Gilm.  152, 
upon  the  proof  taken  before  Edward  Hurst,  we  think  it  sufficiently 
appears,  that  Samuel  L.  McGill  was  a  subscribing  witness,  from 
the  testimony  of  a  credible  witness.  In  that  case  the  words  used 
in  the  certificate  are  the  same  as  here,  except  that  it  stated,  "with 
whom  I  am  personally  acquainted,"  instead  of  "  who  was  to 
me  made  known  by  the  oath  of  Isaac  Prickett,  a  credible 
witness."  There  are  two  ways  in  which  we  may  be  satisfied  that 
the  person  proving  the  execution  of  the  deed  is  a  subscribing 

♦Trxmbull,  J. ,  having  been  of  counsel,  took  no  part  in  the  decision. 
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witness.  One  is  by  the  personal  acquaintance  or  knowledge  of 
the  officer  who  took  the  proof,  and  the  other  is  by  the  oath  of  a 
credible  witness.  The  one  is  as  satisfactory  as  the  other,  and 
as  legal  a  mode  of  identification.  We  should  be  at  a  loss  to 
assign  a  reason  for  holding  one  certificate  good  and  another  bad, 
which  are  identical  in  terms,  except  as  to  the  mode  of  identifying 
the  subscribing  witness,  where  both  modes  are  equally  legal.  The 
proof  of  that  deed  was  sufficient. 

The  next  question  is,  whethel'  the  instrument  referred  to  is  a 
mortgage  or  a  trust  deed,  and  we  are  of  opinion  that  it  is  the 
latter,  and  conveyed  the  absolute  legal  title  to  the  trustee.  It  is 
unnecessary  to  quote  authorities  to  show,  that  in  construing  deeds 
as  well  as  other  written  instruments,  it  should  be  a  primary  ob- 
ject with  the  Courts  to  ascertain  from  the  face  of  the  paper,  the 
real  intention  of  the  parties,  and  to  give  efi'ect  to  the  instrument 
accordingly.  In  the  introductory  part  of  this  deed,  the  grantee 
is  described  as  John  F.  Darby,  "  as  trustee  of  Richard  H. 
McGill,  of,"  &c.  The  deed  then  recites,  that  on  a  previous  day 
the  grantor  had  executed  a  deed  for  the  same  premises  to  McGill 
to  secure  the  payment  of  one  thousand  dollars,  and  that  "  from 
the  terms  and  tenor  of  said  deed,  it  is  considered  that  the  same 
only  amounted  to  a  mortgage,  which  would  require  the  same 
to  be  foreclosed  in  obedience  to  law,  to  pay  and  satisfy  the 
amount  due,  when  in  truth  and  in  fact,  such  was  not  the  in- 
tention of  the  parties  to  said  deed,  but  the  parties  thereto 
had  intended  to  make  a  deed  of  trust  of  the  premises  de- 
scribed in  said  deed,  giving  and  granting  to  the  trustee,  full 
power  and  authority  to  sell  and  convey  the  lands,  tenements 
and  hereditaments,  as  properly  mentioned  in  said  deed,  with- 
out any  authority  or  order  of  Court.  Now,  therefore,"  &c. 
The  deed  then  recites  an  indebtedness  from  the  grantor  to 
McGill  of  one  thousand  dellars  ;  and  that  for  the  purpose  of 
securing  the  prompt  payment  on  a  particular  day,  grants, 
&c.,  to  Darby,  trustee  as  aforesaid,  and  to  his  heirs  and 
assigns,  in  absolute  fee  simple.     After  the  habendum,  follows 
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the  declaration  of  trust,  which  repeats  the  indebtedness,  and  then 
proceeds:  "Now,  if  the  said  Daniel  Reece,  or  any  person  for 
him,  shall  on  the  said  first  day  of  January,  1834,  pay  up  the 
full  amount  of  the  said  sum  of  one  thousand  dollars  to  the  said 
Richard  H.  McGill,  then  his  this  deed  shall  be  null  and  void,  and 
of  no  effect,  and  he  the  said  John  F.  Darby,  trustee  as  afore- 
said, his  executors  or  administrators,  shall  on  the  reasonable  re- 
quest and  at  the  proper  costs  and  charges — Daniel  Reece, 
re-convey,"  &c.,  but  if  any  part  of  the  said  sum  of  money  shall 
remain  unpaid  at  the  time  aforesaid,  the  deed  provides  that  the 
said  Darby  shall,  on  giving  notice,  sell  the  premises  at  the  Court 
House  at  public  auction  for  cash,  and  make  an  absolute  deed  of 
conveyance  to  the  purchaser,  vesting  in  him  an  absolute  title,  and 
then  directs  a  disposition  of  the  money. 

Although  there  is  one  expression  in  this  deed  characteristic  of 
a  mortgage,  yet  the  intention  of  the  parties  is  so  manifest  not  to 
make  a  mortgage,  but  to  convey  the  legal  title  upon  a  declared 
trust,  that  no  room  is  left  for  doubt  as  to  the  true  character  of 
the  conveyance.  To  refer  to  the  various  expressions  in  the  deed 
evincing  such  intention  is  quite  unnecessary.  We  cannot  hold 
this  to  be  a  mortgage,  without  saying  that  the  manifest  and 
clearly  expressed  intention  of  the  parties  shall  cease  to  be  the  rule 
of  construction. 

The  only  remaining  question  is  whether  the  grantee  of  the 
trustee,  was  bound  to  show  that  the  conditions  of  the  trust 
deed  had  been  complied  with.  This  precise  question  was 
decided  by  the  Supreme  Court  of  Appeals  of  Virginia,  in 
the  case  of  Taylor  v.  King,  6  Munf.  358  ;  and  also,  in 
Harris  v.  Harris,  ib.  367.  Indeed,  in  the  former  case  the 
Coui-t  went  further,  and  decided  that  the  grantee  of  the 
trustee  should  recover  in  ejectment,  although  the  jury  had 
specially  found  that  the  trustee  and  purchaser  were  both 
guilty  of  a  fraud  in  the  transfer.  We  do  not  hesitate 
to  agree  with  that  Court,  that  the  conveyance  passed  the 
legal  title  to    the    estate,  and   that    it    did    not    devolve  upon 
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the  purchaser  to  show  the  trustee  in  raaking  the  sale,  had  com- 
plied with  the  conditions  specified  in  the  trust  deed.  If  the  gran- 
tee took  the  title  in  fraud  of  the  rights  of  any  of  the  parties,  a 
Court  of  Chancery,  within  whose  peculiar  jurisdiction  such  ques- 
tions are,  would  either  set  aside  the  sale,  or  treat  him  as  trustee 
and  compel  him  to  perform  the  trust.  Hill  on  Trustees,  175, 
188. (a)  A  Court  of  Law  may,  indeed,  investigate  some  ques- 
tions of  fraud,  and  when  proved,  treat  a  deed  as  a  nullity,  and  con- 
veying no  title,  as  where  a  party  was  induced  to  execute  a  deed, 
supposing  it  was  another  paper,  but  in  general  it  will  not  go  behind 
the  naked  legal  title  and  inquire  where  the  equities  are.  Even  in 
case  of  a  naked  trustee,  the  law  is  so  strenuous  for  the  legal  title, 
that  it  enables  the  trustee  to  recover  in  ejectment  against  the  cestui 
que  trust.  Read  v.  Read,  8  Tenn.  118  ;  Beach  v.  Beach,  14 
Vermont,  28.(6)  This  is  not  like  the  execution  of  a  naked 
power  by  an  agent  or  attorney,  and  the  authorities  cited  in  such 
cases  do  not  apply. 

These  are  the  only  questions  argued  and  upon  which  a  decision 
is  desired,  and  we  are  of  opinion  that  these  were  properly  decided 
by  the  Circuit  Court. 

It  is  admitted  that  the  judgment  must  be  reversed,  because  the 
plaintiff  did  not  show  that  the  defendant  below  was  in  possession, 
claiming  under  the  grantees  in  the  trust  deed. 

The  judgment  of  the  Ckcuit  Com-t  is  reversed  with  costs,  and 
the  cause  remanded. 

Judgment  reversed. 

(a)  Swift  V.  Castle,  23  HI.  R.  226;  Gillespie  v.  Smith,  29  m.  E.  4S1;  Pardee  v.  Lind- 
ley,  31  in.  R.  186;  Wales  v.  Boyne,  31  m.  R.  465;  Graham  v.  Anderson,  42  HI.  E. 
516:  KeUey  v.  Brewster,  44  m.  R.  186;  Greenleaf  v.  Queen,  1  Pet.  U.  S.  R.  146. 

(6)  Lessee,  <5c.,  v.  McCann,  24 How.  U.  S.  R.398. 
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The  People  of  the  State  of  Illinois,  ex  rel.  William  McKee 
V.  Daniel  H.  Giljvier,  Master  in  Chancery  for  Pike  county. 

^Application  for  a  Mandamus. 

The  Circuit  Court,  sitting  as  a  Court  of  Chancery,  may  restrain,  by  injunction,  a 
Commissioner  from  executing  a  decree  of  sale. 

The  duties  and  responsibilities  of  a  Commissioner  in  Chancery,  imder  a  decree  of  sale 
are  similar  to  those  of  a  sheriff  under  an  execution  at  law.  Injunctions  may 
issue  in  the  one  case  as  weU  as  in  the  other, though  the  desired  end.might  generally 
be  accomplished  by  a  motion  in  the  original  case.  The  interest  of  third  persons, 
however,  might  intervene,  or  new  rights  or  equities  arise,  which  woidd  render  a 
resort  to  chancery  necessary  in  order  to  a  fair  examination  and  protection  of  their 
rights. 

A  Commissioner  in  Chancery  has  no  right  to  inquire  whether  an  injunction  issued 
against  him  was  properly  sued  out,  but  must  obey  its  mandate. 

A  mandamus  can  only  be  issued  to  compel  a  party  to  act  when  it  was  his  duty  to  act 
without  it. 

The  Circuit  Court  cannot,  in  a  proceedmg  by  injunction  of  a  decree,  inquire  into  the 
rights  of  parties  existing  antecedent  to  the  time  when  the  case  was  set  for  a  hear- 
ing, and  which  might  have  been  presented  at  that  time. 

Application  for  a  rnandamus.  The  following  are  copies 
of  the  notice  served,  and  of  the  application  to  the  Supreme 
Court : 

Jacksonville,  December  1st,  1848. 
Murray  McConnel,  Esquire, 
Sir: 

You  will  please  to  take  notice  that  at  the  December  term,  1847, 
of  the  Supreme  Court  of  the  State  of  Illinois,  in  the  case  of  Wil- 
liam McKee  (myself),  executor  of  Jesse  McKee,  deceased,  com- 
plainant in  Chancery  v.  John  Manchester,  Thomas  Manchester, 
Mark  W.  Delahay,  Holaway  W.  Vansyckle,  James  A.  McDougall, 
Murray  McConnel  (yourself),  John  Mathews,  George  N.  Man- 
chester, and  George  Dewell,  defendants,  the  said  Court  partially 
reversed  the  decree  that  was  recorded  in  said  cause  at  the  Septem- 
ber term,  1844,  of  the  Circuit  Court  of  Pike  county,  in  said  State, 
and  remanded  said  cause  with  directions  to  the  said  Circuit  Court, 
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'"to  render  a  decree  and  proceed  consistently  with  the  principles 
of"  the  Opinion  rendered  in  said  cause  by  said  Supreme  Court. 
That  said  cause  was  so  remanded,  and  reviewed  in  the  name  and 
style  of  "William  McKee,  executor  of  Jesse  McKee  deceased, 
complainant  in  Chancery  v.  Mariah  Manchester,  Julia  Manches- 
ter, Mary  Adeline  Manchester,  and  Thomas  Collins  Manches- 
ter, heirs  at  law  of  John  Manchester,  deceased,  John  Mathews, 
administrator  of  said  deceased,  and  in  his  (the  said  John  Math- 
ews')  own  right,  Thomas  Manchester,  George  N.  Manchester, 
George  Dewell,  Mark  W.  Delahay,  Holaway  W.  Vansyckle,  Mur- 
ray McConnel,  and  James  A.  McDougall,  defendants,"  at  the 
April  term,  1848,  of  the  said  Circuit  Court  and  a  decree  was 
rendered  by  said  Court  on  the  8th  day  of  April,  1848 ,  consist- 
ent with  the  determination  of  said  Supreme  Court,  in  the  premi- 
ses, and  appointing  and  requiring  Daniel  H.  Gilmer,  as  Spe- 
cial Commissioner,  to  sell  and  convey  on  twenty  days'  notice,  of, 
&c.,  for  cash,  all  the  right,  title  and  interest,  of  said  defendants 
of,  in  and  to  certain  real  estate,  set  forth  in  said  decree,  if  they, 
or  some  of  them,  should  not  in  ninety  days  pay  to  said  Com- 
missioner, the  sum  of  two  thousand,  six  hundred  and  seventeen 
93-100  dollars,  ($2617.93  cents),  with  interest  from  April 
8th,  1848,  at  the  rate  of  six  (6)  per  cent,  and  costs  of  said 
suit.  That  said  defendants  have  not,  nor  hath  either  of  them 
paid  any  part  of  said  sum  of  money  or  costs.  That  you  on  the 
7th  of  July,  1848,  filed  a  bill  in  Chancery  against  the  said  John 
Mathews,  Thomas  Hollowbush  and  Augustus  R.  Burbank  in 
the  said  Circuit  Court,  and  that  on  the  sixth  day  of  the 
September  term,  1848,  of  said  Court,  you  amended  your  said 
bill,  and  obtained  an  order  from  the  Judge  of  said  Court,  re- 
straining and  enjoining  the  execution  of  the  decree  last  aforesaid. 
That  I,  by  my  solicitor,  David  A.  Smith,  on  the  same  day ,  in 
said  Court,  and  to  use  of  the  said  Thomas  Hollowbush,  Augustus 
R.  Burbank,  and  John  Mathews,  submitted  a  motion  for  a 
peremptory  order  upon  the  said  Special  Commissioner  to 
execute  the  decree  aforesaid,  to  proceed  forthwith  on  twenty 
days'   notice  to    sell    the    property   described    in    the  decree, 
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notwithstanding  your  ^said  injunction.  That  said  motion  was 
overruled,  and  I,  by  my  said  solicitor,  excepted  to  the  opinion  of 
said  Court  in  overruling  said  motion.  That  on  the  third 
(3rd)  day  of  the  next  term  of  the  Supreme  Court  of  said  State, 
to  be  holden  for  the  Second  Division  of  said  State  at  Springfield 
on  the  eighteenth  inst.,  I  shall,  by  my  solicitor,  file  a  petition  to 
said  Court,  accompanied  "with  the  just,  full  and  true  transcript  of 
the  records  and  proceedings  aforesaid  duly  certified,  and  there, 
or  as  soon  thereafter  as  I  can  be  heard  by  my  counsel,  shall  move 
said  Court  on  said  petition  to  grant  a  peremptory  mandamus  to 
the  said  Special  Commissioner,  requiring  him  to  execute  said  de- 
cree, by  sale  of,  &c.,  as  aforesaid,  or  a  peremptory  mandamus  to 
the  Judge  of  said  Circuit  Court,  requiring  him  to  order  the  said 
Special  Commissioner  so  to  execute  said  decree,  or  for  such  other  or 
further  order  as  the  Supreme  Court  has  power  and  authority  to 
make  in  the  premises,  to  secure  the  supremacy  of  law,  by  carry- 
ing into  complete  execution  its  determination  in  the  matter  afore- 
said, according  to  the  laws,  customs  and  usages  of  this  State, 
and  according  to  the  rules  and  principles  of  the  Common 
Law. 

If  you  please,  you  will  appear  and  resist  the  matter  and  things 
proposed  in  the  premises. 

Very  respectfully  yours, 

William  McKee, 
Executor  of  John  McKee,  deceased, 
by  his  Solicitor, 

D.  A.  Smth. 

Jacksonville,  December  2nd,  A.  D.  1848. 
I  served  Murray  McGonnel,  Esq.,  with  a  copy  of  the  foregoing 
notice.  (Signed)  David  A.  Smith. 

Siaie  of  Illinois,  ss. 

To  the  Honorable,  the  Judges  of  the  Supreme  Court  of  said  State 
sitting  at  Springfield  for  the  Second  Division  of  said  State, 
December  term,  A.  D.  1848. 

In  the  name  of  the  People  of  the  State  of  Illinois,  William 
McKee,  the  person  referred  to  in  .the  foregoing  annexed  notice 
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respectfully  relates  and  shows  to  your  Honors,  that  he  brings 
here  into  Court,  and  prays  that  the  same  may  be  taken  as  a 
part  of  this  petition,  just,  full  and  true  transcripts  of  the  records 
and  proceedings  referred  to  in  said  notice,  marked  Exhibit  (A)  ; 
that  the  facts  stated  in  said  notice  are  true,  and  asks  that  the 
said  notice  may  be  considered  and  treated  as  a  part  of  this  peti- 
tion. He  states  that  a  copy  of  said  notice  was  served  upon 
Mmray  McConnel,  Esq.,  the  person  referred  to  in  said  notice, 
on  Saturday,  the  2nd  day  of  December,  A.  D.  1848.  That  the 
course  which  he  is  pursuing  in  the  premises  to  defeat  and  under- 
mine the  Opinion  of  this  Honorable  Court,  as  the  Court  of  last 
resort,  rendered  as  aforesaid,  is  unprecedented,  unjust,  extra- 
judicial, vexatious  and  oppressive,  and  that  if  such  a  practice  is 
tolerated  by  this  Honorable  Court,  that  in  no,  case  can  its  deci- 
sion put  an  end  to  strife,  if  a  party  whose  rights  have  been 
fully  and  finally  determined  upon  by.it,  can  successfully  resort 
to  such  shifts  and  expedients  as  the  said  Murray  McConnel  is 
attempting  to  perpetrate  in  the  premises.  That  the  said  Daniel 
H.  Gilmer,  Special  Commissioner,  is  a  resident  of  the  said 
county  of  Pike,  and  ready  and  willing,  but  for  the  restraining 
order  of  injunction  so  irregularly  and  improperly  obtained  as 
aforesaid  by  the  said  Murray  McConnel,  to  execute  the  decree 
obtained  as  aforesaid  in  favor  of  your  relator,  at  the  April  term, 
1848,  of  the  said  Circuit  Court  of  Pike  county,  pursuant  to  the 
principles  of  the  Opinion  of  this  Honorable  Court  rendered  as 
aforesaid ;  that  the  said  Murray  McConnel  is  endeavoring  to 
evade  the  execution  of  said  decree  (to  which  he  is,  and  was  a 
party  as  aforesaid),  by  matters  which  transpired  long  before  said 
decree  was  rendered,  and  which  he  ought  to  have  pleaded  and 
relied  upon  in  the  cause  in  which  said  decree  was  rendered. 
That  the  said  Circuit  Coui't  in  the  said  injunction  suit  of  the 
said  Murray  McConnel  had  no  rightful  cognizance  of,  or  juris- 
diction of  the  said  decree  to  restrain  or  impede  its  due  and  prompt 
execution.  Forasmuch  then  as  your  relator  is  utterly  without 
redress  in  the  premises,  unless,  &c.,  he  prays  your  Honors  for 
the  relief  that  he  has  notified  the  said  Murray  McConnel  that 
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he  (your  relator)  will  ask  for,  and  which  is  particularly  indi- 
cated in  said  notice,  and  as  in  duty  bound  your  relator  will  ever 
pray,  &c. 

The  People  of  the  State  of  Illinois, 

ex  relatione  WrLLlMl  McKee, 
by  his  Solicitor, 

David  A.  Smith. 
State  of  Illinois,  )  q  ; 
angamon  (Jo.    ^ 

This  day  appeared  before  the  undersigned,  Clerk  of  the  Su- 
preme Court  of  said  State  for  the  Second  Division,  David  A. 
Smith,  who  made  oath  in  due  form  of  law,  that  the  foregoing 
notice  and  petition  are  true  in  substance  and  fact,  and  that  he 
served  Murray  McConnel,  Esq.,  with  a  copy  of  said  notice  on  the 
2nd  inst. 

David  A.  Smith. 

Sworn  to  and  subscribed  before  me  as  above,  the  20th  day  of 
December,  A.  D.  1848. 

W.  B.  Warren,  Clk. 

D.  A.  Smith,  for  the  relator,  cited  the  following  authorities : 
Rev.  Stat,  title,  "  Courts,^'  §  "^  ;  H  Peters,  173  ;  12  do.,  343, 
491,  493  ;  1  Blackf.  155  ;  2  Pick.  419  ;  10  do.  244  ;  20  do. 
495  ;  21  do.  259  ;  18  Wend.  79  ;  20  do.  658  ;  4  Ark.  302 ;  2 
Ala.  519. 

M.  McCoNNEL  resisted  the  application. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  In  pursuance  of  a  mandate  from  this  Court, 
the  Circuit  Court  of  Pike  county  entered  a  decree  in  the  case 
of  the  present  relator  against  Thomas  Manchester  and  others, 
reported  in  4  Gilman,  511,  directing  that  the  defendants, 
or  some  of  them,  within  ninety  days,  should  pay  to  the  com- 
plainant the  sum  of  |2617.93,  and  interest ;  and  in  default 
thereof,  the  present  defendant,  who  was  thereby  appointed 
a    Commissioner    for     that     purpose,    should    sell    the    lands 
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in  the  decree  mentioned,  and  with  the  proceeds  pay  that  amount. 
Afterwards,  McConnel,  one  of  the  defendants  in  that  bill,  as  to 
whom  it  was  taken  as  confessed,  filed  his  bill  in  that  Court,  show- 
ing that  McKee  had  transferred  his  interests  under  that  decree 
to  John  Mathews,  Thomas  Hollowbush  and  Augustus  R.  Bur- 
bank  ;  that  he  had  offered  to  pay  McKee  the  amount  of  the  de- 
cree, who  refused  to  receive  it  for  the  reason  that  he  had  assign- 
ed as  above  stated  ;  that  he  had  then  applied  to  D.  A.  Smith, 
solicitor  for  the  assignees,  by  whom  he  was  informed  that  they 
would  not  receive  the  money,  but  denied  the  right  of  the  com- 
plainant to  pay  the  same,  and  insisted  upon  a  sale  of  the  prem- 
ises. McConnel  claims  to  be  the  owner  of  the  land,  and  avers 
that  the  assignees  of  McKee  are  indebted  to  him  in  a  much  larger 
sum  than  the  amount  of  the  decree,  for  work,  and  timber  taken 
from  the  land,  and  otherwise  on  account  of  the  enjoyment  of 
the  premises,  in  the  possession  of  which  they  had  been  since  1834, 
and  that  they  were  insolvent.  The  bill  prays  for  an  injunction, 
and  that  the  complainant's  claim  against  the  assignee  maybe  set  off 
against  the  amount  due  them  under  the  decree.  An  injunction 
was  issued  by  the  Circuit  Court,  restraining  the  Commissioner 
from  going  on  with  a  sale  of  the  lands.  That  bill  has  not  been 
brought  to  a  hearing,  nor  has  the  injunction  been  dissolved.  A 
motion  was  made  in  the  Circuit  Court  in  the  name  of  McKee,  the 
complainant  in  the  first  bill,  for  an  order  on  the  Commissioner  to 
go  on  and  sell  the  property,  notwithstanding  the  injunction,  which 
was  denied.  This  application  is  now  made  here,  for  a  manda- 
mus against  the  Commissioner,  commanding  him  to  proceed  with 
the  sale,  or  against  the  Circuit  Court  commanding  it  to  make  such 
an  order  as  was  applied  for. 

As  that  decree  in  the  Circuit  Court  was  entered  in  pur- 
suance of  a  mandate  from  this  Court,  it  could  not  be  appeal- 
ed from,  but  was  final  and  conclusive  upon  all  of  the  parties 
as  they  were  adjudicated  upon  and  determined  by  this  Court. 
In  effect,  the  decree  was  the  same  as  if  it  had  been  entered 
up  here ;  and  this  Court  would,  by  mandamus,  compel  the 
Circuit    Court    not    only    to    enter    such    decree    as  it  had 
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directed,  but  to  enforce  and  execute  it,  nor  could  its  execu- 
tion be  interfered  with  or  obstructed,  either  by  that  or  any  other 
Court,  any  more  than  a  direct  decree  of  this  Court.  It  was,  in 
fact,  a  decree  of  this  Court  promulgated  through  the  Circuit 
Court. 

The  main  question  in  this  case  is  one  of  jurisdiction.  Could 
the  Court  of  Chancery,  under  any  circumstances,  restrain,  by  in- 
junction, the  Commissioner  from  making  the  sale  contemplated 
by  the  decree  ?  If  it  could  restrain  that  sale  under  any  given 
circumstances,  th-en  its  jurisdiction  to  control  the  acts  of  the  Com- 
missioner in  that  respect,  is  established.  That  such  jurisdiction 
existed,  we  entertain  no  doubt.  The  order  of  sale  was  only  con- 
,  ditional.  If  the  money  was  paid  by  any  of  the  defendants,  then 
the  demand  of  the  complainant  was  satisfied,  and  the  decree  ac- 
complished, and  no  authority  for  the  sale  remained.  Indeed, 
many  circumstances,  subsequent  to  the  decree,  might  have  arisen 
which  would  have  rendered  a  sale  improper  and  unjust.  The 
duties  and  responsibilities  of  the  Commissioner  under  the  decree 
were  very  similar  to  those  of  the  sheriff  with  an  execution  at  law, 
and  nothing  is  more  common  than  to  restrain  him,  by  injunction, 
from  proceeding  in  a  particular  way  or  to  a  certainn  extent  ;  and 
it  would  be  the  same  whether  the  execution  issued  fi'om  this  or 
from  a  Circuit  Court.  In  that  case,  as  well  as  in  this,  the  object 
might  be  accomplished  in  most  instances  by  a  motion  in  the  orig- 
inal cause ;  yet,  sometimes,  the  interest  of  other  persons  might 
intervene,  or  new  rights  or  equities  arise,  which  would  render  it 
necessary  to  resort  to  a  Court  of  Chancery  to  have  them  fully  ex- 
amined and  duly  protected.  So  long  as  the  improper  action  of 
the  Commissioner  under  the  decree  might  be  controlled  by  injunc- 
tion, he  could  not  treat  it  as  a  nullity,  because  it  might  have 
been  imprudently  issued.  He  had  no  right  to  inquire  whether  a 
proper  case  was  made  for  the  injunction  or  not.  Being  subject 
to  the  jurisdiction  and  control  of  the  Court,  he  was  bound  to  obey 
its  order  without  further  inquiry. 

As  it  was  the  duty  of  the  Commissioner   to  obey  the  injunc- 
tion, we  cannot  compel  him   to   violate  it.     A  mandamus  can 
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only  be  issued  to  compel  a  party  to  act  when  it  was  his  duty  to 
act  without  it.  It  confers  upon  him  no  new  authority.  We  can- 
not look  into  the  injunction  bill  to  see  whether  a  proper  case  was 
made  or  not.  The  orders  made  in  that  cause  are  not  before  us 
for  revision.  We  can  neither  reverse  nor  affirm  them  now.  They 
must  continue  in  force  till  they  are  vacated  by  the  Circuit  Court, 
or  are  reversed  on  appeal  or  writ  of  error,  if  the  Court  had  any 
authority  to  make  them.  We  have  already  seen  that  a  case  might 
have  been  made  authorizing  the  injunction,  and  that  we  cannot 
now  inquire  whether  an  error  was  committed  in  awarding  it.  The 
Circuit  Court  could  not  inquire  into  the  rights  of  the  parties  exist- 
ing antecedent  to  the  time  when  that  suit  was  set  for  hearing  and 
which  might  have  been  presented  there,  for  those  were  irrevocably 
fixed  by  the  decision  of  this  Court ;  but  rights  accruing  subse- 
quently, which,  of  course,  could  not  have  been  passed  upon  or 
presented  in  the  former  suit,  were  proper  for  its  consideration, 
and  an  injunction  restraining  the  sale  may  have  been  necessary 
for  the  protection  of  those  rights.  In  this,  the  process  of  in- 
junction was  no  more  liable  to  abuse  than  in  many  other  cases. 

The  application  for  a  mandamus  must  be  denied  with  costs 

against  the  relator. 

Application  denied. 


o" 


Edward  Steelman  et  al,,  plaintiffs  in  error,  v.  Whey  Watson 

et  al.,  defendants  in  error. 

Error  to  Jidams. 

It  is  erroneous  to  render  judgment  by  nil  dicit  against  a  defendant  who  has  filed  a  de- 
murrer to  the  declaration,  when  the  same  remains  unanswered  and  not  disposed 
of  in  any  way,  and  he  has  not  taken  any  subsequent  step  m  the  cause  amounting 
to  a  waiver  of  a  demurrer. 

Attachment,  in  the  Adams  Circuit  Court,  brought  by  the  de- 
fendants in  error  against  the  plaintiffs  in  error. 

Several  motions  were  made  in  the  Circuit  Court  and  duly  dis- 
posed of.  Steelman  then  filed  with  the  Clerk  a  special  demurrer 
to  the  declaration.     At  the  October  term,  1848,  the  Hon.  Nor- 
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man  H.  Purple  presiding,  when  the  cause  was  called  for  trial,  one 
of  the  defendants'  counsel  stated  in  substance,  that  he  believed 
they  would  have  nothing  further  to  do  with  the  case.  A  jury  was 
then  called  to  assess  the  plaintiffs'  damages  in  open'Court.  While 
the  jury  was  being  called,  another  of  the  defendants'  counsel 
came  into  Court  and  without  consultation  with  the  former,  pro- 
ceeded to  put  questions  to  the  witness  or  witnesses,  both  counsel 
being  in  Court.  The  jury  assessed  the  plaintiffs  damages  at 
$814.20,  upon  which  the  Court  rendered  a  judgment  in  the  usual 
form  in  cases  of  attachment. 

T.  Ford,  and  C.  A.  Warren  &  0,  C.  Skinner,  for  the 
plaintiffs  in  error. 

0.  H.  BROWNiNa  &  N.  BusHNELL,  and  A.  Williaivis  &  C.  B. 
Lawrence,  for  the  defendants  in  error. 

The  defendants  waived  the  demurrer  by  appearing  subse- 
quently and  saying  nothing  in  bar  of  the  action.  It  was  an 
express  waiver. 

Going  to  trial  without  objection  is  a  waiver  of  a  discontinuance. 
Wells  V.  Mason,  4  Scam.  84,  88  ;  Corley  v.  Shropshire,  2  Ala. 
66. 

If  the  defendant  demurs  and  then  pleads  to  the  whole  declara- 
tion, the  plea  waives  the  demurrer.  Gribbsley  v.  Nance,  3  Ala. 
347;  Snyder  v.  Gaither,  3  Scam.  92;  Wilcox  v.  Woods,  ih.  52  ; 
or  demurs  to  a  plea  and  then  goes  to  trial  without  having  the  de- 
murrer disposed  of,  the  demurrer  and  plea  are  waived.  Evans  v. 
Gordon,  8  Porter,  142  ;  Whiting  v.  Cochran,  9  Mass.  503. 

Where  no  issue  in  fact  appears  of  record,  if  the  parties  appear 
and  submit  the  same  to  a  jury,  the  want  of  issue  is  waived.  Nav- 
igation, &c.  V.  Scheflferter,  5  Ala.  493,  498  ;  Ross  v.  Reddick, 
1  Scam.  73  ;  Brazzle  v.  Usher,  Bre.  14. 

Our  statute  places  this  case  of  judgment  by  nil  dicit  on 
the  same  footing  as  if  the  judgment  had  been  rendered  under 
a  verdict.  If,  in  this  case,  the  party  had  put  in  the  general 
issue,  or  had  gone  to  trial  without  any  plea  filed,  the  demur- 
rer would  have  been   waived,  and    he    could   not,  as  we  have 


DECEMBER  TERM,  1848.  251 

Steelman  et  al.  v.  Watson  et  al. 

seen,  have  assigned  this  for  error.  It  is  the  fault  of  the  party 
that  the  demurrer  was  not  acted  on,  and  his  appearing  at  the  call- 
ing the  cause  for  trial,  and  saying  nothing  in  bar  of  the  action, 
was  a  virtual  waiver  of  the  demurrer,  and  was  calculated  to  lull 
the  other  party  into  security,  and  he  is  thus  not  entitled  to  the 
interference  of  the  Court.  This  Court  has  already  treated  similar 
cases  as  cured  by  the  statute.  Rev.  Stat.  49,  §  6  ;  ib.  51,  §  11 ; 
Brazzle  v.  Usher,  Bre.  14  ;  Peltier  v.  Britton,  4  Blackf .  502  ;  John- 
son V.  Jackson,  1  Wend.  284  ;  Evans  v.  Whitmore,  12  Johns.  353. 

By  appearing  and  pleading  to  the  action,  the  defendant 
waives  all  excecptions  to  the  form  or  regularity  of  the  writ, 
so  that  the  defendant  cannot  then  move  to  set  aside  proceed- 
ings for  the  non-compliance  with  the  requisitions  of  the 
Attachment  Law  of  South  Carolina.  3  U.  S.  Dig.  194,  § 
778  ;  ib.  169,  §  101. 

Where  a  plea  of  abatement  is  overruled,  a  plea  to  the  mer- 
its waives  all  exceptions  to  such  ruling.     3  U.  S.  Dig.  165,  §  780. 

An  inquisition  of  damages  taken  upon  a  default,  is  a  ver- 
dict within  the  meaning  of  the  law.  Anderson  v.  Semple, 
2  Gilm.  455. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  We  should  not  regret  it,  if  we  could  concur  with  the 
very  ingenious  argument  of  the  counsel  for  the  defendants  in  error, 
yet  we  are  constrained  to  the  conclusion,  that  it  was  en'or  in  the 
Circuit  Court  to  render  judgment  by  nil  dicit  against  the  defend- 
ant Steelman,  when  he  had  a  demurrer  in  to  the  declaration 
unanswered  and  undisposed  of  in  any  way,  and  when  he  had  taken 
no  step  in  the  cause  subsequently,  whereby  he  might  have  waived 
the  demurrer.  There  is  no  doubt,  that  neither  the  Court  or  the 
plaintiffs'  counsel  was  aware  of  the  demurrer  being  upon  the  files  '■> 
still  the  record  shows  it  was  there  and  it  was  error  to  proceed 
to  judgment  without  disposing  of  it. (a) 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded 

for  further  proceedings. 

Judgment  reversed. 

(a)  Moore  V.  Little,  11  111.  R.  549. ' 
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EzEKiEL  Walters,  appellant,  v.  Jajies  Short,  appellee. 
t/9ppeal  from  Brown. 

The  rule  is  well  settled  in  England  and  in  many  of  theCoiirts  of  this  country,that  it  is 
incumbent  on  the  party  offering  in  evidence  an  instrument  which  appears  to  have 
been  altered,  to  explain  such  alteration,  and  that  in  the  absence  of  all  evidence, 
either  from  the  appearance  of  the  instrument  itself,  or  otherwise,  to  show  wheu 
the  alteration  was  made,  it  must  be  presumed  to  have  been  subsequent  to  the  exe- 
cution and  delivery  of  the  instrument. 

W,  made  an  instrument  in  writing  promising  to  deliver  cattle  to  a  certain  amount  at 
the  residence  of  S.,  but  to  whom  they  were  to  be  delivered,  and  how  the  paper 
came  to  the  hands  of  S.  it  did  not  appear:  Held,  that  it  was  not  a  note  within  the 
statute,  and  that  it  would  not  be  assignable  under  the  statute  ,•  held,  also, 
that  not  being  a  note  imder  the  statute  nor  by  the  Common  Law,  it  did  not  im- 
ply a  consideration;  held,  further,  that  when  it  was  ascertained  by  proof  to 
whom  it  was  given,  it  amounted  at  most  but  to  a  special  contract  between 
the  parties,  and  that,  to  authorize  a  recovery  upon  it,  S.  was  bound  to  prove 
a  consideration  dehors  the  instrument  as  welljas  that  it  was  given  tolhim. 

This  suit  was  originally  instituted  before  a  justice  of  the 
peace  of  Brown  County,  by  the  appellee  against  the  appel- 
lant, when  a  judgment  was  rendered  for  the  defendant.  The 
plaintiff  appealed  to  the  Circuit  Court,  and  at  the  April  term, 
1848,  the  Hon.  Norman  H.  Purple  presiding,  the  cause  was 
tried  by  the  Court,  and  judgment  rendered  for  the  plaintiff  for 
^80.00  and  costs. 

A  copy  of  the  instrument  sued  on  is  set  forth  in  the  Opin- 
ion of  the  Court. 

R.  S.  Blackwell,  for  the  appellant. 

The  fraudulent  alteration  of  a  written  instrument,  in 
a  material  part,  by  a  party  claiming  an  interest  under  it, 
avoids  the  instrument,  and  no  action  can  be  maintained  upon 
it  by  the  party  who  made  the  alteration ;  uiDon  the  principle 
that  "no  man  shall  be  permitted  to  take  the  chance  of  com- 
mitting a  fraud  without  running  any  risk  of  losing  by  the 
event,  when  it  is  detected."  Bre.  130  ;  Wheelock  v.  Free- 
man, 13  Pick.  165  ;  Master  v.  Miller,  6  T.  R.  320  ;  Johnson 
V.  U.  S.  Bank,  2  B.  Mon.  310. 
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Whether  an  alteration  has  been  made  in  an  instrument  or  not, 
is  a  question  of  fact  for  a  jury.  Steel's  Lessee  v.  Spencer,  1 
Peters,  560. 

Alteration  in  the  sum  due  by  a  contract  is  a  material  alter- 
ation. Bre.  130.  Whether  it  is  a  material  alteration  or  not  is 
a  question  of  law,  to  be  determined  by  the  Court.  S.  C.  1  Peters, 
660. 

When,  by  whom,  and  under  what  circumstances  the  alteration 
was  made,  are  also  questions  of  fact  for  the  consideration  of  a 

m- 

When  an  instrument  appears  upon  its  face  to  have  been  altered 
in  a  material  part,  it  is  incumbent  on  the  party  who  offers  it  as 
evidence  to  explain  the  alteration. 

*'If  an  alteration  like  that  which  appears  to  have  been  made  in 
this  case,  can  be  shown  to  have  been  made  honestly,  if  it  can 
be  reasonably  accounted  for,  as  done  under  mistate  or  misappre- 
hension, or  with  the  assent  of  the  plaintiff  in  error,  it  should  not 
operate  to  avoid  the  obligation;  but,  on  the  other  hand,  if 
fraudulently  done,  and  with  a  view  to  gain  any  improper  advan- 
tage, it  is  right  and  proper  that  the  defendant  in  error  should 
wholly  lose  his  remedy  upon  the  instrument."  Adams  v.  Frye,  3 
Mete.  108. 

In  the  absence  of  evidence  to  the  contrary,  the  law  presumes  that 
the  alteration  was  fraudulently  made,  after  the  execution  and 
delivery  of  the  instrument.  2  Thomas'  Coke,  232,  marginal  and 
188,  top  paging, ;  10  S.  &  R.  64,  ITO  ;  1  Tomlin's  Law  Die. 
624 ;  1  Bouv.  Law  Die.  633 ;  2  Black.  Com.  308 ;  Bull.  N.  P. 
268  ;  2  Stark.  Ev,  273,  N./.;  ib.  273,  and  N.  y.;  1  Leigh's N. 
P.  657  ;  Humphreys  v.  Guillou,  13  New  Hamp.  385  ;  Tedlie  v. 
Dill,  2  Kelly,  128,  133  ;  Millickeni;.  Beauchamp,  2  Mill.  Law 
Eep.  290,  cited  in  2  Phil.  Ev.  6,  Hill  &  Cowen's  note,  17  ;  Jack- 
son V.  Osborne,  2  Wend.  555 ;  Herrick  v.  Malen,  22  Wend. 
388 ;  Hills  v.  Barnes,  11  New  Hamp.  395  ;  Bowers  v.  Jewell, 
2  do.  543  ;  Johnson  v.  Duke  of  Marlborough,  3  Eng.  Com. 
Law  R.  360  ;  Bishop  v.  Chambre,  14  do.  207  ;  Hinman  v. 
Dickinson.    15   do.   409 ;    Taylor  v.  Mosejey,    25   do.   393 ; 
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Desbrow  v.  Weatherby,  ib.  636  ;  Knight  v.  Clements,  35  do. 
377  ;  Clifford  v.  Parker  ;  40  do.  687  ;  Prevost  v.  Graty,  1 
Peters'  C.  C.  R.  364;  Headman  tJ.  Bratten,  2  Harrington,  396  ; 
Davis  V.  Jenney,  1  Mete.  221  ;  Gillett  v.  Sweat,  1  Gilm.  475  ; 
Morris'  Lessee  v.  Vanderen,  1  Dall.  67  ;  Newell  v.  Maybury,  3 
Leigh,  350  ;  Mills  v.  Starr,  2  Bailey,  359 ;  Railroad  Bank  v. 
Lane,  7  Howard's  (Miss.)  R.  414;  Wilson  v.  Henderson,  9 
Smeedes  &  Marshall,  375  ;  Cariss  v.  Tattersall,  40  Eng.  Com. 
Law  R.  677. 

There  are  other  circumstances,  independent  of  the  legal  pre- 
sumption, which  render  the  instrument  suspicious : 

1.  The  instrument  shows  upon  its  face  a  want  of  that  delibera- 
tion which  usually  attends  the  execution  of  written  contracts, 
inasmuch  as  three  different  and  distinct  understandings  are  created 
by  the  instrument,  and  it  is  fair  to  presume  that  parties,  in 
reducing  the  evidence  of  their  contracts  to  writing,  would  have 
agreed  upon  the  extent  and  terms  of  the  obligation  before  the 
execution  of  it,  especially  as  the  undertaking  which  is  interlined 
is  identical  in  character  with  the  one  first  recited. 

2.  The  instrument  must,  in  order  to  its  validity,  have 
been  delivered  to  the  plaintiff;  he  brings  an  action  upon  it, 
and  it  is  fair  to  presume  that  he  has  always  had  possession 
of  it. 

3.  The  alteration  is  material,  and  increases  the  liability  of  the 
defendant. 

4.  Special  pleadings  not  being  required  or  even  tolerated  in 
justices'  courts  the  affidavit  of  the  defendant  put  in  issue  the 
identity  of  the  instrument  sued  on,  and  devolved  on  the  plaintiff 
below,  the  obligation  to  explain  satisfactorily  the  interlineation 
appearing  on  the  face  of  the  instrument.  Rev.  Stat.  319,  §  31  ; 
ib.  325,  §  QQ ;  Esp.  Ev.  129, 130  ;  Bre.  130. 

Even  this  was  unnecessary,  1.  An  alteration  operates 
as  a  discharge  by  matter  subsequent  to  the  execuion  of 
the  note  ;  hence,  it  was  not  necessary  to  deny  the  execution 
by  oath.  Henderson  v.  Wilson,  6  Howard's  (Miss.)  R. 
89,  90. 
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2.  An  action  at  La-w  must  be  brought  by  the  person  who  has 
the  legal  interest  in  the  cause  of  action.  The  parties  to  a  con- 
tract are  the  persons  in  whom  the  legal  interest  in  the  subject  of 
it  is  deemed  to  be  vested,  and  who  therefore  must  be  the  parties 
to  the  action  which  is  instituted  for  the  purpose  of  enforcing  it, 
or  recovering  damages  for  its  violation.  Where  it  is  not  ex- 
pressly stated  to  whom  the  promise  is  made,  the  general  prin- 
ciple is,  that  it  is  deemed  to  be  made  to  the  person  from  whom 
the  consideration  of  the  promise  proceeded.  Treat  v.  Stanton, 
14  Conn.  445. 

Where  a  written  instrument  does  not  show  upon  its  face 
to  whom  it  is  payable,  no  action  will  lie  upon  it  without 
proof  of  title  in  the  person  who  brings  the  action.  Bre.  2, 
155 ;  Peniston  v.  Wall,  adm'r,  3  J.  J.  Marsh.  37 ;  Brown 
V.  Gilman,  13  Mass.  158;  Douglass  v.  Wilkeson,  6  Wend. 
643. 

3.  There  being  no  payee  or  obligee  named  in  the  instru- 
ment, it  is  not  a  promissory  note,  or  instrument  in  writing 
within  the  meaning  of  our  statute.  Therefore  it  is  not  evi- 
dence of  a  consideration,  and  plaintiff  must  prove  one,  or  he 
cannot  recover.  Rev.  Stat.  384,  §§  3,  4;  1  Scam.  207; 
Jerome  v.  Whitney,  7  Johns.-  320;  Saxton  v.  Johnson,  10 
do.  418 ;  Rann  v.  Hughs,  7  T.  R.  350,  note  ;  Cook  v. 
Bradley,  7  Conn.  57 ;  Beverleys  v.  Holmes,  4  Munf.  95 ; 
People  V.  Shull,  9  Cowen,  778  ;  Brunett  v.  Biscoe,  4  Johns. 
235. 

S.  T.  Logan,  for  the  appellee,  commented  on  the  author- 
ities cited  by  the  counsel  for  the  appellant,  and  cited  the 
following  :  1  Greenl.  Ev.  629,  and  note  to  the  same  ;  1  Mete. 
223  ;  13  Maine,  386  ;  6  Ala.  707  ;  20  Maine,  337  ;  11  Conn. 
531. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Short  sued  Walters  before  a  justice  of  the 
peace  upon  the  following  instrument  in  writing,  to-wit : 
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"  Brown  C'ty  April  the  1st  1847 
Af^ainst  the  tenth,  day  o£  July  next  I  promise  to  deliver  at  the 
residence  of  James  Short,  Fifty  dollars  worth  of  good  cattle,  to 
be  two  years  old  past,  not  more  than  two  shaU  be  heifers,  any 

thirty  dollars  worth  of  saleable  cattle 

number  above  the  fifty  dollars  worth  will  be  received  on  the  horse 

shall  he  delivered  above  the  fifty  $5  worth. 

debt  all  to  be  saleable  cattle.  Ezekiel  Walters" 

The  words  "  thirty  dollars  worth  of  saleable  cattle  shall  be 
delivered  above  the  fifty  $5  worth"  were  interlined  as  above. 
The  justice  gave  judgment  in  favor  of  Walters  for  costs.  Short 
appealed  to  the  Circuit  Court,  where,  by  consent,  the  case  was 
tried  by  the  Court  without  the  intervention  of  a  jury.  Short 
offered  in  evidence  the  instrument  of  writing  sued  upon,  the  exe- 
cution of  which  was  denied  by  Walters  on  oath,  whereupon  wit- 
nesses were  called  who  proved  the  signature  of  Walters  to  the 
instrument  to  be  genuine,  which  he  also  admitted.  This  was  all 
the  evidence.  The  Circuit  Court  gave  judgment  in  Short's  favor 
for  §83.63  and  costs.  Walters  moved  for  a  new  trial,  which  was 
denied,  and  that  denial  is  now  assigned  for  error. 

Two  questions  arise  in  this  case : 

First.  Is  it  a  presumption  of  law  that  the  interlineation 
or  alteration  of  a  written  instrument  was  made  after  its  execu- 
tion ;  and  if  so,  was  it  incumbent  on  Short,  in  this  ease,  to 
explain,  by  evidence  dehors  the  writing,  the  interlineations  appa- 
rent upon  it  ? 

Secondly.  Is  the  instrument  sued  upon  a  promissory  note,  or 
such  a  writing  zs,  prima  facie  implies  a  consideration? 

Upon  the  first  point  there  is  a  conflict  of  the  authorities. 
Some  Courts  have  held  that,  if  nothing  appears  to  the  con- 
trary, the  alteration  will  be  presumed  to  have  been  made 
contemporaneous  with  the  execution  of  the  instruments 
13  Maine,  390 ;  6  Ala.  707  ;  1  Mete.  223.  The  reason 
given  by  the  Courts  that  have  so  decided  is,  that  the  law 
will  never  presume  wrong,  and  that   to   hold   an  alteration  to 
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have  been  made  after  the  execution  of  the  instrument  would 
be  to  presume  the  holder  guilty  of  forgery.  This  reason  has 
no  foundation  in  this  State  so  far,  at  least,  as  relates  to  in- 
struments of  writing  upon  which  suits  are  brought,  or  which 
are  set  up  by  way  of  defence  or  set-ofi",  the  execution  of 
which,  by  the  fourteenth  section  of  the  eighty-third  chapter 
of  the  Revised  Statutes,  a  party  is  not  permitted  to  deny 
except  on  oath.  When  such  denial  is  made  on  oath,  as  in 
the  present  case,  the  law  would  presume  quite  as  great 
wrong  in  assuming  that  the  party  making  oath  that  the  instru- 
ment was  not  his  had  been  guilty  of  perjury,  as  in  assuming 
that  the  holder  of  the  instrument  had  altered  it  after  its  execu- 
tion. But  we  are  not  satisfied  of  the  soundness  of  the  rule  inde- 
pendent of  the  statute. 

By  the  Common  Law,  a  party  offering  in  evidence  a  written 
mstrument  is  always  bound  to  prove  its  execution,  and  as  well 
might  it  be  said,  that  the  law  which  Tequires  such  proof  presumes 
the  holder  to  have  been  guilty  of  forgery,  as  to  say  that  a 
party  in  offering  in  evidence  a  writing  showing  upon  its  face  that 
it  had  been  altered,  was  presumed  to  be  guilty  of  forgery  because 
he  was  required  to  explain  such  alteration.  Written  instruments 
are  supposed  to  be  the  repositories  of  the  intentions  of  the  par- 
ties, but  they  would  surely  be  very  unsafe  repositories  of  such 
intentions,  if  the  party  having  possession  of  the  instrument  was 
at  liberty  to  alter  it  at  pleasure,  and  then  call  upon  the  other 
party  to  show  that  the  alteration  was  made  after  its  execution, 
or  else  be  bound  by  its  contents.  Admitting  that  a  note  has 
been  altered  after  its  execution,  how  is  the  maker  to  show 
that  fact  ?  The  note  has,  of  course,  been  in  the  possession 
of  the  payee — is  often  in  his  handwriting,  and  it  will  be  a 
mere  accident  if  the  maker  can  procure  evidence  to  show  how  the 
note  was  written.  Which  is  the  more  reasonable,  to  require  the 
holder  of  an  instrument  which  has  been  altered  to  explain  the  al- 
teration, or  to  require  that  he  who  executed  and  never  saw  it 
afterwards  should  show  that  the  alteration  had  been  made  since 
ILL.  R.  VOL.  X.  18  , 
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its  execution  ?  It  is  easy  for  a  party  taking  an  instrument  that  has 
been  intei'lined  or  altered,  to  have  the  interlineation  or  alteration 
noted  in  the  attestation  clause  so  as  to  show  its  existence  at  the  time 
of  executi®n,  while  it  is  very  difficult  for  a  party  Avho  has  been  out  of 
possession  of  the  instrument  to  prove  that  the  interlineation  was 
made  after  he  signed  it. 

The  rule  is  well  settled  in  England  and  in  many  of  the  Courts 
of  this  country,  that  it  is  incumbent  on  the  party  offering  in 
evidence  an  instrument  which  appears  to  have  been  altered  to 
explain  such  alteration,  and  that  in  the  absence  of  all  evidence 
either  from  the  appearance  of  the  instrument  itself,  or  other- 
wise, to  show  when  the  alteration  was  made,  it  must  be  presumed 
to  have  been  subsequent  to  the  execution  and  delivery  of  the 
instrument.  11  N.  H.  395  ;  13  do.  386  ;  5  Bing.  183  ;  2 
Manning  &  Granger,  909  ;  2  Harrington,  396  ;  22  Wend.  393  ; 
2  Kelly,  128  ;  1  Greenl.  Ev.  §  564.  Such  we  believe  to  be 
the  true  rule,  (a.)  The  case  of  Knight  e;.  Clements,  8  Adol.  & 
Ellis,  215,  goes  still  farther,  for  in  that  case  it  was  held  that 
the  alteration  was  not  sufficiently  explained  by  the  appearance 
of  the  instrument  alone,  upon  inspection  of  which  the  jury  had 
found  that  the  alteration  was  made  at  the  time  of  execution,  but 
that  some  other  pro  of  dehors  the  writing  was  necessary.  We 
are  not  prepared  to  go  that  far,  but  think  the  alteration  may  of- 
ten be  sufficiently  explained  by  inspection  of  the  instrument  itself. 
In  this  very  case,  the  Circuit  Court  may  have  been  satisfied  from 
an  inspection  of  the  writing,  that  the  body  of  it  and  the  interlin- 
eations Avere  written  in  the  same  handwriting  and  with  the  same 
ink,  or  that  they  were  both  in  the  hand-\vi'iting  of  the  maker.  If 
so,  the  finding  of  the  Circuit  Court  upon  this  point  was 
correct.  Had  the  case  been  tried  by  a  jury,  Walters  might 
have  called  upon  the  Court  to  instruct,  that  in  the  absence 
of  any  evidence,  either  from  the  appearance  of  the  note  or 
otherwise,  as  to  when  the  interlineation  was  made,  it  must 
be  presumed  to  have  been  subsequent  to  the  execution  of 
the  instrument ;  and  if  so,  the  interlineation  being  material 
would   render    it  void,     a    refusal    to    give    which    instruction 

(a)  Hodgev.  Gibnan,  20  m.  R.  441;  Moutagv,  Linn,  23  HI.  R.  556:  Carr  v.  Welch, 
46  ni.  R.  88. 
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would  have  been  error  ;  but  when  the  case  is  tried  by  the  Court, 
there  is  no  way  of  preserving  such  a  question,  as  there  is  no  means 
of  knowing  by  what  principles  of  law  the  Court  may  have  been 
guided  in  arriving  at  its  conclusion. 

Upon  the  other  point,  however,  we  think  the  judgment  of  the 
Circuit  Court  erroneous. 

A  promissory  note  is  defined  to  be  "a  promise  or  agreement  in 
writing  to  pay  a  specified  sum,  at  a  time  therein  limited  or  on 
demand,  or  at  sight,  to  a  person  therein  named,  or  his  order, 
or  to  bearer. ^^  Chitty  on  Bills,  516.  All  notes  must  contain  the 
name  of  the  payee,  unless  payable  to  bearer.  Bailey  on  Bills, 
22.  To  make  a  note  within  the  statute,  it  must  be  for  a  sum  of 
money  or  article  of  personal  property,  and  payable  to  some  per- 
son or  persons,  who  alone  can  assign  the  same  by  an  indorsement 
under  their  hands.  Rev.  Stat.  384,  §§  3, 4.  The  instrument  sued 
upon  is  not,  therefore,  a  note  within  the  statute,  nor  would  it  be 
assignable  under  the  statute.  It  is  simply  a  promise  to  deliver 
cattle  to  a  certain  amount  at  the  residence  of  Short,  but  to  whom 
they  are  to  be  delivered  does  not  appear,  nor  is  it  shown  how 
Short  came  in  possession  of  the  instrument. 

It  would  doubtless  have  been  competent  for  Short  to  have 
shown  upon  the  trial,  that  the  instrument  was  actually  given  to 
him,  or  to  have  proved  circumstances  from  which  that  fact  might 
fairly  be  inferred,  and  had  he  done  so,  he  would  have  been  entitled 
to  maintain  a  suit  upon  the  instrument ;  but  the  single  fact 
that  he  was  the  holder  of  it,  was  not  sufficient  to  authorize  a 
recovery. 

An  instrument  which  read  "Good  for  one  hundred  and  twenty- 
six  dollars  on  demand,  Oilman  &  Hoyt,"  was  held  not  to  import 
a  promise  to  pay  the  holder  without  extraneous  evidence.  Brown 
V.  Oilman,  13  Mass.  158  ;  see,  also,  6  Wend.  637 ;  Bre  2, 
155. 

There  is  another  objection  to  the  recovery  in  this  case. 
The  instrument  not  being  a  note  under  the  statute,  nor  by 
the     Common    Law,    does    not     imply    a    consideration.       It 
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amounts  at  most  to  a  special  contract  between  the  parties,  when 
it  is  ascertained  to  whom  it  was  given,  and  to  authorize  a  recov- 
ery upon  it,  Short  is  bound  to  prove  a  consideration  dehors  the 
instrament,  as  well  as  that  it  was  given  to  him.  10  Johns.  418  ;  9 
Cowen,  780. 

The  judgment  of  the  Circuit  Court  is  reversed  at  the  costs  of 
the  defendant  in  error,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Judgment  reversed^ 


Joshua  B.  Simpson  et  al.,  appellants,  v.  Thomas  Alexander, 

Jun'r,  appellee. 

Appeal  from  Putnam. 

An  appeal  is  not  pending  in  the  Supreme  Court  until  it  is  consiunmated  by  the  filing  of 

the  bond. 
An  appeal  was  prayed  in  the  Circuit  Court  of  one  of  the  counties  embraced  ■vrithin  the 

Third  Grand  Division  prior  to  the  first  day  of  April,  A.  D.  1848,  the  day  on  which 

the  new  Constitution  took  eflVct:  Held,  that  the  appeal  was  pending  in  the  Supreme 

Court  for  that  Division. 

This  cause  was  entered  upon  the  docket  of  the  Supreme  Court 
for  the  Second  Grand  Division,  when  a  motion  to  dismiss  the 
appeal  was  made  by  the  counsel  for  the  appellee. 

H.  0.  Merrdian,  for  the  appellee,  in  support  of  the  motion. 

0.  Peters,  for  the  appellants,  contra. 

The  Opinion  of  the  Court  was  delivered  by 

■  Treat,  C.  J.  On  the  30th  of  March,  1848,  Alexander 
recovered  a  judgment  against  T.  R.  &  J.  B.  Simpson,  in  the 
Circuit  Court  of  one  of  the  counties  embraced  in  the  Third 
Grand  Division.      On    the    same   day,    the    defendants    were 
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allowed  an  appeal  on  their  entering  into  bond  within  thirty  days. 
The  bond  was  filed  on  the  25th  of  April.  The  question  arises,  is 
the  appeal  pending  in  this  Court?  In  removing  a  ease  into  the 
Supreme  Court,  since  the  1st  of  April,  1848,  the  record  necessarily 
goes  to  the  Court,  held  in  the  Division  in  which  the  judgment 
was  rendered,  except  where  all  of  the  parties  consent  that  the 
case  may  be  heard  by  the  Court  in  the  adjoining  Division.  Owens 
t;.  McKethe,  ante.  79).  This  case  was  not  pending  in  the  Su- 
preme Court  until  the  appeal  was  consummated  by  the  filing 
of  the  bond.  The  allowance  of  the  appeal  was  conditional, 
and  no  right  was  acquired  under  it  until  there  was  a  com- 
pliance with  the  conditions.  Branigan  v.  Rose,  3  Gilm.  123, 
The  case  is  properly  pending  in  the  Court  to  be  held  in  the 
northern  Division,  and  must  be  there  disposed  of.  This 
Court  has  no  jurisdiction  over  it,  and  it  must  consequently 
be  dismissed  from  the  docket. 


Appeal  dismissed. 


Philemon  B.  Selby,  appellant,  v.  Richard  A.  Hutchinson, 

adm'r,  &c.,  appellee. 

Ajipealjrom  Knox. 

The  general  practice  of  the  Supreme  Court  has  been  to  require  applications  for  a  re- 
hearing to  be  made  during  the  term  in  which  the  judgment  is  pronounced . 

Where  the  Opinion  of  the  Court  is  filed  after  the  close  of  the  term,  or  so  late  in  the 
term  that  counsel  have  not  time  to  prepare  a  petition  for  a  re-hearing  before  a  final 
adjournment,  the  application  should  be  made  at  the  earliest  opportunity  in  the 
succeeding  term,  (a) 

This  suit  was    decided   and  the    Opinion   of  the  Court  was 
delivered  at   the    December   term,   1847.      See  4    Gilm.   319. 

ia)  See  Rule  25  in  40  HI.  R.  U. 
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At  the  present  term  of  this  Court,  a  motion  was  made  for 
leave  to  file  a  petition  for  a  re-hearing,  based  upon  the  fol- 
lowing affidavit : 

State  of  Illinois,  ss.  Supreme  Court. 

Philemon  B.  Selby,  appellant,  ] 

^  V.  I      Appeal  from 

Richard  A.Hutchinson,  adm'r  {  Knox, 

of  Charles  Teed,  appellee.      J 

Julius  Manning,  attorney  for  the  said  appellee,  being  duly 
sworn,  says  that  the  said  cause  was  tried  and  determined  at  the 
December  term  of  the  said  Court,  A.  D.  1847  ;  that  the  written 
Opinion  of  the  Court  therein  was  delivered  on  the  29th  day  of 
December,  A.  D.  1847  ;  that  this  affiant  read  the  said  Opinion  in 
a  cursory  manner  before  leaving  Springfield,  where  he  then  was, 
and  directly  left  Springfield  to  return  to  his  place  of  residence  in 
Knox  county,  Illinois  ;  that  owing  to  the  almost  impassable  con- 
dition of  the  roads,  this  affiant  could  not,  and  did  not  arrive  at 
his  said  place  of  residence,  until  five  days  after  leaving  Spring- 
field as  aforesaid ;  that,  although  at  the  time  of  reading  the 
said  Opinion,  it  was  in  his  judgment  erroneous,  this  affiant  did 
not  consider  that  he  was  authorized  to  petition  the  said  Court  for 
a  rehearing  of  the  said  cause,  without  further  consultation  with 
his  said  client,  and  that  his  said  client  resides  between  fif- 
teen and  twenty  miles  from  this  affiant's  place  of  residence, 
and  did  so  at  the  time  last  aforesaid,  and  that  this  affiant 
could  not  consult  with  him  before  returning  home.  This 
affiant  further  states,  that  the  said  appellee  had  no  counsel 
employed  in  said  cause  except  this  affiant  and  Hiram  E. 
Swift  Esq.,  then  residing  at  Oquawka,  Henderson  county, 
Illinois  ;  that  the  said  Swift  was  not  at  Springfield  during  the 
last  term  of  said  Court,  but  was  at  Oquawka  aforesaid,  and 
that  this  affiant  had  no  means  of  consulting  with  the  said 
Swift  in  reference  to  the  propriety  of  filing  the  said  petition, 
until  after  this  affiant's  said  return  home.  That  this  affiant 
was  extremely  anxious  to  have  the  advice  of  the  said  Swift 
upon   so    grave    a    matter   as    requesting   the    said    Court   to 
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reverse  its  own  decision,  however  erroneous  such  decision  might 
be,  and  that  this  affiant  did,  directly  after  arriving  home  as 
aforesaid,  wi'ite  to  the  said  Swift  in  reference  to  the  said  decision 
and  the  merits  thereof,  and  as  this  affiant  now  recollects,  in  refer- 
ence to  the  propriety  of  making  application  for  a  re-hearing  as 
aforesaid ;  hut  as  the  said  Swift  had  not  had  opportunity  to  read 
the  written  Opinion  of  the  said  Court,  this  affiant  does  not  recol- 
lect that  the  said  Swift  gave  any  direct  advice  for  or  against  said 
petition  being  presented. 

This  affiant  says  further,  that  within  a  reasonable  time  after 
arriving  home  as  aforesaid  ( but  this  affiant  does  not  now  recollect 
the  precise  number  of  days),  this  affiant  consulted  with  his  said 
client  in  reference  to  the  said  decision,  and  the  propriety  of  pre- 
senting the  said  petition,  and  that  upon  this  affiant  stating  the 
facts  in  relation  thereto,  his  said  client  left  it  entirely  to  this 
affiant  to  determine  whether  said  petition  should  be  presented  or 
not. 

That  immediately  thereafter,  this  affiant  commenced  preparing 
said  petition,  but  that  it  necessarily  occupied  this  affiant  several 
days  in  preparing  it ;  that  immediately  after  the  same  was  pre- 
pared, that  is,  on  the  20th  day  of  January,  A.  D.  1848,  this 
affiant  mailed  the  same,  directed  to  Charles  Gilman,  Esq.,  the 
Reporter  of  this  Court,  with  a  request  that  he  would  present  the 
same  to  this  Court  at  the  then  session  of  said  Court ;  that  the 
said  Gilman  would  have  done  so,  but  that  the  said  Court  was  ad- 
journed before  the  arrival  of  the  said  petition  at  Springfield,  and 
the  said  Gilman  had  returned  to  his  place  of  residence  at  Quincy, 
Illinois,  where  the  said  petition  was  afterwards  forwarded  to  him  ; 
that  the  said  petition  so  sent  to  the  said  Gilman,  as  aforesaid,  is 
the  same  petition  presented  to  the  Court  at  this  term  of  said 
Court,  with  the  exception  of  two  or  three  interlineations, 
and  the  addenda ;  that  as  there  was  no  precise  time  fixed 
by  law  when  the  said  Court  should  adjourn,  this  affiant  sup- 
posed and  believed,  from  the  amount  of  business  before  said 
Court,  at  said  last  term,  and  the  usual  time  at  which  said 
Court  adjourned,  that  he  had  forwarded    the    said   petition  in 
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time  to  be  filed  at  said  last  tenn,  and  this  affiant  believes  that 
under  the  circumstances  above  stated,  he  used  at  least  reasonable 
diligence  for  the  purpose  of  having  the  same  presented  at  said 
last  term. 

This  affiant  further  states,  that  from  the  fact  of  the  record  in 
the  said  cause  being  very  voluminous  as  this  affiant  presumes, 
there  are  portions  of  the  evidence  in  said  cause  being  very  mate- 
rial to  the  decision  thereof,  which  the  said  Court  appears  to  have 
entirely  overlooked,  and  which,  if  it  had  not  been  overlooked  by 
mistake,  would  have  induced  the  Court  to  render  a  different  deci- 
sion in  said  cause,  as  this  affiant  believes. 

Therefore,  for  the  furtherance  of  justice,  and  for  the  reason 
that  this  affiant  by  the  use  of  reasonable  diligence,  under  the  cir- 
cumstances of  this  case,  could  not  file  the  said  petition  for  a  re- 
hearing at  the  last  term  of  this  Court,  this  affiant  causes  the  said 
petition  to  be  presented  at  this  term  of  this  Court,  and  prays  the 
same  may  be  heard. 

Julius  MANNmo. 
Julius  Manning,  being  duly  sworn  before  me  this  day,  says 
that  the  contents  of  the  forgoing  affidavit  are  true  as  far  as  they 
are  stated  on  his  own  knowledge,  and  so  far  as  they  are  not  so 
stated,  he  has  been  informed  and  believes  them  true. 

Julius  Manning. 
Sworn  to  and  subscribed 
this  23d  day  of  Decem- 
ber, A.  D.    1848,  be- 
fore me. 

W.  B.  Warren,  Cl'k  S.  C. 

C,  Oilman,  in  support  of  the  motion. 

The  general  rule  of  this  Court  is  well  understood.  There 
are  circumstances,  however,  which  will  induce  the  Court  to 
relax  the  strictness  of  the  rule.  In  such  cases,  the  question 
depends  upon  the  extent  of  the  diligence  exercised  by  the 
party  applying  for  a  re-hearing.  In  the  present  instance, 
we  are  inclined  to  believe  that  the    affidavit    discloses  a  state 
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of  facts  which  entitles  us  to  the  consideration  of  the  Court. 
The  counsel  for  the  appellee,  in  the  exercise  of  a  proper  dis- 
cretion, used  all  the  diligence  that  his  peculiar  situation  per- 
mitted. Circumstances  beyond  his  control  caused  the  delay. 
There  was  no  fault  on  his  part,  and,  therefore,  we  think  that  we 
are  entitled  to  the  benefit  of  the  exceptions  to  the  general  rule. 

R.  S.  Blackwell  resisted  the  motion. 

1.  A  motion  for  a  re-hearing  in  a  cause  must  be  made  at 
the  term  in  which  the  judgment  is  pronounced,  or  Opinion 
of  the  Court  delivered.  Lampsett  v.  Whitney,  3  Scam.  170  ; 
People  V.  Pearson,  ib.  406 ;  Delahay  v.  McConnel,  4  do. 
157. 

2.  An  attorney  has  power  to  petition  for  a  re-hearing  without 
new  authority  from  his  client,  and  if  he  believes  the  decision  to 
have  been  erroneous,  it  is  his  duty  to  do  so.  In  this  case,  the 
affidavit  of  the  attorney,  who  appeared  before  the  appellee  when 
this  cause  was  heard  at  the  last  term,  admits  that  on  reading  the 
Opinion  he  was  satisfied  that  the  Court  decided  wrong,  but  that 
he  did  not  deem  it  proper  to  make  the  application  for  a  re-hearing 
without  consulting  his  client,  and  his  assistant  counsel  in  the 
Court  below.  This  is  no  legal  and  sufficient  excuse  for  not 
making  the  application  at  the  last  term.  Grosvenor  v.  Danforth, 
16  Mass.  74. 

3.  Again,  the  attorney  states  that  he  wrote  out  a  petition  for 
a  re-hearing,  and  sent  it  to  Mr.  Oilman,  the  Reporter,  to  be  filed 
at  the  last  term,  but  before  it  reached  Springfield  the  Court  had 
adjourned.  But  no  notice  appears  to  have  been  given  to  the 
appellant  of  the  intended  application  ;  therefore,  he  did  not  com- 
ply with  the  rule  of  practice  in  this  Court.     1  Scam.  16,  Rule  25. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  leave  asked  in  this  case  must  be  re- 
fused. The  decision  was  made  when  the  counsel  was  pres- 
ent, and  several  weeks  before  the  final  adjournment  of  the 
Court.     There  was  then  ample  time  to  have  presented  a  peti- 
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tion  for  a  re-hearing  at  that  term.  The  general  practice  of  this 
Court  has  been  to  require  applications  of  this  character  to  be 
made  during  the  term  in  which  the  judgment  is  pronounced.  We 
are  inclined  to  adhere  rigidly  to  this  rule,  and  not  to  tolerate  any 
departure  from  it,  except  in  cases  where  the  Opinion  of  the  Com-t 
is  filed  after  the  close  of  the  term,  or  so  late  in  the  term  that 
counsel  have  not  the  time  to  prepare  a  petition  before  the  final 
adjournment ;  and  in  such  case,  the  application  should  be 
made  at  the  earliest  opportunity, in  the  succeeding  term,  so  that, 
if  successful,  the  adverse  party  may  not  be  delayed  in  the  conse- 
quent re-argument  of  the  case.  By  this  practice,  suitors  may 
know,  with  some  degree  of  certainty,  when  the  decision  is  final, 

and  their  rights  are  definitely  settled. 

Motion  denied. 


Joseph  M.  Blackekby  ei  al.,  County  Commissioners  of  Pike 
County,  V.  The  People  of  the  State  of  Illinois,  ex  rel. 
Benjamin  B.  Metz. 

Motion  to  Dismiss  Suit. 

A  party  against  whom  a  peremptory  mandamus  had  been  awarded,  presented  a  copy 
of  the  record  in  the  case  to  one  of  the  Justices  of  the  Supreme  Court,  and  ob- 
tained an  order  for  a  supersedeas  on  entering  into  bond,  &c.  The  bond  was  exe- 
cuted and  filed  in  the  Circuit  Com-t,  but  the  record  was  never  filed  in  the  Supreme 
Court,  nor  was  a  wi-it  of  error  issued.  The  counsel  for  the  opposite  party,  sup- 
posing the  case  to  be  pending  in  the  Supreme  Court,  moved  to  dismiss  it  for  want 
of  prosecution.    The  motion  was  overruled. 

An  order  allowing  a  supersedeas  does  not  operate  as  a  suspension  of  the  judgment  of 
the  Circuit  Court  imtil  the  bond  is  filed  in  the  office  of  the  Clerk  of  the  Supreme 
Court,  and  a  writ  of  error  is  issued. 

Motion  to  dismiss  the  above  entitled  suit  for  want  of  prosecu- 
tion, entered  by  M.  Hay,  counsel  for  Metz,  the  Relator. 

The  proceedings  in  the  Circuit  Court  are  briefly  stated  in  the 
Opinion  of  this  Court. 
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The  Opinion  of  tlie  Court  was  delivered  by 

Treat,  C.  J.  The  Circuit  Court  awarded  a  peremptory  man- 
damus against  the  County  Commissioners  of  Pike  county,  to 
compel  them  to  make  an  order  on  the  county  treasurer  for  the 
payment  of  $125  to  B.  B.  Metz.  The  Commissioners  presented 
a  copy  of  the  record  to  one  of  the  Justices  of  the  Supreme  Court, 
and  obtained  an  order  for  a  supersedeas  on  their  entering  into 
bond.  The  bond  was  executed  and  filed  in  the  Circuit  Court, 
but  the  record  has  never  been  filed  in  this  Court,  nor  has  a  writ  of 
error  been  sued  out.  The  counsel  for  Metz,  on  the  supposition 
that  the  case  is  pending  in  this  Court,  has  entered  a  motion  to 
dismiss  it  for  want  of  prosecution.  The  motion  cannot  be  enter- 
tained. The  case  is  not  before  this  Court.  The  judgment  of 
the  Circuit  Court  is  not  superseded,  but  process  can  at  any 
moment  issue  to  enforce  it.  A  writ  of  error  must  be  sued  out 
before  the  case  can  be  considered  as  pending  in  this  Court.  The 
order  allowing  a  supersedeas  does  not  operate  as  a  suspension  of 
the  judgment,  until  the  bond  is  filed  and  the  writ  of  error  issues. 
Rev.  Stat.  421,  §  54.  The  bond  must  be  filed  with  the  Clerk  of 
this  Court.  Rule  5, 1  Scam.  12.  When  these  proceedings  are 
had,  the  Clerk  issues  the  certificate  prescribed  by  the  6th  rule  of 
this  Court,  the  object  of  which  is  to  notify  those  interested  that 
all  proceedings  on  the  judgment  are  to  be  stayed  until  the  deter- 
mination of  the  writ  of  error. 

Motion  overruled. 
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Robert  Smith,  plaintiff  in  error,  v.  John  Irwin,  defendant  in 

error. 

Error  to  Madison. 

Under  the  Kevised  Statiites,  there  cannot  be  a  trial  of  an  appeal  in  the  Circuit  Court 
until  the  appellee  is  before  the  Court  by  the  service  of  process  or  the  enti-y  of  an 
appearance . 

The  64th  section  of  the  59th  chaiiter  of  the  Revised  Statutes  does  not  embrace  the  case 
of  an  ordinary  appeal,  but  only  ajiplies  to  cases  in  which  the  appeal  is  prosecuted 
by  one  of  several  parties  to  a  judgment,  where,  as  to  the  parties  not  joining  in  the 
appeal  the  cause  may  be  heard  at  the  second  term. 

This  was  a  suit  originally  commenced  by  Irwin  against  Smith, 
and  heard  before  a  justice  of  the  peace  of  Madison  County,  when 
a  judgment  was  rendered  in  favor  of  Smith.  Irwin  appealed  to 
the  Circuit  Court,  and  a  summons  was  issued  to  the  appellee  to 
appear,  &c.,  which  was  returned  "not  found."  An  alias -^diS 
issued  returnable  to  the  next  term  of  the  Circuit  Court,  upon 
which  the  sheriff  made  a  similar  return.  At  the  said  term 
(March  term,  1847),  the  Hon.  Gustavus  P.  Koerner  presiding, 
the  appeal  was  tried  and  a  judgment  rendered  in  favor  of  the 
appellant  for  $79.75.  To  reverse  that  judgment,  Smith  prose- 
cuted a  writ  of  error. 

L.  Davis,  and  N.  G.  Edwards,  for  the  plaintiff  in  error. 

There  is  but  a  single  point  made  by  the  assignment  of  errors. 
The  Court  erred  in  proceeding  to  try  the  cause  at  the  second 
term,  there  having  been  no  service  of  process  upon  the 
appellee. 

Under  the  law  as  it  existed  prior  to  the  enactment  of  the 
Revised  Statutes,  this  course  would  have  been  correct ;  but  that 
provision  was  not  incorporated  into  the  revision.  Actual  ser- 
vice upon  the  appellee  was,  therefore,  necessary,  before  ajudg- 
ment  could  be  rendered  against  him.  See  R.  L.  395,  §§32, 
33  ;  Rev.  Stat.  345,  §  61. 

The  64th  section  of  the  Revised  Statutes  applies  only  to  cases 
where  one  of  several  parties  takes  an  appeal. 
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J.  Gillespie,  for  the  defendant  in  error. 

The  Circuit  Court  did  not  err  in  the  construction  of  the  stat- 
ute. In  order  to  arrive  at  a  proper  conclusion,  all  the  statutes 
upon  the  same  subject  should  be  construed  together. 

For  the  proper  rule  of  construction,  see  Bryan  v.  Buckmaster, 
Bre.  Ap.  24  ;  Rev.  Stat.  473,  §  36. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  judgment  must  be  reversed.  The  Court 
had  no  jurisdiction  over  the  person  of  the  plaintiff  in  error.  The 
former  provision  of  the  statute,  authorizing  the  trial  of  an  appeal 
case  at  the  second  term  after  the  taking  of  the  appeal,  whether 
the  appellee  be  summoned  or  not,  was  not  incorporated  into  the 
Revised  Statutes  ;  and  as  the  law  now  stands,  there  cannot  be  a 
trial  of  an  appeal  case  until  the  appellee  is  before  the  Court  by 
the  service  of  process  or  the  entry  of  an  appearance.  The  64th 
section  of  59th  chap.  Rev.  Stat,  does  not  embarce  the  case  of  an 
ordinary  appeal,  but  only  applies  to  cases  in  which  the  appeal  is 
prosecuted  by  one  of  several  parties  to  a  judgment,  where,  as  to 
the  parties  not  joining  in  the  appeal,  the  cause  may  be  heard  at 
the  second  term.  The  former  provision,  no  doubt  inadvertently 
left  out  of  the  revision,  was  a  salutary  one  in  practice,  and  may 
with  much  propriety  be  re-enacted  by  theLegislature.(a) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings. 

Judgtnent  reversed. 

(a)  Laws  1849,  p.  102;Laws  1861,  p.  15;    Boyd  v.  Kocher,  31  111.  R.  295;  Allen  v, 
Monmouth,  37111.  R.  372.  , 
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Justus  VAntiN  et  al.,  plaintiffs  in   error,  v.  Francis  H.  Edmon- 
son, defendant  in  error. 

Error  to  Sangamon. 

The  proper  rule  for  the  computation  of  time,  under  the  section  of  the  Attach- 
ment Act,  requiring  that  sixty  daj-s  should  intervene  between  the  first  publication 
of  notice  and  the  term  of  Court,  is  to  exclude  the  day  on  which  the  notice 
was  first  inserted  in  the  newspaper,  and  include  the  day  on  which  the  term 
commenced,  (a) 

The  pi^blished  notice  of  the  pendency  of  a  suit,  accompanied  by  tlie  publisher's  certi- 
ficate forms  a  part  of  the  record  of  tlie  case,  and  takes  the  place  of  an  officer's 
return  of  service. 

To  sustain  a  judgment  by  default,  the  record  shoiild  affirmatively  show  that  the  defen- 
dant was  regxdarly  served  with  process,  or  in  the  case  of  an  attachment,  that  he 
was  duly  notified  of  the  proceeding. 

Foreign  Attachment,  in  the  Sangamon  Circuit  Coui't,  brought 
by  the  defendant  in  error  against  the  plaintiffs  in  error,  and  S.  M. 
Tinsley  and  others  as  garnishees. 

The  principal  defendants  were  not  personally  served  with  process, 
but  a  notice  of  the  pendency  of  the  suit  was  published  in  a  news- 
paper, the  first  insertion  of  which  was  on  the  27th  day  of  May, 
A.  D.  1842.  The  first  day  of  the  return  term  of  Court  was  the 
25th  day  of  July  ensuing,  and  on  that  day  judgment  was  ren- 
dered against  the  principal  defendants.  A  judgment  was  ren- 
dered against  the  garnishees  at  a  subsequent  day  of  the  same 
term. 

S.  T.  Logan,  for  the  defendant  in  error. 

By  the  law  then  in  force  (See  Revised  Laws,  1833,  page  78, 
proviso  to  §  11),  in  cases  of  foreign  attachment,  "if  sixty  days 
shall  not  intervene  between  the  first  insertion  of  such  notice,  and 
the  first  tenn  of  the  Court,  then  the  cause  shall  be  continued  until 
the  next  term  of  the  Court. 

Did  sixty  days  intervene  between  the  first  insertion  of  the 
notice  and  the  next  term  of  the  Court  ? 

The  mode  of  computing  time  in  this  case  is  by  including 
one  day  and  excluding  the  other,    either   the  day   of  insertion, 

(a)  Ewing  v.  Bailey,  4  Scam.  R.  420  and  notes  ;   Bowman  v.  Wood,  41  lU.  R.  203; 
Pile  V.  McBratney,  l.i  m.  R.  318  and  note. 
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or  the  day  on  wliich  the  term  was  held.  Bigelow  v.  Wilson,  1 
Pick.  485  ;  Jackson  v.  Van  Valkenburgh,  8  Cowen,  260  ;  Homan 
V.  Liswell,  6  do.  659  ;  Ogden  v.  Redman,  3  A.  K.  Marsh.  234. 
See,  also,  5  Johns.  232  ;  10  Wend.  422  ;  2  A.  K.  Marsh.  264  ; 
4  Scam.  421. 

The  first  insertion  was  on  the  27th  of  May,  and  from  that  to 
the  25th  of  July  inclusive,  only  fifty-nine  days  intervene.  There- 
fore, it  was  error  to  enter  judgment  at  the  first  term.  At  the 
second  term,  a  successful  defence  would  have  been  made. 

J.  C.  CoNKLiNG,  for  the  defendant  in  error. 

The  plaintiffs  in  error  cannot,  under  the  present  state  of  the 
record,  take  advantage  of  a  want  of  proper  publication,  be- 
cause the  published  notice  is  no  part  of  the  record,  and  can  only 
be  made  so  by  a  bill  of  exceptions.  Besides,  there  is  no  state- 
ment in  the  record  that  it  contains  all  the  evidence.  Sims  v. 
Hugsby,  Bre.  Ap.  27  ;  Smith  v.  Lusk,  3  Scam.  411  ;  Voorhees 
V.  The  Bank,  &c.,  10  Peters,  449  ;  Parker  v.  Miller,  9  Ohio,  108. 

Logan,  in  reply. 

The  statute  makes  it  the  duty  of  the  clerk,  on  the  return  of  an 
attachment,  to  prepare  a  notice  of  the  pendency  of  the  suit,  for 
publication,  and  to  cause  the  same  to  be  published  in  order  to 
bring  the  party  into  Court.  It,  therefore,  necessarily  becomes  a 
part  of  the  record. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  foreign  attachment  sued  out  in 
March,  1842.  The  statute  then  in  force  provided  that  the  de- 
fendant should  be  notified  of  the  pendency  of  the  attachment  by 
the  publication  of  a  notice  in  a  newspaper  for  four  weeks  suc- 
cessively ;  and  in  case  sixty  days  should  not  intervene  between 
the  first  insertion  of  the  notice  and  the  first  term  of  the  Court, 
the  cause  should  be  continued.  Rev.  Laws,  1833,  87,  §  11. 
The  only  question  presented  by  the  record  is  whether  the  requisite 
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notice  was  given.  The  notice  was  first  published  on  the  27th  of 
May,  and  the  succeeding  term  of  the  Court  commenced  on  the 
25th  day  of  July.  The  proper  rule  for  the  computation  of  time 
in  such  case  is  to  exclude  the  day  on  which  the  notice  was  first 
inserted,  and  include  the  day  on  which  the  term  commenced. 
Ewing  V.  Bailey,  4  Scam.  420.  By  this  rule,  but  fifty-nine  days 
intervened.  The  Court,  therefore,  should  have  continued  the 
cause  instead  of  proceeding  to  enter  a  judgment  by  default.  It 
is  insisted  for  the  defendant  in  error  that  the  notice  and  the  ac- 
companying certificate  of  the  publisher  form  no  part  of  the  record 
of  the  case.  We  think  otherwise.  The  statute  makes  the  cer- 
tificate of  the  publisher  with  a  copy  of  the  notice  annexed,  suffi- 
cient evidence  of  tbe  fact  of  publication.  Rev.  Laws,  1833,  62. 
The  notice  stands  in  the  place  of  process,  and  performs  the  same 
office.  It  is  issued  by  the  clerk,  and  the  certificate  of  the  pub- 
lisher may  be  likened  to  the  return  of  an  officer.  The  defendant 
is  not  before  the  Court  until  the  notice  has  been  regularly  given, 
and  the  time  allowed  him  to  appear  has  expired.  The  Court  has 
no  more  authority  to  enter  judgment  against  him  till  this  has 
transpired,  than  it  has  to  render  a  judgment  against  a  defendant 
in  an  ordinary  action  who  was  not  served  with  process  ten  days 
prior  to  the  commencement  of  the  term.  The  record  should  show 
that  the  notice  was  given  and  for  the  length  of  time  required  by 
the  statute.  To  sustain  a  judgment  by  default,  the  record  ought 
affirmatively  to  show  that  the  defendant  was  regularly  served  with 
process,  or  in  the  case  of  an  attachment,  that  he  was  duly  notified 
of  the  pendency  of  the  proceeding.  The  cases  of  Voorhees  v.  The 
Bank,  10  Peters,  449,  and  Parker  v.  Miller,  9  Ohio,  108,  are 
not  in  point.  There,  the  question  of  the  regularity  of  the  pro- 
ceedings arose  collaterally,  and  not  directly,  as  in  this  case. (a) 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings. 

JudgTuenf  reversed. 

(a)  Herdmanv.  Short,  IS  HI.  K.  Gl;  Redduck  v.  State  Bank,  &c.,  27  111.  R.  148. 
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Alexander  Sargeant,  who  sues  for  the  use  of  Alonzo  Hunt- 
ington, plaintiff  in  error,  v.  Sherman  Kellogg  et  al.,  defend- 
ants in  error. 

Error  to  Kendall. 

The  possessory  claims  of  settlers  on  the  public  laads  have  been  recognized  as  valid,  and 

the  proper  subject  matter  of  sale  and  transfer,  by  various  statutes  and  decisions  in 

this  State. 
Where  a  note  is  assigned  after  maturity,  the  maker  is  permitted  to  interpose  the  same 

defence  against  the  assignee,  which  he  might  make  in  an  action  brought  in  the  name 

of  the  payee. 
Under  the  statute  of  this  State,  imliquidated  damages  arising  out  of  contracts,  express 

or  implied,  may  be  set  off  in  actions  ex  contractu.    This  however,  cannot  be  done, 

where  the  claim  for  imliquidated  damages  is  totally  disconnected  with  the  plaintiff' s 

cause  of  action. 
Where  various  objections  may  be  made  to  evidence,  some  of  which  may  be  removed 

by  other  proof,  the  party  making  the  objection  should  point  out  special  those 

insisted  on,  and  thereby  put  the  adverse  party  on  his  guard  and  afford  him  an 

opportunity  to  obviate  them. 
To  constitute  a  valid  claim  to  unsurveyed  public  lands,  the  claim  must  be  so  plainly 

marked  and  designated,  as  to  be  distinguished  from  adjacent  lands. 

Debt,  in  the  Kendall  Circuit  Court,  brought  by  the  plaintiff  in 
error  against  the  defendants  in  error,  and  heard  before  the  Hon. 
John  D.  Caton  and  a  jury,  at  the  August  term,  ISiS,  when  the 
issues  were  found  for  the  defendants. 

A  statement  of  the  plea-dings  and  evidence  in  the  case  will  be 
found  in  the  Opinion  of  the  Court. 

0.  Peters,  for  the  plaintiff  in  error. 

1.  The  written  instrument  showing  the  sales  of  the  claim  or 
improvements  was  improperly  admitted  as  evidence,  because, 

1.  The  defence  set  up  is,  that  the  consideration  of  the  note 
has  failed,  or  that  it  was  without  consideration.  To  show  this, 
the  defendants  aver  that  the  consideration  was  the  sale  of  a  claim 
on  Government  land.  The  written  instrument  shows  that  it  was 
given  for  improvements.  It  was  therefore  inadmissible  as  not 
tending  to  prove  the  issue,  but  rather  disproving  the  issue.  The 
Court  must  try  the  issues  as  the  parties  make  them.  Phelps  v. 
Jenkins,  1  Scam.  48. 

ILL.   R.  VOL.   X.  19 
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2.  There  was  no  proof  of  the  execution  of  the  instrumento. 
This  is  not  a  case  where  its  execution  must  be  denied  under  oath, 
but  its  execution  must  be  proved.     Rev.  Stat.  415. 

n.  So,  also,  the  parol  proof  offered  and  permitted  to  go  to 
the  jury  was  inadmissible,  for  the  reason  that  the  written  instru- 
ment shows  that  the  note  was  given,  not  for  a  claim  as  alleged  in 
the  pleading,  but  for  improvements.  Proving  failure  of  title  tO' 
the  claim  or  fraud  in  the  sale  of  the  claim,  in  no  way  tended  to 
show  a  failure  or  want  of  consideration  of  a  note  given  for  an 
entirely  different  subject  matter,  viz :  improvements  upon  the- 
public  lands.  These  improvements  are  made  a  good  considera- 
tion for  a  note  or  contract  by* statute.  Rev.  Stat.  366,  §  1 ;  R. 
L.  420. 

TIT.  The  parol  proof  was  also  inadmissible,  because  it  contra- 
dicted the  written  instrument  introduced  by  the  plaintiffs  them- 
selves. 

That  instrument  was  conclusive  that  there  was  no  such  failure 
of  consideration,  or  want  of  consideration  as  is  set  up  in  the  de~ 
fence.     The  parties  are  bound  by  the  recitals  in  the  deed. 

The  evidence  related  wholly  to  a  tract  of  land  which  did  not 
constitute  any  part  of  the  consideration  of  the  note,  thus  attempt- 
ing to  contradict  and  vary  the  terms  of  the  contract  which  the  de- 
fendants themselves  had  read  in  evidence.  The  rule  is  too  well 
settled  to  require  a  reference  to  authorities  to  sustain  it. 

rV.  The  whole  defence  set  up  in  the  notice  is  insufficient,  be- 
cause it  no  where  appears  that  the  defendants  were  ousted  of  their 
possession,  or  that  Pierce  ever  asserted  any  right  to  the  claim,  or 
ever  was  in  possession  thereof,  or  that  defendants  .  have  in  any 
way  suffered  from  the  supposed  fraudulent  representations,  or  are 
likely  to  do  so. 

V.  Th9  decision  of  the  Court  was  erroneous  in .  refusing  the 
instruction  asked  for  by  the  plaintiff,  and  in  giving  the  instruction 
asked  for  by  the  defendants. 

The  objection  to  this  instruction  is  based  on  the  statute  of 
1837,   re-enacted  in  the  Revised   Statutes.      Rev.  Stat.    336, 
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§§  2-4.  The  statute  requires  that  the  claim  shall  be  "so  plainly 
marked  that  it  can  be  plainly  designated  and  distinguished  from 
adjacent  lands."  To  say  that  a  natural  object  is  marking  out 
the  claim  is  an  absurdity.  The  object  and  language  of  the  stat- 
ute requires  that  some  affirmative  act  should  be  done.  Doing 
nothing  and  leaving  the  land  as  nature  left  it  would  hot  notify 
those  wishing  to  make  adjacent  claims  how  far  to  extend  them, 
or  when  they  were  encroaching  upon  another's  claim.  The  inten- 
tion of  the  Legislature  must  have  been  that  the  party  claiming  by 
constructive  possession  should  do  something  to  indicate  his  inten- 
tion. 

The  set-off  ought  not  to  be  allowed.  None  of  the  cases  go  so 
far  as  to  allow  it.  The  set-off  here  claimed  does  not  arise  out  of 
the  contract  of  sale  and  giving  of  the  note,  but  out  of  an  alleged 
fraud  inducing  to  the  contract. 

In  Edwards  v.  Todd,  1  Scam.  463,  the  set-off  claimed,  arose 
out  of  the  conduct  of  the  captain  of  the  vessel  in  the  execution 
of  the  contract.  He  had  contracted  to  carry  the  goods,  the  law 
implying  proper  diligence  in  the  fulfilment  of  the  contract  ;  the 
loss  by  the  negligence  and  carelessness  in  doing  what  he  had 
agreed  to  do,  is  subject  matter  of  set-off.  The  Court  say :  (p. 
465),  "The  investigation,  then,  is  confined  to  an  ascertain- 
ment of  the  performance  of  the  contract  between  the  parties, 
according  to  its  legal  import  and  effect,"  and  whether  the 
contract  has  been  performed,  &c.  The  Court,  also  (on  p. 
467),  place  the  decision  on  the  ground  that  the  master  or 
owner  would  be  liable  in  an  action  of  assumpsit  for  the  loss  of 
the  goods. 

In  Nichols  v.  Ruck  els,  3  Scam.  298,  which  was  an  action  to 
recover  an  account,  the  set-off  claimed  grew  out  of  a  written  con- 
tract for  the  sale  of  a  lot,  and  does  not  reach  this  case. 

I  rely  on  the  case  of  Hawks  v.  Lands,  3  Gilm.  227,  232, 
to  show  that  this  set-off  should  not  be  allowed.  This  action 
was  assumpsit  for  money  lent,  &c.,  and  account  stated  ;  set- 
off pleaded  of  amount  of  the  value  paid  for  a  lot,  &c.,  and  the 
Court   say,   that  the   cases   have   only  gone   the    length,   that 
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damages  arising  out  of  the  contract  on  wliicli  the  suit  was  brought, 
are  properly  the  subject  of  set-off,  and  that  no  warrant  is  found 
for  extending  it  further.  The  contract  in  this  case  was  for  the 
sale  of  improvements  on  public  lands,  and  for  an  unimproved 
claim.  This  suit  is  not  brought  for  any  breach  of  this  contract 
of  sale,  or  in  any  way  to  enforce  it.  The  amount  here  claimed 
as  a  set- off,  is  in  the  nature  of  damages  for  a  false  representation 
of  title,  inducing  to  the  sale.  The  remedy  for  this,  for  the 
defendants  would  be,  not  an  action  of  assumpsit^  but  an  action 
on  the  case  for  the  deceit.     Ward  v.  Wiman,  17  Wend.  193. 

In  Massie  v.  Crawford,  3  Mon.  219,  the  Court  say :  "In  an 
action  founded  upon  a  deceit  in  the  sale  of  a  thing,  the  declara- 
tion must  necessarily  be  in  tort."  1  Com.  Dig.  358,  A.  11 ; 
see,  also,  1  U.  S.  Dig.  (Supplement),  517,  title.  Deceit.  This 
undoubtedly  is  the  rule.  The  pleas  (notices)  in  the  case  at  bar, 
set  up  a  fraudulent  representation  as  to  the  sale.  This,  if  any- 
thing, is  a  tort,  for  which  assunijjsit  will  not  lie.  It  does  not 
grow  out  of  it,  nor  from  any  act  under  it.  It  precedes  it,  and 
is  not  within  any  of  the  cases  allowing  offsets,  that  have  been 
decided  in  this  Court. 

As  it  is  said  in  Hawks  v.  Lands,  3  Gilm.  232,  such  construc- 
tion would  involve  irremediable  injustice  and  endless  confusion ; 
"it  would  invest  justices  of  the  peace  with  full  jurisdiction  over 
questions  involving  the  title  to,  and  covenants  concerning  real 
estate,"  &c. 

It  is  true,  that  the  unliquidated  damages  claimed  as  a  set- 
off, grew  out  of  transactions  between  these  parties.  But 
they  do  not  arise  out  of  that  part  of  their  transactions  for 
which  the  note  in  suit  was  given ;  that  was  for  improvements. 
The  damages  claimed  are  for  the  misrepresentation  relative 
to  the  claim — the  unimproved  land — another  subject  matter 
of  contract  entirely.  But  if  it  were  otherwise,  as  it  is  a 
tort,  and  the  remedy  is  only  by  an  action  for  a  tort,  it  ought 
not  to  be  set  off ;  and  especially  so,  when  it  is  clear  that  it 
is  a  claim  not  for  any  act  under  the  contract,  but  merely  inducing 
to  it. 
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It  seems  to  me  that  the  distinction  between  a  case  where  a 
party  is  seeking  to  recover,  as  in  the  case  of  the  vessel,  and  this 
case,  is  quite  apparent. 

B.  F.  Fridley,  and  M.  Brayman,  for  the  defendants  in  error. 
The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  an  action  of  debt,  brought  by  Alex- 
ander Sargeant  against  Sherman  and  George  W.  Kellogg.  The 
declaration  was  on  a  promissory  note  for  $770,  made  by  the 
defendants  to  John  Sargeant  on  the  20th  of  October,  1837, 
payable  in  one  year,  credited  with  $220,  paid  on  the  25th  of 
October,  1837,  and  assigned  by  the  payee  to  the  plaintiff  on  the 
7th  of  February,  1838. 

The  defendants  pleaded  nil  debet^  and  gave  notice  of  set-off  ; 
first,  that  the  note  was  assigned  after  it  became  due,  and  that  the 
payee  was  indebted  to  them  in  the  sum  of  one  thousand  dollars, 
for  money  had  and  received,  and  for  money  paid  ;  and  second, 
that  the  note  was  assigned  after  it  became  due,  and  that  the  payee, 
at  the  date  thereof,  sold  the  defendants  a  claim  on  Government 
land  for  the  sum  of  $1500,  $730  of  which  was  then  paid,  and  the 
note  given  for  the  payment  of  the  residue  ;  that  to  a  part  of  the 
claim,  the  part  unimproved,  of  the  value  of  $1000,  the  payee  at 
the  time  fraudulently  represented  that  he  had  a  good  title  and 
right  of  possession,  except  as  against  the  United  States  ; 
whereas,  in  fact,  he  had  no  title,  claim,  or  right  of  possession 
whatever. 

On  the  trial,  the  plaintiff  read  in  evidence  the  note  and 
indorsements  without  objection.  The  defendants  intro- 
duced evidence  tending  to  show  that  the  note  was  assign- 
ed after  it  became  due.  They  then  offered  in  evidence 
an  agreement  under  seal,  between  John  Sargeant  of  the 
first  part,  and  themselves  of  the  second  part,  bearing 
date  the  20th  of  October,  1837,  and  declaring,  "that  the 
said  party  of  the  first  part  has  this  day  sold  and  quit-claimed 
and  set  over  unto  the  said  party  of  the  second  part,  all  right, 
title,  interest,  and  claim,  which  I  may    have,  either  in  law  or 
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equity,  to  the  claim  of  land  hereinafter  described  and  bounded,  for 
and  in  consideration  of  the  sum  of  fifteen  hundred  dollars,  pay- 
able as  follows,  to  wit  :  six  hundred  and  fifty  dollars  in  money 
to  me  in  hand  paid,  and  one  gray  mare,  for  which  I  acknowledge 
the  receipt  of  eighty  dollars,  which  is  received  and  paid  for  the 
unimproved  part  of  the  claim  of  land  bounded  as  follow,  to 
wit  :  On  the  southwest  by  Fox  River,  and  by  John  Pierce's 
claim  on  the  south,  running  west  one  mile,  thence  running  north 
about  one  hundred  rods  ;  thence  running  parallel  with  Gorton's 
claim  back  to  the  river  to  the  place  of  beginning  supposed  to 
contain  about  two  hundred  acres,  be  the  same  more  or  less : 
also  a  timber  lot  formerly  owned  by  Wm.  Wilson,  and  bounded 
as  follows,  to  wit:  situate  on  the  east  side  of  Fox  River 
nearly  opposite  Gorton's  flouring-mill,  beginning  at  a  small  burr 
oak  tree  and  running  on  Wm.  Wilson's  old  line,  supposed  to  be 
an  east  course,  to  a  forked  hickory  tree  adjoining  Daniel 
Pierce's,  thence  a  south  course  to  a  white  oak  tree  marked,  and 
thence  running  a  west  course  to  a  white  oak  stump  and  a 
red  oak  stump  on  the  bank  of  Fox  River,  opposite  Gorton's 
mills,  except  three  acres  of  said  timber  running  on  the  bank  of 
said  river,  both  of  whic  h  claims  are  situate  in  Kane  county,  and 
State  aforesaid,  and  the  further  sum  of  seven  hundred  and 
seventy  dollars,  which  the  party  of  the  second  part  have  this  day 
given  their  note,  payable  one  year  from  date,  for  the  improve- 
ments on  the  claim  aforesaid." 

The  plaintiff  objected  generally  to  the  introduction  of  the  agree- 
ment, but  the  Court  overruled  the  objection,  and  permitted  it  to 
be  read  in  evidence. 

The  defendants  then  offered  evidence  tending  to  show  that,  at 
the  date  of  the  agreement,  John  Sargeant  represented  to  them 
that  he  was  the  OAvner.  of  a  settler's  claim  to  the  whole  of  the  tract 
first  mentioned  in  the  agreement,  and  that  the  representations  were 
falsely  and  fraudulently  made;  that  one  Pierce  had  at  the  time  a 
settler's  claim  to  about  one  hundred  acres  thereof,  worth  six  or  seven 
hundred  dollars;  and  that  he,  at  the  time  of  the  assignment,  st  ated 
that  he  assigned  the  note,  and  ante- dated  the  assignment,  for  the 
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purpose  of  avoiding  any  defence.  This  evidence  was  admitted 
against  the  objections  of  the  plaintiff. 

The  plaintiff  asked  the  Court  to  instruct  the  jury :  "That  in  order 
to  constitute  a  valid  legal  claim  of  Pierce  to  cover  part  of  the  claim 
of  Sargeant,  it  must  have  been  plainly  marked  by  artificial  marks 
on  all  sides  thereof,  so  that  it  could  be  designated."  The  Court 
refused  the  instruction,  and  in  lieu  thereof  gave  the  following : 
"That  a  natural  boundary,  as  a  river,  or  other  natural  object,  which, 
in  the  opinion  of  the  jury,  would  sufficiently  designate  the  said  tract 
from  the  adjacent  land,  would  be  sufficient."  The  jury  found 
for  the  defendants. 

The  several  decisions  of  the  Court  in  admitting  evidence, 
and  in  giving  and  refusing  instructions,  are  assigned  for 
error. 

The  bill  of  exceptions  does  not  purport  to  contain  all  of  the 
evidence  introduced  on  the  trial,  but  enough  of  the  case  is 
reported  to  show  clearly  that  the  jury  was  authorized  to  find 
that  the  note  was  assigned  after  it  became  due,  and  that  the 
payee,  at  the  time  of  the  assignment,  was  indebted  to  the 
makers  for  money  had  and  received,  on  a  consideration  that 
had  failed  in  an  amount  equal  to  the  balance  then  due  on  the 
note. 

The  possessory  claims  of  settlers  on  the  public  lands  have  been 
recognized  as  valid,  and  the  proper  subject  matter  of  sale  and 
transfer,  by  various  statutes  of  this  State,  and  the  repeated  deci- 
sions of  this  Court.  Acts  of  1831,  p.  82  ;  Acts  of  1836-7,  p. 
154 ;  Acts  of  1838-9,  p.  124  ;  Rev.  Stat.  ch.  61 ;  Turney  v. 
Saunders,  4  Scam.  527  ;  French  v.  Carr,  2  Gilm.  664  ;  Switzer 
V.  Skiles,  3  do.  529.  It  is  but  fair  to  conclude  from  the  evidence 
that  the  defendants,  in  parting  with  their  money,  relied  on  the 
representations  of  Sargeant,  and  believed  they  were  acquiring  a 
valid  claim  to  the  land,  such  a  claim  as  the  laws  recognized,  and 
the  Courts  would  enforce  against  all  but  the  United  States  and  its 
grantee.  If  the  representations  were  untrue,  and  they  in  fact 
acquired  no  right  by  the  purchase,  an  action  accrued  to  them  to 
to  recover  back  the  amount  advanced,  as  so  much   money  paid 
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on  a  consideration  that  had  failed.     The  chief  question  is  whether 
this  demand  could  be  set-off  in  the  action  on  the  note.     Where  a 
note  is  assigned  after  maturity,  the  maker  is  permitted  to  interpose 
the  same  defence  against   the  assignee,  which  he  might  make  in 
an  action  brought  in  the  name  of  the  payee.     Rev.  Stat.  ch.  73,  § 
8.     Under  our  statute,  unliquidated  damages  arising  out  of  con- 
tracts, express  or  implied,  maybe  set-off  in  actions  ex  contractu. 
Edwards  v.  Todd,  1  Scam.  462  ;    Nichols  v.  Ruckels,  3  do.  298  ; 
Kaskaskia  Bridge  Co.  v.  Shannon,  1  Gilm,  15.     This,  however, 
cannot    be   done,    where  the  claim  for  unliquidated   damages  is 
totally  disconnected  with  the  plaintiff's  cause  of   action.     Hawks 
V.  Lands,  3  Gilm.  227.     The  demand  here  interposed  by  way  of 
set-off,  arose   out  of   contract,  a  contract   implied   in  law  to   re- 
fund the  amount  advanced  by   the   defendants,  in  the  event  they 
did  not  obtain  that  for  which  they  parted  with  the  money.     It  is 
true,  they  might  have  sued  the  seller  in  case  for  deceit  in  the  sale  ; 
but  they  had  the  right  to  waive  the  tort,  and  sue  in  debt  or  assump- 
sit for  so  much  money  had  and  received  by  him  to  their  use,  which 
in  equity  and  good  conscience  he  ought  not  to  retain.     Nor  is  the 
demand,  as  in  the   case  of  Hawks  v.  Lands,  of  a  matter  wholly 
disconnected  with  the  plaintiflPs  cause  of  action.     It  had  its  origin 
in  the  same   transaction.     The   payment   of  the  money  and  the 
giving  of  the  note  were  in  part  execution  of  the  same  contract, 
the  whole  relating  to  the  land  and  the  improvements  thereon.     In 
the  opinion  of  the  Court,  this  demand  was  the  proper  subject 
matter  of  set-off  to  the  extent  of  the  amount  due  on  the  note. (a) 
Of  course,  the  defendants  could  not   in  this  action   recover  any 
balance  due  them  from  the  payee.     They  could  only  prevent  the 
assignee  who  received  the   note   subject   to   all  of  the  defences 
existing  against  it  in  the  hands  of  the  payee,  from  recovering  a  judg- 
ment, when,  in  point  of  fact,  the  payee  was  indebted  to  them. 

The  agreement  was  properly  admitted  in  evidence.  It 
was  a  part  of  the  transaction  out  of  which  the  note  and 
set-off  arose.  The  general  objection  to  its  introduction 
must  be  understood   as  only  raising  the    question  of  the   rele- 

(o)  Babcock  v.  Trice,  18  lU.  R.  422  and  notej  Griffin  v.  Ketchum,  18  m.  B.  396. 
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vancy  of  the  agreement  as  evidence.  If  objected  to  because  the 
preliminary  proof  of  its  execution  was  not  made,  that  special 
objection  should  have  been*  taken.  Where  various  objections  may 
be  made  to  evidence,  some  of  which  may  be  removed  by  other 
proof,  the  party  making  the  objection  ought  to  point  out  speci- 
fically those  he  insists  on,  and  thereby  put  the  adverse  party  on  his 
guard,  and  afford  him  an  opportunity  to  obviate  them.  He  ought 
not  to  be  permitted,  after  interposing  a  general  objection,  to 
insist  on  particular  objections  in  this  Court,  which^  if  even  suggested 
in  the  Court  below,  might  have  been  instantly  removed.  A  due 
regard  to  the  character  of  the  Courts  and  the  rights  of  suitors 
will  not  for  a  moment  tolerate  such  a  practice. (a) 

To  constitute  a  valid  claim  to  unsurveyed  public  lands,  the 
claim  must  '.'be  so  plainly  marked  and  designated,  as  to  be 
distinguished  from  adjacent  lands."  Rev.  Stat.  ch.  61,  §  4. 
The  object  of  this  requisition  is  to  notify  the  public  what  lands 
are  located,  so  that  all  conflicting  claims  among  settlers  may  be 
avoided.  The  claim  is  to  be  so  designated  by  the  owner  as  that 
its  precise  locality  and  extent  may  be  ascertained.  When  this  can 
be  readily  done,  the  whole  design  of  the  provision  is  accomplish- 
ed. Natural  objects  may  be  used  where  they  fully  answer  the 
purpose.  A  claim,  so  marked  on  three  sides  as  to  point  the 
inquirer  directly  to  a  river  or  other  natural  object  as  the  boundary 
on  the  other  side,  might  be  as  easily  ascertained  and  defined,  as  a 
claim  in  the  open  prairie  entirely  surrounded  by  a  furrow,  or  a 
claim  in  the  timber  indicated  by  marked  trees  the  entire  extent  of 
the  line.  The  instruction  thus  asked  for,  goes  the  length  of  in- 
validating every  claim  not  artificially  marked  on  all  sides, 
whether  such  marks  are  necessary  to  distinguish  it  from  the  adja- 
cent lands  or  not.^  The  instruction  given  by  the  Court  in  its 
stead,  we  think,  asserts  the  more  reasonable  rule. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Post  461;  Swift  v.  Whitney,  20  ni.  R.  145;  Hiuit  v.  Divine,  37  111.  R.  145;  Potter 
T.  Potter,  41  ni.  R.  83;  Post  459;  Stone  v.  G.  W.  Oil  Co.  41  HI.  R.  94,  95;  Graham  v. 
Anderson,  42  m.  R.  516,  517. 
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Aaron  V.  Burnell  et  al.,  plaintiffs  in  error,  v.  Daniel  M.  Rob- 
ertson, defendant  in  error. 

Error  to  Marshall. 

Where  two  sales  of  personal  property  have  been  made,  both  equally  valid,  his  is  the 
better  right  who  first  obtains  possession  of  the  property. 

An  attaching  creditor  stands  in  the  light  of  a  purchaser,  and  as  such  is  to  be  pro- 
tected, (o) 

Where  property  was  sold  at  private  sale,  the  i^roperty  being  at  a  distance  from 
the  place  of  sale,  and  was  subsequently  attached  by  a  creditor  of  the  vendor,  and 
before  it  was  taken  into  possession  by  the  purchasar,  it  was  held  to  be  subject  to 
the  attachment. 

Replevin,  in  the  Marshall  Circuit  Court,  brought  by  the  plain- 
tiffs in  error,  against  the  defendant  in  error,  and  heard  before  the 
Hon.  John  D.  Caton  and  a  jury  at  the  March  term,  1848,  when  a 
verdict  and  judgment  were  rendered  for  the  defendant. 

The  particular  instruction  to  the  jury  excepted  to,  is  recited  in 
the  Opinion  of  the  Court. 

E.  N.  Powell,  for  the  plaintiff  in  error,  filed  the  following  ar- 
gument in  writing : 

The  only  question  to  which  I  shall  call  the  attention  of  the 
Court,  is  the  instruction  given  by  the  Court. 

The  proof,  as  it  appears  by  the  bill  of  exceptions,  shows  that 
0.  Hinton  &  Co.,  the  former  owners  of  the  property  in  question, 
on  the  10th  of  February,  1847,  made  an  absolute  bill  of  sale  of 
all  the  property  owned  by  the  company  on  the  different  lines  of 
mail  routes  in  the  States  of  Illinois,  Iowa,  and  Wisconsin  ;  that 
this  sale  was  made  in  St.  Louis,  Missouri  ;  that  the  vendees,  by 
the  terms  ot:  sale,  were  authorized  to  take  possession  of  all  the 
property  sold  ;  that  immediately  after  the  execution  of  said  in- 
strument, the  plaintiffs  by  their  agents,  started  on  the  line,  taking 
possession  of  the  property  as  they  went  along  ;  that  they  arrived 
at  Peoria  on  the  13th  of  February,  in  the  night,  and  immediately 
proceeded  on  the  line  of  the  route  toLacon,  where  they  found  the 
property  attached. 

The  question  of  law  involved  in  this    case   is,  whether  there 
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■was  such  a  transfer  of  the  property  in  this  case  as  would  defeat 
an  attaching  creditor  levying  before  it  was  reduced  into  the  actual 
possession  of  the  vendee. 

It  is  a  general  rule,  that  in  a  sale  of  personal  property,  there 
must  be  a  delivery  as  to  the  subsequent  purchasers,  or  attaching 
creditors.  But  it  is  also  well  settled,  that  where  goods  are  sold, 
and  from  their  condition  no  actual  delivery  can  be  had,  the  sale 
is  valid  if  the  vendee  take  proper  measures  to  obtain  the  posses- 
sion" of  the  property  sold  without  unnecessary  delay.  Ricker  v. 
Cross,  5  New  Hamp.  570  ;  Whipple  v.  Thayer,  16  Pick.  25  ; 
Truxworth  v.  Moore,  9  do.  347 ;  Jewett  v.  Warren,  12  Mass. 
300  ;  Rice  v.  Austin,  17  do.  197 ;  Badlam  v.  Tucker,  1  Pick. 
389 ;  Damons.  Osborn,  ib.  476;  Chaplin  v.  Rogers,  1  East,  192. 

The  cases  of  Rice  v.  Austin,  17  Mass.  197,  and  of  Chaplin  v. 
Rogers,  1  East,  192,  are  directly  in  point.  The  Court  in  the  for- 
mer case  said :  "  It  is  not  necessary  to  effect  the  transfer  of  bulky 
articles  that  there  shall  be  a  manual  delivery  of  them.  The  de- 
livery of  things  which  may  be  considered  as  the  proper  indicia 
of  the  property  is  sufficient.  And  in  the  case  at  bar,  the  fact  of 
possession  may  be  inferred  from  the  plaintifFs  undertaking  to  deal 
with  the  property  as  his  own,  by  the  indorsement  on  the  bill  of 
lading." 

The  same  principle  is  decided  in  the  latter  case,  which  was 
assumpsit  for  a  stack  of  hay.  The  plaintiff  was  put  to  the  proof 
of  the  delivery  of  it,  which  he  maintained  by  showing  that  the 
defendant  had  sold  a  part  of  the  hay  to  one  who  had  taken  it 
away. 

The  case  in  Massachusetts  was  an  action  of  trespass  against  a 
sheriff  for  taking  property  on  an  attachment  issued  against  the 
vendor,  and  in  this  respect  is  precisely  like  the  present  case. 

The  proof,  then,  is  clear  that  at  the  time  the  property  was  sold, 
it  was  impossible  to  take  actual  manual  possession,  and  that  the 
plaintiffs  used  all  reasonable  diligence  to  take  actual  possession. 
This  was  sufficient  to  pass  the  title  in  them. 

In  the  case  in  New  Hampshire,  which  was  an  action  of  tro- 
ver for  a  chaise  and  harness,  attached  by  a  sheriff,  it  appeared 
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that  A.  assigned  to  B.,  among  other  things,  a  chaise  and  harness, 
which  at  the  time  were  at  a  distance,  in  the  possession  of  C.  Be- 
fore B.  could  obtain  possession,  and  while  the  chaise  and  harness 
were  in  the  possession  of  C,  D.,  a  sheriff,  by  virtue  of  a  process 
against  A.,  attached  the  same.  It  was  held  that  the  assignee 
was  entitled  to  hold  the  same  against  the  sheriff.  The  Court  there 
say :  "An  actual  delivery  by  the  vendor  to  the  vendee  is  not  in 
all  cases  necessary.  It  is  enough  if  the  delivery  be  such  as  the 
situation  of  the  property  admits."  It  is  added,  further ,  that 
"  when  the  chattels  sold  are  so  situated  that  there  can  be  no  de- 
livery at  the  time  of  the  sale,  the  case  forms  an  exception  to  the 
general  rule,  and  it  is  sufficient,  if  the  vendee,  without  any  gross 
laches,  take  possession,  and  assert  his  title  in  a  reasonable  time 
after  he  has  an  opportunity  to  take  possession." 

H.  0.  Merriman  also  filed  a  written  argument  in  behalf  of  the 
plaintiffs  in  error. 

0.  Peters,  for  the  defendant  in  error. 

It  is  conceded  that  0.  Hinton  &  Co.  were  the  owners  of  the 
property  in  controversy  till  February  10,  1847.  It  is  also  con- 
ceded by  the  defendant,  that  the  bill  of  sale  of  that  date,  was 
sufficient  to  pass  the  property  as  between  vendor  and  vendee. 
But,  as  between  the  vendors  and  their  creditors,  we  insis  t  there 
was  no  sufficient  delivery  of  the  property. 

It  is  admitted  in  the  argument  for  the  plaintiffs,  that  there  was 
no  actual  delivery  by  them  to  their  vendees.  Nor  is  it  contended, 
that  there  was  any  delivery  of  one  article  of  the  property  sold,  in 
the  name  and  in  behalf  of  the  whole:  but  there  was,  at  most,  an 
authority  given  by  the  bill  of  sale  to  the  vendors  to  take  posses- 
sion ;  and  the  case  shows  that  all  the  possession  taken  by  the  plain- 
tiffs of  the  property  was  taken,  not  by  virtue  of  a  symbolical  deliv- 
ery, but  by  virtue  of  the  authority  contained  in  the  bill  of  sale  to  take 
possession.  This,  it  is  admitted,  is  sufficient  so  far  as  the  plaintiffs 
actually  got  possession  before  the  seizure   upon  the  attachment. 
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Here  it  is  not  pretended  there  was  any  symbolical  act  as  a  substi- 
tute for  a  delivery  of  the  whole.  Even  the  bill  of  sale  was  not 
delivered  as  a  symbol,  but  merely  as  a  bill  of  sale,  with  an  au- 
thority to  take  possession. 

This,  we  insist,  was  not  a  sufficient  delivery  to  defeat  the 
attachment.  Aside,  then,  from  any  question  as  to  the  bona Jides 
of  the  transaction  between  the  parties  to  the  bill  of  sale,  we  insist, 
that  the  rights  of  the  attaching  creditors  vested  by  their  attach- 
ment. A  leading  case  on  this  subject  is  that  of  Lanfear  v.  Snm- 
ner,  17  Mass.  110. 

In  Shumway  v.  Butler,  7  Pick.  56,  where  a  bill  of  sale  of  prop- 
erty was  made  of  property  two  miles  distant,  and  an  attachment 
levied  after  the  bill  of  sale,  and  before  possession  taken  of  the 
property,  it  was  held  that  the  attachment  was  good.  See,  also, 
Lamb  v.  Durant,  12  Mass.  57. 

In  Carter  v.  Willard,  19  Pick.  1,  where  there  was  a  bill  of 
sale  without  a  delivery  of  all  the  property,  it  was  held  that  the 
part  attached  before  a  delivery  of  that  part,  was  good  as  against 
the  vendee.  So  in  Williams  v.  Moore,  5  New  Hamp.  235,  it 
was  held  that  a  delivery  of  part  of  the  property  in  one  place,  would 
not  operate  as  a  delivery  of  another  part  in  another  place.  See, 
also,  Gardiner  v.  Howland,  2  Pick.  603  ;  Shurtleflfi^.  Willard,  19 
do.  202.  The  case  at  bar  presents  a  case  of  a  race  between  credi- 
tors. The  law  favors  the  vigilant  ;  '•'■leges  vigilaniibus,  non 
dorrnientibus  subveniunt.^^ 

No  wrong  is  done  to  other  creditors.  It  is  immaterial 
where  a  debtor's  property  goes,  so  that  it  is  applied  in  pay- 
ment of  his  debts.  If  none  of  it  is  secreted  or  misapplied,  the 
law  is  satisfied.  All  bona  fide  creditors  have  equal  equities  • 
each  has  a  right  to  grasp  his  share,  either  by  purchase  or  legal 
process.  In  such  cases  of  a  race  between  creditors,  "the 
race  is  to  the  swift."  Cushing  v.  Hurd,  4  Pick.  254  ;  Worden 
V.  Adams,  15  Mass.  223. 

As  to  the  knowledge  of  these  attaching  creditors  of  the 
sale  of  0.  Hinton  &  Co.  to  the  plaintiffs,  the  most  that  can 
be  said  is,  that  evidence  was  doubtful  and  uncertain,  and  proper 
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for  the  jury  to  consider,  and  they  having  pased  upon  it,  the  Court 
will  not  interpose  to  disturb  the  verdict. 

We  might  well  question  the  6ona^G?e5  of  this  sale  to  the  plain- 
tiffs, resulting  from  an  inspection  of  the  bill  of  sale  itself.  A  con- 
veyance of  such  a  large  amount  of  property  without  valuation, 
purporting  to  be  in  payment  of  a  large  amount  of  debts  and  lia- 
bilities, which  debts  and  liabilities  are  specificially  stated,  and 
yet  all,  or  nearly  all  of  which  are  stated  in  round  numbers,  by 
hundreds  and  by  thousands,  cutting  off  all  other  creditors,  reserv- 
ing to  them  no  surplus,  and  requiring  no  obligation  from  them  to 
pay  and  discharge  the  debts  for  which  they  were  sureties,  are 
circumstances  which  might  well  excite  suspicion ;  and  show,  at 
least,  that  the  Court  ought  not  to  interfere,  unless  peremptory 
and  arbitrary  rules  of  law  require  it. 

But  the  authorities  cited  on  the  other  side  to  show  that  the 
property  was  so  far  delivered  as  to  avoid  the  attachment,  fail  en- 
tirely, with  one  exception,  of  sustaining  the  point  for  which  they 
are  cited. 

They  are  all  clearly  distinguishable,  unless  it  be  that  of 
Ricker  v.  Cross,  5  New  Hamp.  570.  The  Court  here  overrule 
the  case  of  Lanfear  v.  Sumner,  but  entirely  disregard  the 
distinction  of  goods  and  vessels  at  sea.  Yet  that  distinction 
is  well  maintained  by  the  authorities,  and  there  is  strong  reason 
for  the  rule.  Without  this  distinction,  the  commerce  of  the  coun- 
try would  be  embarrassed. 

Had  an  innocent  purchaser  bought  this  property  of  an  agent  of 
0.  Hinton  &  Co.  without  knowledge  of  the  contents  and  execu- 
tion of  the  bill  of  sale,  and  before  its  delivery,  can  it  be  doubted 
but  snch  purchaser  would  have  holden  it  ? 

This  is  really  a  contest  between  two  sets  of  creditors.  The 
officer  is  merely  an  instrument  by  which  one  set  of  those  creditors 
is  to  enforce  their  rights.  This  doctrine  has  been  fully  recognized 
by  this  Court.  The  whole  case,  therefore,  must  depend  upon  the 
fact  whether  there  was  a  sufficient  delivery  of  the  property, 
taking  into  consideration  the  acts  of  the  parties,  and  thetenns 
of  the  bill  of  sale. 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  replevin,  in  which  the 
question  involved  was  the  title  to  the  property  replevied,  consist- 
ing of  a  number  of  stage  horses,  their  harness,  &c.  0.  Hinton 
&  Co.,  mail  contractors,  were  the  former  owners  of  the  property, 
and  on  the  10th  day  of  February,  1847,  at  St.  Louis,  conveyed 
it  and  a  large  quantity  of  other  property  upon  different  stage 
routes  in  Illinois,  Iowa  and  Wisconsin  to  the  plaintiffs  as  creditors, 
who,  immediately  after  the  execution  of  the  bill  of  sale,  proceeded 
as  fast  as  practicable  to  take  possession  of  the  property  conveyed ; 
but  before  they  had  taken  possession  of  the  property  in  question, 
which  was  upon  the  stage  route  between  Peoria  and  Ottawa,  it 
was  seized  in  the  county  of  Marshall  by  the  defendant,  on  the 
14th  of  February,  1847,  as  an  ofi&cer,  under  various  writs  of  at- 
tachment sued  out  in  said  county  of  Marshall  against  0.  Hinton 
&  Co. 

Upon  the  trial  in  the  Circuit  Court  on  an  issue  of  property  in 
the  plaintiffs,  the  Court  instructed  the  jury  as  follows,  to  wit :  "If 
either  of  the  attachments  were  levied  before  the  property  was 
taken  into  actual  possession  of  the  plaintiffs  in  this  suit,  or  their 
agents,  the  property  was  liable  to  such  attachment,  unless  the 
attaching  creditor  knew  of  the  transfer  of  the  property  to  the 
plaintiffs,  in  which  case  it  was  not  so  liable,  provided  the  transfer 
of  the  property  is  proven  by  the  bills  of  sale."  The  plaintiffs 
excepted  to  so  much  of  this  instruction  as  related  to  the  delivery 
of  the  possession  of  the  property  attached,  and  the  necessity  of 
notice  to  all  the  attaching  creditors.  The  jury  found  a  verdict 
for  the  defendant,  whereupon  the  plaintiffs  moved  for  anew  trial, 
which  was  denied,  and  an  exception  taken. 

The  refusal  to  grant  a  new  trial  is  assigned  for  error,  and 
it  is  insisted  that  the  fair  inference  from  the  evidence  is, 
that  the  attaching  creditors  had  notice  of  the  transfer  of  the 
property  to  the  plaintiffs  at  the  time  of  the  levy  of  said  at- 
tachment. If  the.  testimony  shows  that  said  creditors  had 
notice,  the  verdict  was  erroneous,  but  it  is  clear  that  notice 
to  at  least  one  of  the    attaching    creditors   was  not  positively 
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shown,  and  the  jury  were  justified  by  the  evidence  in  finding,  as 
they  did,  that  he  had  no  notice,  and  the  Court  did  not  consequent- 
ly err  in  refusing  to  set  aside  the  verdict  upon  that  ground. 
"Whether  those  creditors,  when  attachments  were  not  levied  until 
after  they  had  notice  of  the  transfer  of  the  property,  can  gain 
any  advantage  by  the  previous  levy  of  an  attachment  upon  the 
same  property  by  a  creditor  who  had  no  notice,  is  a  question  not 
now  before  us.  The  officer  is  protected  if  he  had  in  his  hands  a 
single  writ  that  would  justify  his  taking  and  detaining  the  proper- 
ty, although  he  may,  at  the  same  time,  have  been  in  the  possession 
of  an  hundred  other  writs  that  would  have  afforded  him  no  jus- 
tification for  the  act. 

The  main  question  in  the  case,  however,  is,  whether  an 
actual  delivery  of  the  property  was  necessary  to  vest  the 
title  in  the  plaintiffs,  so  as  to  protect  it  against  the  other 
creditors  of  0.  Hinton  &  Co.  The  contest  is  really  between 
different  creditors  of  that  firm,  the  plaintiffs  claiming  the  prop- 
erty by  virtue  of  the  sale,  and  the  attaching  creditors  by  vir- 
tue of  the  legal  proceedings  they  had  instituted,  under  which  the 
officer  in  their  behalf  got  possession  of  the  property  before  it  was 
delivered  to  the  plaintiffs. 

The  general  rule  that  in  the  sale  of  personal  chattels  there  must 
be  a  delivery  of  possession  as  to  subsequent  bona  fide  purchas- 
ers or  attaching  creditors  is  admitted,  but  then  it  is  insisted  that 
such  a  delivery  only  is  necessary  as  from  the  nature  of  the  case 
can  be  made,  and  that  inasmuch  as  the  property  conveyed  in  this 
case  was  scattered  over  a  large  extent  of  country,  and  the  plain- 
tiffs were  proceeding  with  all  reasonable  dispatch  to  get  possession, 
that  therefore  it  forms  an  exception  to  the  general  rule  and  the 
sale  is  valid.  To  sustain  this  view  of  the  case,  we  have  been  re- 
f  en'ed  to  numerous  cases  where  a  symbolical  or  constructive  deliv- 
ery has  been  regarded  as  equivalent  in  its  legal  effects  to  an 
actual  delivery.  Such  are  the  cases  where  the  key  of  the 
warehouse  containing  the  goods  sold  was  delivered  to  the 
vendee,  or  where  the  documentary  evidence  of  the  title  has 
been  delivered,  as   the   case    of    a    ship    or    goods    at  sea,  or 
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where  the  weight  and  magnitude  of  the  article  has  rendered  any 
other  then  a  constructive  delivery  impossible,  as  where  the  posses- 
sion of  a  column  of  granite  or  a  raft  of  logs  was  held  to  be  taken 
by  the  eyes  and  the  declared  intention.  But  none  of  these  cases 
are  like  the  one  at  bar.  Here  there  was  no  documentary  evidence  of 
title  to  the  articles  sold,  to  be  transferred,  nor  was  the  property  at  sea 
[or]  one  of  such  a  character  as  to  render  an  actual  delivery  impracti- 
cable. 

The  only  obstacle  to  a  delivery  in  this  case  was  the  absence  of 
the  property  to  be  delivered.  There  was  no  evidence  of  a  delivery 
of  any  portion  of  the  property  conveyed  at  the  time  of  the  sale, 
and  hence  it  cannot  be  insisted  that  a  part  was  at  that  time 
in  the  name  of  the  whole. 

The  bill  of  sale  authorizes  the  plaintiffs  to  proceed  along  the 
various  mail  routes  and  take  j^ossession  of  the  property  sold,  in 
whose  soever  hands  it  might  be  found.  It  is  manifest  from  this 
clause  in  the  bill  of  sale,  that  the  parties  themselves  considered 
some  other  act  necessary  than  the  execution  of  the  writing  to  vest 
the  property  absolutely  in  the  plaintiffs.  Suppose  an  agent  of  0. 
Hinton  &  Co.  at  Lacon,  who  had  possession  of  the  property 
attached  and  authority  to  dispose  of  it,  had  made  sale  of  the  same 
to  a  bona  fide  purchaser  on  the  day  after  the  bill  of  sale  was 
executed  to  plaintiffs  at  St.  Louis.  Could  it  be  insisted  that  the 
purchaser  acquired  only  a  title  subject  to  be  taken  away  by  a 
previous  purchaser  from  the  principal  in  another  part  of  the 
country?  We  think  that  such  is  not  the  law,  but  that  in 
case  of  two  sales  of  personal  property,  both  equally  valid, 
his  is  the  better  right  who  first  gets  possession  of  the  pro- 
perty, and  the  attaching  creditor  stands  in  the  light  of  a  pur- 
chaser and  is  to  be  protected  as  such.  Martin  v.  Dryden, 
1  Gilm.  188. 

The  only  case  to  which  Ave  have  been  referred  that  at  all 
conflicts'  with  the  foregoing  views  is  that  of  Ricker  v.  Crow, 
5  N.  H.  570.  In  that  case,  one  Whitehouse  being  indebted 
to  the  plaintiffs,  transferred  to  them  for  their  benefit  as  cre- 
ditors a  chaise  and  harness  and  various  other  articles  of  per- 
sonal property.  Previous  to  the  transfer,  the  chaise  and 
ILL.  R.  VOL.  X.  20 
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harness  had  been  let  to  hire  and  was  then  at  a  distance,  but  the 
rest  of  the  property  was  delivered  in  the  name  of  the  ivhole. 
Before  the  plaintiffs  obtained  actual  possession  of  the  chaise  and 
harness,  and  while  it  was  in  the  hands  of  the  bailee,  it  was  attached 
at  the  suit  of  various  creditors  of  Whitehouse,  and  the  Court  held 
that  the  chaise  and  harness  were  not  liable  to  the  attachment. 
There  is  a  distinction,  however,  between  the  case  of  Ricker  and  the 
one  at  bar,  in  this,  that  in  the  former,  a  part  of  the  property 
and  all  that  was  accessible  was  actually  delivered  at  the  time  of 
the  sale,  in  the  name  of  the  whole  ;  but  the  case  itself  is  of 
doubtful  authority,  and  is  admitted  by  the  Court,  to  be  in  conflict 
with  some  other  cases. 

The  cases  of  Rice  v.  Austin,  17  Mass.  197,  and  of  Chaplin  v. 
Rogers,  1  East,  192,  have  been  much  relied  upon,  but  they  are 
not   like   this.     In   the   first   of  those   cases,    the   documentary 
evidence  of  title  (the  bill  of  lading)  was  in  the  possession  of  the 
plaintifi",  and  he  had  undertaken  to  deal  with  the   property  as  his 
own,  by  the  indorsement  of  the  bill  of  lading   before  the  levy  of 
the  attachment,  and  besides,  the   transfer   of  a  ship  or  goods  at 
sea  is    admitted  to   form  an   exception   to  the   rule  requiring  an 
actual  delivery  of  personal  property  to  vest  the  title  in  the  vendee  ; 
and  in  the  case  in  East,  the  vendee  had  exercised  acts  of  owner- 
ship over  the  property,  a  stack  of  hay,  by  selling  a  part  of  it 
which  had  been  taken  away.     Had  the  plaintiffs  in  the  case  now 
before  us  been  able  so  far  to  get  possession  of  the  property  as  to 
have  exercised  acts  of  ownership  over  it  before  the   levy   of  the 
attachment,     their  title   would   have    been  undoubted  ;   or  had 
notice   been   given  to  the   driver   or   agent  who   had  the   pro- 
perty in  possession,    and   he   had   agreed  to   hold  the  same  for 
plaintiffs,    the    delivery    would  have    been    sufficient.      But    it 
would  be  going  too  far  to   hold   that  the  title  to  personal  pro- 
perty situated  at  a  distance  from  the  place  where  the  sale  is 
made,    passes    absolutely  to    the  vendee    without    a    delivery 
so  as  to  defeat  the  title  of   a  subsequent   bo7ia  fide  purchaser 
who    first   gets   possession  of   the   property.     Such   a   rule,   it 
seems    to  us,   would   operate  most  injuriously  upon  the    trade 
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and  commerce  of  the  country,  as  a  person  could  never  be 
safe  in  tiie  purchase  of  personal  property  if  his  title  was 
liable  to  be  defeated  by  a  prior  sale  of  his  vendor,  made  in 
some  remote  part  of  the  country.  If  either  purchaser  is  to 
suffer  in  such  a  case,  it  ought  to  be  the  one  who  purchased  the 
property,  knowing  it  to  be  at  a  distance  and  that  possession 
could  not  be  obtained  at  once,  rather  than  the  one  who  sees 
and  takes  possession  of  the  property  at  the  time  of  the  sale. 
The  former  knows  the  risk  which  he  runs  of  not  being  able 
to  get  possession  of  the  property  before  it  may  be  sold  and 
delivered  to  another,  while  the  latter  can  never  know  whether  the 
property  may  not  before  have  been  traded  to  some  one  who  has 
been  unable  at  the  time  to  receive  it.  Possession  of  personal 
property  has  always  been  regarded  as  evidence  of  ownership,  and 
public  policy  requires,  that  while  personal  chattels  remaio  in  the 
possession  of  the  former  owner,  they  should  as  to  third  persons  be 
regarded  as  his. 

A  reference  to  a  few  authorities  analogous  in  principle  to  the 
case  before  us,  will  be  sufficient  to  show  that  a  sale  of  personal 
property  without  delivery  is  insufficient  to  vest  the  title  as  against 
any  one  but  the  vendor.  In  the  case  of  Whitney  v.  Lynde,  16 
Verm.  579,  it  was  held  that  where  personal  property  is  sold,  which 
is  at  the  time  in  the  possession  of  a  third  person,  it  will  be  sub- 
ject to  attachment  at  the  suit  of  the  creditors  of  the  vendor, 
unless  the  person  having  possession  be  notified  of  the  sale  and 
agree  to  hold  the  property  for  the  vendee. 

In  the  case  of  Cobb  v.  Haskell,  14  Maine,  303,  where  a  bill 
of  sale  was  made  of  a  quantity  of  boards  to  secure  a  debt 
due,  and  the  vendor  pointing  toward  the  boards  which  lay 
in  several  piles  in  a  lumber  yard  in  sight,  said  to  the  vendee, 
there  are  your  boards,  take  care  of  them  and  make  the  most  of 
them  ;  and  the  vendee  suffered  them  to  lie  in  the  same  place  for 
two  months  without  any  further  action  his  part,  when  they  were  at- 
tached as  the  property  of  the  vendor,  it  was  held  that  there  was 
no  sufficient  delivery  as  against  the  attaching  creditor. 

The  case  of  Lanfear  v.  Sumner,  17  Mass.  110,  is  directly  in 
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point.  In  that  case,  one  Wain  who  was  the  owner  of  a  quantity 
of  teas  which  had  been  shipped  at  Canton  for  Boston,  being  at 
Philadelphia,  sold  said  teas  to  Lanfear,  not  knowing  at  the  time 
whether  they  had  arrived  at  Boston  or  not,  and  having  no  bill  of 
lading  or  documentary  evidence  of  title,  he  gave  Lanfear  a  written 
transfer  of  the  teas,  which  the  latter  transmitted  by  due  course  of 
mail  to  his  agent  at  Boston,  who,  within  a  half  hour  after  its  re- 
ceipt, made  a  demand  of  the  teas  which  had  arrived  at  Boston  a 
few  days  previous  and  been  seized  by  the  defendant,  Sumner,  as 
an  officer  under  an  attachment  at  the  suit  of  the  creditors  of  said 
Wain.  The  attachment  had  been  levied  before  the  receipt  of  the 
transfer  at  Boston,  but  not  till  after  its  execution  at  Philadelphia 
and  the  Court  held  the  property  subject  to  the  attachment.  Had 
the  teas  been  consigned  to  Wain,  and  he  having  possession  of  the 
bill  of  lading  had  indorsed  it  to  Lanfear,  the  case  would  have  come 
within  the  exception  in  favor  of  the  sale  of  goods  at  sea  or  in  a 
distant  port,  the  title  to  which  becomes  perfect  by  the  transfer  of 
the  documentary  evidence  of  title,  without  an  actual  delivery. 
See,  also,  Carter  v.  Willard,  19  Pick.  1,  and  Shumway  v.  Rit- 
ter,  7  do.  56,  which  are  analogous  in  principle  to  the  one  at  bar. 
There  being  then  no  error  in  the  instructions  of  the  Circuit. 
Court,  the  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 
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Joseph  Smith,    appellant,   v.   James   E.    Killeck   etux.,  ap- 
pellees. 

Appeal  from  Cook  Co.  Court. 

In  an  action  of  forcible  detainer,  there  is  no  precise  form  for  a  complaint.  It  is 
sufficient,  if  the  complaint  show  the  relation  of  landlord  and  renant  to  have  existed, 
that  the  time  for  which  the  premises  were  let  has  expired,  and  that  the  tenant  per- 
sists in  holding  the  premises  after  demand  made  in  writing  for  the  posses- 
sion thereof. 

In  an  action  of  forcible  detainer,  the  jury  simply  found  the  defendant  "guilty;" 
Held,  that  the  verdict  was  sufficient,  though  it  would  have  been  more  formal  to 
have  been  '  'in  manner  and  form  as  alleged  in  the  complaint. ' ' 

Forcible  Detainer,  brought  by  the  appellees  agatnst  the  ap- 
pellant, before  a  justice  of  the  peace  in  Cook  county,  when  a  ver- 
dict was  rendered  for  the  complainants  below.  The  defendant 
appealed  to  the  Cook  County  Court,  and  the  cause  was  heard 
before  the  Hon.  Hugh  T.  Dickey  and  a  jury,  at  the  October  term, 
1847,  when  a  verdict  was  again  rendered  for  the  complainants. 

The  substance  of  the  complaint  will  be  found  in  the  Opinion  of 
the  Court. 

The  cause  was  submitted  in  this  Court  upon  the  wrtiten  argu- 
ments of  Morris  &  Brown,  for  the  appellant,  and  of  N.  B.  Judd, 
for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  forcible  detainer,  com- 
menced by  the  appellees  against  the  appellant. 

The  complaint  alleges,  "that  on  or  about  the  26th  day  of 
March,  1844,  Joseph  Smith  entered  into  the  following  prem- 
ises, viz  :  Lots  number  thirty-three  and  thirty-four,  of  Wa- 
bausia  addition  to  Chicago,  under  an  agreement  to  purchase 
the  same  ;  that  failing  to  comply  with  said  agreement,  it  was 
then  further  agreed,  that  he  should  retain  possession  of  said 
premises,  until  the  rent  amounted  to  enough  to  pay  for  his 
improvements  ;  that  said  time  had  long  since  expired,  and 
the  said  Joseph  Smith  wilfully  and  without  force,  after  the 
expiration  of  said  term,    holds    over    and    continues  in  posses- 
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sion  of  said  premises,  without  the  permission  of  the  com- 
plainants, notwithstanding  demand  has  been  made  in  writing  by 
the  complainants  upon  the  said  Joseph  Smith,  to  quit  and  deliver 
up  possession  to  them  ;  and  complainants  further  say  that  the 
title  to  said  premises  is  in  the  said  Sarah  Ann  Killeck,  wife  of 
said  James  Killeck."  The  complaint  was  made  on  the  9th  of 
April,  1847,  and  upon  the  trial  before  the  justice  of  the  peace, 
the  defendant  was  found  guilty,  and  a  writ  of  restitution 
awarded. 

Smith  appealed  to  the  Cook  County  Court,  when  a  motion  was 
made  to  dismiss  the  suit  for  want  of  sufficient  complaint.  The 
motion  was  overruled,  and  upon  trial  had,  the  jury  found  the  de- 
fendant guilty,  whereupon  he  entered  a  motion  for  a  new  trial, 
^  which  was  overruled,  and  a  writ  of  restitution  awarded.  During 
the  progress  of  the  trial,  the  plaintifis  offered  in  evidence  deeds 
of  conveyance  for  the  premises  in  question  to  Mrs.  Killeck,  and 
proved  substantially  the  allegations  in  the  complaint,  as  to  the 
sale  to  Smith,  and  his  subsequent  occupation  of  the  premises  as 
the  lessee  of  the  plaintiffs  long  enough  to  pay  for  the  improve- 
ments he  had  made,  also  the  giving  of  notice  in  writing  and  de- 
mand for  possession  of  the  premises  before  suit  brought.  The 
defendant  showed  that  before  suit  brought  he  had  leased  the 
premises  to  two  different  presons,  and  to  one  of  them,  by  the  as- 
sent of  plaintiffs,  for  a  term  not  expired  at  the  time  of  the  com- 
mencement of  this  suit  ;  but  the  testimony  further  showed  that 
the  leases  made  by  Smith  had  both  been  canceled  and  surrendered 
up  before  the  commencement  of  this  suit, and  it  is  therefore  unnec- 
essary to  notice  them  particularly. 

The  errors  assigned  are, 

1.  The  overruling  the  motion  to   dismiss  for  want  of  a  suffi- 
cient complaint  ; 

2.  The  admission  in  evidence  of  the  deeds  to  Mrs.  Killeck  ; 

3.  The  refusal  to  grant  a  new  trial  ;  and 

4.  Insufficiency  of  the  verdict  to  warrant  a  judgment  of  res- 
titution. 

The  complaint  is   certainly   indefinite    as    to   the  time  when 
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the  contract  of  sale  was  rescinded,  and  the  defendant  began  to 
occupy  the  premises  as  the  lessee  of  the  plaintiffs  ;  also,  as  to 
value  of  the  improvements  made  by  defendant,  and  of  the  rent  of 
the  premises  ;  but  there  is  no  precise  form  for  a  complaint  of  this 
character,  nor  ought  unreasonable  strictness  to  be  required.  It  is 
enough  if  the  complaint  show  the  relation  of  landlord  and  tenant 
to  have  existed  ;  that  the  time  for  which  the  premises  were  let  has 
expired,  and  that  the  tenant  persists  in  holding  the  premises  after 
demand  made  in  writing  for  the  possession  thereof.  This  com- 
plaint contains  all  these  allegations,  though  somewhat  vaguely  set 
forth,  and  in  accordance  with  the  doctrine  established  by  this 
Court  in  the  case  of  Ballance  v.  Frisby,  3  Gilm.  291,  we  are  dis- 
posed to  consider  the  complaint  sufficient.  See,  also.  Barton  v. 
Osborn,  6  Blackf.  145. (a) 

The  title  deeds  to  ]VIrs.  Killeck,  were  doubtless  offered  in  evi- 
dence to  show  the  reason  for  joining  her  as  a  party  to  the  com- 
plaint, and  with  this  view  they  were  properly  admissible.  Whether 
the  deeds  offered  were  sufficient  to  establish  her  title,  it  is  unnec- 
essary to  determine.  There  is  enough  in  the  case  to  show  that 
Killeck  took  possession  of  the  premises  under  the  sale  from  Scam- 
mon  to  his  wife,  and  dealt  with  the  property  as  his  wife's  in  his 
subsequent  transactions  with  Smith,  and  she  was  not,  therefore, 
improperly  made  a  party  to  the  complaint. 

The  reasons  assigned  for  a  new  trial,  are  very  similar  to  those 
urged  for  dismissing  the  suit.  If  the  complaint  was  sufficient  the 
verdict  was  right,  as  the  only  witness  who  was  called  to  testify  as  to 
the  sale  to  Smith,  his  subsequent  agreement  to  occupy  the  prem- 
ises till  paid  for  his  improvements,  and  that  he  had  done  so,  fully 
proved  those  facts. 

As  to  the  sufficiency  of  the  verdict,  there  can  be  no  question. 
The  jury  found  the  defendant  guilty,  and  though  it  might  have 
been  more  formal  to  have  added  "  in  manner  and  form  as  alleged 
in  the  complaint,"  still  the  verdict  as  rendered  was  sufficient,  and 
has  the  same  meaning  as  if  rendered  in  a  more  formal  manner,(6) 

The  judgment  of  the  County  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(o)  Dunne  V.  Trustees,  &c.,  39  m.  R.  578. 
(6)  Eyman  v.  People,  1  Gil.  R.  4. 
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Elizabeth  C.  Duncan  et  al.,  plaintiiFs  in  error,  v.  George  W. 
Finch  ei  al. ,  defendants  in  error. 

Error  to    Fike. 

A  bin  in  Chancery  for  an  injunction,  &c.,  was  filed  and  the  writ  issued  in  vacation. 
It  did  not  appear  from  the  record  that  the  summons  was  ever  served  or  returned 
into  Court.  One  of  the  defendants,  however,  appeared,  and  filed  his  answer, 
to  which  there  was  no  replication .  A  bond  for  costs  was  filed  and  the  cause  con- 
tinued to  the  next  term,  hut  no  steps  were  taken  to  bring  the  other  defendant  into 
Court.  At  the  second  term,  the  case  was  called  in  its  order,  the  defendant  again 
appearing,  and  no  one  appearing  for  the  complainant,  the  biU  was  dismissed  and 
the  injunction  dissolved  for  want  of  prosecution,  but  without  prejudice  :  Held, 
that  the  Court  proceeded  strictly  in  conformity  with  its  duty  in  dismissing  the  bill 
and  dissolving  the  injunction. 

Bell  in  Chancery  for  an  injunction,  &c.,  in  the  Pike  Circuit 
Court,  brought  by  the  plaintiffs  in  error  against  the  defendants  in 
error.  The  cause  came  on  to  be  heard  at  the  August  term,  1847, 
the  Hon.  Norman  H.  Purple  presiding,  and  the  complainants  not 
appearing,  the  bill  was  dismissed  and  the  injunction  dissolved. 

W.  Thomas,  for  the  plaintiffs  in  error. 

M.  McConnel,  for  the  defendant  Finch. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  bill  was  filed  by  the  administrators  with  the 
will  annexed,  and  the  infant  heirs  of  Joseph  Duncan,  deceased, 
against  the  defendants  upon  which  an  injunction  was  issued  in 
vacation.  The  summons  was  returnable  to  the  March  term,  1847, 
but  which  it  does  not  appear  was  ever  served  or  returned.  At 
that  time  one  of  the  defendants.  Finch,  appeared  and  filed  his 
answer  to  which  no  replication  was  ever  filed.  At  that  term,  the 
next  friend  of  the  infant  complainants  filed  a  bond  for  costs  for 
them,  and  the  cause  was  continued  to  the  next  term,  no  steps 
having  been  taken  by  the  complainants  to  bring  the  other  defen- 
dants into  Court.  At  the  August  term,  1847,  the  suit  was  called 
in  its  order,  the  defendant  appeared,  but  no  one  appearing  for  the 
complainants,  the  suit  was  dismissed  for  want  of  prosecution,  but 
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•without  prejudice.     The  complainants  bring  the  record  here,  and 
complain  that  there  is  error  in  this  decree. 

We  think  the  Circuit  Court  proceeded  strictly  in  conformity  to 
its  duty  in  dismissing  the  bill  and  diss®lving  the  injunction.  The 
complainants'  solicitor  was  manifestly  guilty  of  negligence  in  not 
preparing  the  suit  for  a  hearing.  He  should  have  taken  some 
measures  to  get  a  return  of  the  summons,  and  if  it  had  not  been 
served  on  the  other  defendant,  to  issue  an  alias,  and  to  have  done 
all  in  his  power  to  have  brought  the  cause  to  a  hearing,  that  the 
defendant,  who  had  appeared,  need  not  continue  under  the  injunc- 
tion without  a  hearing  any  longer  than  was  absolutely  necessary. 
Instead  of  that,  the  complainants  having  obtained  an  injunction, 
gave  themselves  no  further  concern  about  the  suit,  but  left  it  to 
its  fate.  The  excuse  why  no  appearance  was  made  at  the  August 
term,  is,  that  the  suit  was  not  ready  for  a  hearing,  and  conse- 
quently there  was  no  necessity  for  the  attendance  of  counsel,  as  the 
case  could  not  have  been  argued.  Even  if  counsel  had  attended  at 
that  time,  it  might  have  been  the  duty  of  the  Court  to  have  dis- 
missed the  suit,  because  no  steps  had  been  taken  at  the  former 
term  to  bring  in  the  other  defendant,  and  thus  advance  the  suit. 
It  was  the  duty  of  the  complainants  to  speed  the  cause  with  dili- 
gence, and  if  they  would  not  do  that,  they  must  suflFer  the  just 
penalty  of  their  negligence.  Even  with  the  utmost  diligence,  the 
procrastination  in  Chancery  cases  often  becomes  oppressive,  and 
affords  grounds  for  a  just  reproach  against  our  system  of  Chan- 
cery jurisprudence,  and  it  is  the  duty  of  Courts,  as  well  as  parties, 
too  see  that  there  is  no  unnecessary  delay.  In  consideration  of 
some  of  the  complainants'  being  infants,  the  Court  might  possi- 
bly have  been  justified  in  further  delay,  had  it  been  satisfied  from 
an  inspection  of  the  record,  that  their  interests  might  have  suffered 
irreparable  injury  by  a  dismissal  of  the  bill ;  but  at  most  it  was 
but  matter  of  discretion  with  the  Court  below,  which  we  think  was 
very  properly  exercised.  A  new  bill  may  be  filed  when  the  com- 
plainants get  ready  to  go  on  with  their  case. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 
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Samuel  Webster,  appellant,  v.  John  Enfield,  appellee. 
^pjjealjrom  Warren. 

"Where  one  party  is  guilty  of  a  failure  to  perform  his  part  of  a  special  agreement, 
whether  sealed  or  not, — such  a  failure  as  prevents  the  other  party  from  perform- 
ing,— the  latter  may  abandon  the  contract,  and  sue  in  assumpsit  for  what  he  has 
.     done  under  it,  whenever  that  action  might  be  maintained  but  for  the  special  agree- 
ment, (a) 

The  Court  will  not  attempt  to  determine  a  question  of  fact,  where  the  bill  of  excep- 
tions does  not  purport  to  set  forth  all  the  evidence  in  the  case. 

Evidence  tending  to  show  what  the  parties  to  a  contract  considered  a  reasonable  time, 
is  proper  for  the  consideration  of  the  jury. 

If  evidence  tends  to  prove  two  things,  one  of  which  is  proper,  and  the  other  improper, 
it  should  go  to  the  jury  with  an  explanation  from  the  Court  of  its  legitimate  bear- 
ing. 

Assumpsit,  in  the  Warren  Circuit  Court,  brought  by  the  appel- 
lee against  the  appellant,  and  heard  before  the  Hon.  Norman  H. 
Purple  and  a  jury,  at  the  November  term,  1846,  when  a  verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiff  below  for 
$446.50. 

So  much  of  the  evidence  given  on  the  trial  in  the  Circuit  Court 
and  contained  in  the  bill  of  exceptions  as  is  material  to  the  deter- 
mination of  the  case,  will  be  found  embodied  in  the  Opinion  of 
this  Court. 

R,  S.  Blackwell  for  the  appellant. 

1.  Assumpsit  upon  a  quantum  meruit  will  not  lie,  where 
the  parties  have  made  a  sealed  agreement,  under  which  the  labor 
was  done  (the  work  agreed  to  be  done  being  in  part  finished), 
though  the  plaintiff  was  prevented  from  fulfilling  his  undertaking 
by  the  defendant ;  but  the  action  must  be  brought  on  the  agree- 
ment itself.  Young  v,  Preston,  4  Cranch,  239  ;  Wood  v.  Edwards, 
19  Johns.  205  ;  Andrews  v.  Montgomery,  ih.  162  ;  Toussaint  v. 
Martinant,  2  Term  R.  100-5 ;  Codman?;.  Jenkins,  14  Mass.  95 ; 
4  B.  &  P.  104  ;  1  M.  &  S.  573  ;  14  Mass.  93,  99  ;  5  Cowen, 
195  ;  Hawkes  v.  Young,  6  New  Hamp.  300. 

2.  Where  there  is  a  special  agreement  which  has  been 
fully  performed,    or    where   defendant    has   prevented   a  per- 

(o)  Bannister  v.  Reed,  1  GU,  R.  100;  Graham  v.  HaUoway,  44  111.  R.  385. 
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.formance,  plaintiff  [cannot  maintain  a  general  assumpsit,  if  the 
agreement  was  to  pay  in  property  and  not  in  money.  Burlin- 
game  v.  Burlingame,  7  Cowen,  92  ;  Cocliran  v.  Tatum,  3  Mon- 
roe, 404  ;  Spratt  v,  McKinney,  1  Bibb,  595  ;  Watson  v. 
McNairy,  ih.  356  ;  1  J.  J.  Marsh.  394  ;  3  do.  689  ;  Clements 
V.  Eslava,  4.  Porter,  502  ;  5  H.  &  I.  45  ;  14  Johns.  326. 

3.  The  omission  of  the  defendant  to  furnish  such  lumber  as 
was  required  in  framing  the  timbers  for  the  mill  was  at  most  but 
a  breach  of  the  contract,  and  plaintiff  has  his  remedy  by 
action.  It  is  not  every  breach  of  a  contract  which  will  authorize 
the  party  not  in  fault  to  rescind,  and  sue  on  an  implied  assump- 
sit for  his  labor,  &c.  It  is  only  where  the  act  of  the  defendant 
is  such  as  necessarily  to  prevent  the  other  party  fi'om  per- 
forming his  part  according  to  the  terms  of  the  agreement.  Selby 
V.  Hutchinson,  4  Gilm.  332-3  ;  4  Wend.  289  ;  34  Eng.  Com. 
Law  R.  160  ;  21  do.  250. 

4.  All  antecedent  and  contemporaneous  verbal  agreements, 
conversations,  &c.,  are  merged  in  the  written  contract.  Lane  v. 
Sharp,  3  Scam.  566-7. 

J.  Maxning,  for  the  appellee. 

1.  Where  there  has  been  a  contract,  whether  under  seal 
or  not,  and  it  is  partially  performed  by  one  party  and  he  is 
prevented  from  completing  the  performance  of  his  part  by 
the  default  of  the  other  party,  he  may  treat  the  contract  as 
rescinded,  and  recover  the  value  of  what  he  has  done  in  as- 
sumpsit. Butts  V.  Huntley,  1  Scam.  410  ;  Herrington  v.  Hub- 
bard, ib.  569  ;  Reed  v.  Phillips,  4  do.  40  ;  Banister  v.  Read, 
1  Gilm.  100  ;  10  Johns.  36  ;  4  Wend.  290  ;  Selby  v.  Hutchin- 
son, 4  Gilm.  328. 

2.  It  is  argued  that  evidence  concerning  the  time  when 
Webster  was  to  have  his  saw  mill  done  was  improperly  per- 
mitted to  go  to  the  jury  ;  but  this,  with  the  explanation  of 
the  Judge  accompanying  it,  was  only  evidence  of  what  was  a 
reasonable  time  within  which  Webster  should  complete  his 
saw   mill.      And  what    is   reasonable    time    may  be  a  question 
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for  the  jury  to  determine  upon  the  facts  of  the  case.  1  Starkie 
on  Ev.  450,  et  seq.  et  in  notis  ;  Eaton  v.  Southby,  Willes," 
135  ;  Bellz;.  Wardell,  do.  202  ;  1  Starkie  on  Ev.  451,  note 
(p)  ;  ib.  454,  note  (u)  ;  Hilton  v.  Sheperd,  6  East,  14,  note; 
2  Eng.  Com.  LawR.  152  ;  Starkie  onEv.  458-9  ;  Joyt>.  Sears, 
9  Pick.  4. 

3.  The  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence  given  in  the  case,  and,  therefore,  a  new  trial  cannot 
be  granted  on  the  ground  that  the  verdict  is  against  the  weight 
of  evidence.  Hall  v.  Rogers,  3  Scam.  5  ;  Rowan  v.  Dosh,  4  do. 
461 ;  Bates  v.  Bulkley,  2  Gilm.  394  ;  Granger  v.  Warrington, 
3.  do.  310  ;  2  J.  J.  Marsh.  123. 

0.  H.  Browning  concluded  the  argument  in  behalf  of  the  ap- 
pellant. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  law  is  too  well  settled  in  this  State  to  admit 
of  discussion  by  this  Court,  that  when  one  party  is  guilty  of  a 
failm^e  to  perform  his  part  of  a  special  agreement,  whether 
sealed  or  not,  such  a  failure  as  prevents  the  other  party  from 
performing,  the  latter  may  abandon  the  contract,  and  bring  as- 
sumpsit for  what  he  has  done  under  it,  whenever  that  action  might 
be  maintained,  but  for  the  special  agreement.  Selby  v.  Hutch- 
inson, 4  Gilm.  319  ;  Banister  v.  Read,  1  do.  100  ;  Reedz?.  Phil- 
lips, 4  Scam.  40  ;  Herrington  v.  Hubbard,  1  do.  969;  Butts  v. 
Huntley,  ib.  413.  Whether  this  action  could  be  sustained  de- 
pended upon  the  question  of  fact,  whether  the  defendant  had 
been  guilty  of  such  a  violation  of  the  contract,  although,  judging 
from  the  evidence  sent  up.  we  might  be  disposed  to  concur  with 
the  jury  in  their  conclusion  that  the  defendant  was  guilty  of 
such  violation,  we  are  precluded  from  an  examination  of  that 
question  on  account  of  the  incomplete  bill  of  exceptions 
found  in  the  record.  After  setting  forth  certain  testimony 
it  proceeds  :  "And  defendant  avers  that  this  bill  of  excep- 
tions contains  all  the  evidence  offered  or  given  on  the  part  of 
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the  plaintiff  to  maintain  the  issues  on  his  part.  The  evi- 
dence being  closed,  the  plaintiff  asked  the  Court  to  instruct 
the  jury,"  &c.  It  is  impossible  for  this  Court  to  determine  un- 
derstandingly,  whether  the  facts  were  correctly  found  or  not,  un- 
less we  have  all  the  evidence  which  was  acted  upon  in  the  Court 
below.  There  is  no  pretence  that  any  is  given  here  except  that 
introduced  by  the  plaintiff,  and  before  we  could  say  that  the  find- 
ing was  unsupported  by  the  evidence,  we  should  have  to  deter- 
mine, judicially,  that  nothing  could  have  come  from  the  defend- 
ant's witnesses,  which  could  have  supported  the  finding.  Besides, 
the  Judge  who  tried  the  cause  does  not  vouch  for  the  truth  of  the 
averment,  that  all  of  the  plaintiff's  evidence  is  inserted. (a)  All 
that  is  affirmed  by  him  is,  that  the  defendant  avers,  that  all  the 
evidence  for  the  plaintiff  is  given.  With  the  repeated  and  explicit 
decisions  of  this  Court  on  this  subject  it  could  not  have  been  an- 
ticipated, either  by  the  counsel  who  prepared  this  bill  of  excep- 
tions, or  by  the  Judge  who  signed  it  that  it  would  be  understood 
here  as  containing  all  the  evidence  in  the  case. 

The  only  remaining  question  is,  whether  the  Court  erred  in  per- 
mitting certain  evidence  to  go  to  the  jury.  By  the  special  con- 
tract proved,  the  defendant  was  to  finish  a  certain  saw-mill,  then 
in  progress  of  erection,  within  a  reasonable  time,  by  means  of 
which  he  was  to  furnish  certain  sawed  lumber  to  be  used  in  the 
erection  of  the  grist-mill.  What  was  that  reasonable  time  was 
an  important  inquiry  for  the  jury.  As  tending  to  prove  this,  the 
plaintiff  offered  to  show  by  one  witness,  that  about  the  time  the 
article  of  agreement  was  made,  a  little  before  or  a  little  after,  he, 
the  witness,  understood  from  the  parties,  that  the  saw-mill  of 
Webster  was  to  be  started  about  the  first  of  June,  1816  ;  and  by 
another  witness,  who  had  had  a  conversation  with  Webster,  that 
he  had  told  him  that  the  saw-mill  was  to  be  started  by  that  time. 
This  evidence  the  Court  permitted  to  go  to  the  jury,  at  the  same 
time  stating,  that  it  was  only  proper  for  the  purpose  of  showing 
what  the  parties  considered  a  reasonable  time  for  the  completion 
of  the  saw-mill.     Eor  this  purpose  we  have  no  doubt  the  evidence 

(a)  Buckmasterv.  Cool,  12111.  E.  76  and  notes. 
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was  proper.  It  certainly  was  not  admissible,  to  prove  by  parol, 
for  the  purpose  of  varying  the  written  agreement,  a  previous  or 
contemporaneous  understanding,  different  from  that  evidenced  by 
the  written  contract,  and  for  that  purpose,  that  evidence  would 
have  been  inadmissible. (a)  But  there  was  another  purpose  for 
which  this  evidence  was  proper.  If  evidence  tends  to  prove  two 
things,  one  of  which  is  proper  and  the  other  improper,  it  must  go 
to  the  jury  with  an  explanation  from  the  Court  of  its  legitimate 
bearing.  From  this  testimony  we  learn  that  it  was  the  expecta- 
tion of  the  defendant  that  the  saw-mill  would  be  in  operation  by 
the  first  of  June,  1846  ;  and  hence  we  may  infer  at  least,  that  he 
thougiht  that  a  reasonable  time  within  which  to  finish  it.  This, 
taken  only  as  the  expression  of  an  opinion,  was  not  conclusive 
upon  him  like  an  express  stipulation,  but  he  was  still  at  liberty  to 
show  that  he  was  mistaken  in  that  opinion — that  untoward  cir- 
cumstances had  prevented  him  from  completing  it  within  that 
time,  as  that  it  could  not,  with  reasonable  diligence,  have  been 
done  so  soon.  This  evidence  may  not  have  been  sufficient,  of 
itself,  to  have  required  the  jury  to  find  that  till  the  first  of  June 
was  a  reasonable  time  ;  but  at  least  it  was  proper  to  be  consider- 
ed by  them,  in  connection  with  the  other  evidence  in  the  cause,  to 
determine  what  was  a  reasonable  time  within  which  to  complete 
the  mill  ;  and  the  Court  took  a  very  proper  precaution  to  prevent 
its  having  an  improper  influence  upon  them,  not  only  at  the  time 
the  evidence  was  given,  but  subsequently  in  his  instructions. 

As  we   find   no  error  in  the  record,   the  judgment  must  be 
affirmed  with  costs. 

Judgment   affirined. 

(a)  Lane  v.  Sharp,  3  Scam.  E.  573  and  notes. 
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James  Love,  appellant,  i».  Arthur  Fairfield,  &c.,  appellee. 
Ap'peal  from  Madison. 

A  suit  in  attachment  was  brought  in  the  name  of  Fairfield,  for  the  use  of  Field  and 
Hall.  The  bond  was  executed  by  Field  andsureties,  recitingthe  form  of  the  action, 
and  containing  the  following  condition :  '  'Now  if  the  said  Alexander  P.  Field  and 
David  N.  Hall  shall  prosecute  said  suit  with  effect,  or  in  case  of  failure  therein, 
shall  well  and  tridy  pay  and  satisfy  the  said  James  Love  all  such  costs  in  said  suit 
and  damages  as  shall  he  awarded  against  the  said  Field  and  Hall,  their  heirs, 
executors  and  administrators,  in  any  suit  or  suits,  which  may  hereafter  he  brought 
for  wrongfully  suing  out  the  attachment,  then, ' '  &c. '.  Held,  that  the  bond  was  in 
conformity  to  the  statute. 

A  suit  was  brought  upon  a  judgment  in  the  name  of  A.  for  the  use  of  B.  and  C.  to 
whom  it  had  been  assigned.  At  the  trial,  the  defendant  moved  for  a  continuance 
because  no  copy  of  the  assignment  was  filed  with  the  declaration.  The  motion 
was  overruled :  Held,  that  it  was  not  necessary  to]flle  such  copy,  the  suit  being  upon 
the  record  of  the  judgment  and  not  upon  the  assignment. 

Attachment,  in  the  Madison  Circuit  Court,  brought  by 
Fairfield,  for  the  use  of  Alaxander  P.  Field  and  David  N.  Hall, 
against  Love. 

The  attachment  bond  was  executed  by  Field  and  sureties, 
the  condition  of  which  is  recited  in  the  Opinion  of  the  Court. 
A  motion  to  quash  the  attachment  for  an  alleged  insuffi- 
ciency in  the  bond  was  made  at  the  August  term,  1848,  the 
Hon.  Gustavus  P.  Koerner  presiding,  which  was  overruled. 
A  motion  for  a  continuance  was  also  made,  because  no  copy 
of  an  assignment  of  the  judgment  sued  on  was  filed  with  the 
declaration,  which  motion  was  also  overruled.  The  cause 
was  then  tried  by  the  Court,  and  judgment  rendered  for  the 
plaintiff  below. 

J.  GiLLESPiB,  for  the  appellant. 

L.  Davis  and  N.  G.  Edwards,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  There  are  but  two  questions  to  be  examined 
in  this  case.  The  first  is,  whether  the  motion  of  the  defend- 
ant    below     should     have     been     sustained     to     quash     the 
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writ  of  attacliment  for  the  insufficiency  of  the  attachment  bond, 
and  the  other  is,  whether  the  motion  for  a  continuance  should 
have  been  allowed.  The  objection  is,  that  the  condition  of  the 
bond  is  not  in  conformity  to  the  statute.  The  condition  recites 
that  Field  and  Hall  had  sued  out  an  attachment  at  the  suit  of 
Fairfield  to  their  use,  and  against  the  estate  of  Love,  &c.  "Now 
if  the  said  Alexander  P.  Field,  and  David  N.  Hall  shall  prosecute 
said  suit  with  effect,  or  in  case  of  failure  therein,  shall  well  and 
truly  pay  and  satisfy. the  said  James  Love  all  such  costs  in  said 
suit  and  damages  as  shall  be  awarded  against  the  said  Field 
and  Hall,  their  heirs,  executors  and  administrators  in  any 
suit  or  suits  which  may  hereafter  be  brought  for  wrongfully 
suing  out  the  attachment,  then,"  &c.  This  bond  is  in 
all  respects  a  literal  transcript  from  the  statute,  merely 
filling  up  the  blanks.  Rev.  Stat.  64,  §  5.  But  it  is  insisted 
for  the  plaintifl"  in  error,  that  inasmuch  as  the  preceding 
section  provides  that  the  bond  shall  be  "conditioned  for  satisfy- 
ing all  costs  which  may  be  awarded  to  such  defendant,  or  to  any 
others  interested  in  said  proceedings ^^^  that  something  more  is 
required. 

Had  not  the  Legislature  prescribed  this  form  for  the  bond,  we 
might  have  held  this  insufficient  to  secure  the  rights  of  those 
"others  interested  in  said  proceedings,"  if  any  such  there  could 
be,  as  appears  to  be  contemplated  in  the  fourth  section.  This  being 
a  statutory  bond,  should  the  question  ever  arise,  it  would  be  con- 
strued to  have  the  effect  ascribed  to  it  by  the  Act,  as  the  law  enters 
into  and  forms  a  part  of  it  in  legal  contemplation.  It  must  be 
an  extraordinary  case  indeed,  when  the  court  shall  hold  that  that 
bond  is  insufficient  to  authorize  the  issuing  of  an  attachment, 
which  the  attachment  law  itself  says  shall  be  sufficient. 

The  defendant  moved  to  continue  the  cause,  because  no 
copy  of  the  assignment  of  the  judgment  from  Fairfield  to 
Field  and  Hall,  had  been  filed  with  the  declaration.  This 
motion  was  properly  overruled.  It  was  not  necessary  that 
this  should  have  been  filed.  The  suit  was  not  brought  upon 
the  assignment,  but   upon   the  record  of   a  judgment.     So  far 
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from  its  being  the  foundation  o£  the  suit  it  was  not  necessary  to 
prove  it  at  the  trial ;  nor  could  the  suit  have  been  defeated  by 
proving  that  no  such  agreement  had  ever  been  made.  Fairfield 
was  the  plaintiff  on  the  record,  and  the  statement  in  the  declara- 
tion, that  the  suit  was  prosecuted  for  the  use  of  Field  and  Hall 
was  not  traversable. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


John  G.  Lane,  plaintiff  in  error,  v.  The  People  of  the  State 
OF  Illinois,  defendants  in  error. 

Error  to  Morgan. 

On  the  trial  of  one  indicted  for  larceny,  the  counsel  for  the  prisoner  asked  the  Court 
to  give  the  following  instruction  to  the  jury:  "If  the  jury  believe  from  the  evi- 
dence, that  the  prisoner  found  the  trunk  in  the  road,  they  are  bound  to  find  him 
not  guilty,  although  they  may  believe  that  he  afterwards  broke  it  open  and  dis- 
posed of  its  contents  to  his  own  use."  The  Court  refused  to  give  it  as  asked: 
Held,  that  the  instruction  stated  the  law  correctly,  and  should  have  been  given. 

If  a  person  find  a  trunk,  or  other  article  of  personal  property  in  the  highway,  and 
convert  the  same  to  his  own  use,  not  knowing  the  owner,  he  is  not  guilty  of  lar- 
ceny. Aliter,  if  he  knows  the  OAvner  when  he  acquires  the  possession,  or  have  the 
means  of  identifying  him  instanter,  by  marks  which  he  imderstands. 

Where  a  judgment  in  a  criminal  case  is  reversed  at  the  instance  of  the  accused,  he  will 
not,  in  legal  contemplation,  have  been  in  jeopardy,  but  he  may  again  be  indicted 
and  tried  for  the  same  offence. 

Indictment  for  larceny  against  the  plaintiff  in  error,  heard 
in  the  Morgan  Circuit  Court,  at  the  October  special  term, 
1848,  the  Hon.  David  M.  Woodson  presiding,  when  the  jury 
rendered  a  verdict  of  guilty. 

So  much  of  the  evidence  and  instructions  as  is  material  to 
the  determination  of  the  case  is  briefly  stated  in  the  Opinion  of 
the  Court. 

ILL.   R.   VOL.   X.  21 
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M.  McCoNNEL,  and  J  W.  Evans,  for  the  plaintiff  in  error,  cited 
2  Russell  on  Crimes,  100  ;  Tyler  v.  The  People,  Bre.  227  ;  The 
People  V.  Cogdell,  1  Hill's  (N.  Y. )  R.  95  ;  Same  v.  Anderson, 
14  Johns.  294,  and  cases  there  cited ;  Archbold's  Crim.  PI.  173. 

D.  B.  Campbell,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  prisoner  was  indicted  for  stealing  various 
articles  of  personal  property  belonging  to  William  Graves.  The 
evidence  showed  that  Graves  was  traveling  along  the  public 
highway  in  Morgan  county,  with  a  trunk  containing  the  articles 
alleged  to  be  stolen.  He  missed  the  trunk  on  arriving  at  Jack- 
sonville, and,  on  a  search,  found  it  near  the  road,  broken  open,  and 
the  contents  abstracted.  A  part  of  the  goods  were  soon  after  sold 
in  the  country  by  a  person,  who  on  being  pursued,  abandoned  the 
rest  and  escaped.  The  evidence  tended  strongly  to  show  that  the 
prisoner  was  along  the  road  on  the  day  Graves  passed,  and  that 
he  was  the  same  person  who  afterwards  sold  the  goods. 

The  counsel  for  the  prisoner  asked  the  Court  to  give  this 
instruction;  "If  the  jury  believe  from  the  evidence,  that  the 
prisoner  found  the  trunk  in  the  road,  they  are  bound  to  find 
him  not  guilty,  although  they  may  believe  that  he  afterwards 
broke  it  open  and  disposed  of  its  contents  to  his  own 
use."  The  Court  refused  the  instruction,  and  gave  in  lieu 
thereof ,  the  following :  "If  the  jury  believe  from  the  evidence, 
that  the  prisoner  found  the  trunk  in  the  road,  they  must  find  him 
not  guilty,  unless  they  believe  that  at  the  time  he  took 
it  from  the  road,  he  took  it  with  the  intention  of  stealing  its 
contents." 

The  law  is  thus  stated  in  2  Russell  on  Crimes,  100 : 
"There  is  one  case  in  which  it  has  -  been  holden,  that  the 
taking  will  not  amount  to  a  larceny,  though  it  be  accompa- 
nied with  the  animus  furandi ";  namely  where  the  taking  is 
by  a  finding  of  the  property.  Thus,  it  is  laid  down  in  the 
books,    that   if   one   lose  his    goods,    and   another  find   them, 
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though  he  convert  them  ammo  furandi  to  his  own  use,  yet 
it  is  no  larceny,  for  the  first  taking  was  lawful.  And  again,  if 
A.  find  the  purse  of  B.  in  the  highway,  and  take  it  and  carry  it 
away,  with  all  the  circumstances  that  usually  prove  the  animus 
Jurandi^  as  denying  it,  or  secreting  it,  yet  it  is  not  felony." 
The  same  doctrine  is  laid  down  in  1  Hawkins'  PI.  ch.  19,  §  2  ;  3 
Bac.  Abr.  132  ;  and  in  Archbold's  Criminal  Law,  173.  In  the 
case  of  The  People  v.  Anderson,  14  Johns.  294,  a  trunk  was  lost 
from  a  stage  coach  in  the  highway,  and  taken  and  carried  away 
by  the  prisoner.  The  jury  found  that  he  first  took  the  trunk  with 
the  intent  to  steal  it ;  but  the  Court  decided  that  it  was  not  a 
case  of  larceny,  and  refused  to  sustain  the  conviction.  In  the 
case  of  The  People  v.  Cogdell,  1  Hill,  94,  Warren  lost  his  pocket- 
book,  containing  a  large  amount  of  bank  notes,  in  the  highway, 
which  the  prisoner  found  and  immediately  concealed  with  the  in- 
tent to  convert  the  whole  to  his  own  use.  The  Court  held  that  it 
was  a  case  of  trover  and  conversion,  and  not  of  larceny.  The 
Court  also  asserted  the  principle,  that  to  render  the  finder  of  lost 
property  guilty  of  larceny,  he  must  know  who  the  owner  is  when 
he  acquires  the  possession,  or  have  the  means  of  identifying  him 
instanter,  by  marks  then  about  the  property  which  the  finder 
understands.  In  Regina  v.  Mole,  47  Eng.  C.  L.  416,  where  the 
prisoner  picked  up  the  pilrse  of  the  prosecutor  in  the  public  road 
and  converted  the  purse  and  contents  to  his  own  use,  the  Court 
held  that  he  was  not  liable  criminally,  but  admitted  if  there  had 
been  marks  on  the  purse  by  which  the  owner  could  have  been 
known,  it  would  have  been  otherwise.  In  the  case  of  Tyler  v. 
The  People,  Bre.  227,  where  the  prisoner  was  convicted  of  steal- 
ing a  pair  of  saddle-bags,  found  in  the  highway  without  any 
marks  by  which  the  owner  could  be  ascertained,  this  Court  rever- 
sed the  conviction  on  the  ground  that  the  original  taking  could 
not  have  been  felonious. 

These  authorities  proceed  on  the  principle,  that  there  cannot  be 
a  felonious  intent  in  taking  a  chattel  from  the  highway  which  has 
no  marks  about  it  to  designate  the  owner,  the  finder  in  such  case 
having  the  right  to  take  and  retain  the  possession  against  every  one 
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but  the  owner ;  and  the  original  taking  being  lawful,  the  subse- 
quent appropriation  of  it  by  the  finder  to  his  own  use,  only  ren- 
ders him  guilty  of  a  trover  and  conversion.  Whether  there  i& 
any  good  reason  for  this  distinction,  we  are  not  called  on  to  de- 
cide. It  is  enough  for  us  that  the  law  is  so  settled.  It  is  not 
our  province  to  make  the  law,  but  to  declare  and  enforce  it.  If 
the  rule  is  wrong,  the  Legislature  must  interpose  and  change  it 

The  instruction  demanded  by  the  counsel  of  the  prisoner  stated 
the  law  correctly,  and  should  have  been  given.  If  the  prisoner 
came  into  the  possession  of  the  trunk  by  finding  simply,  he  was 
not  technically  guilty  of  the  crime  for  which  he  was  indicted.  If, 
on  the  other  hand,  he  took  it  from  the  carriage,  or  from  the  high- 
way knowing  the  owner,  he  was  in  either  case  guilty  of  larceny. 
The  jury  should  have  been  permitted  to  determine  under  which 
state  of  circumstances  he  acquired  the  possession,  and  to  acquit 
or  convict  him  as  their  conclusions  from  the  facts  warranted; 

As  the  judgment  will  be  reversed  at  the  instance  of  the  prisoner, 
he  will  not  in  legal  contemplation,  have  been  in  jeopardy,  and 
may  again  be  indicted  and  put  on  his  trial  for  the  same  offence. 
The  People  v-  Girard,  3  Scam.  362. 

The  judgment  of  the  Circuit  Court  is  reversed,'and  the  prison- 
er discharged. 

•     Judgment  r&versed. 
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Jo:^ATHAN  H.    Smith,    appellant,    v.     John    J.    Brown,    ap- 
pellee. 


Appeal  Jrom  Brown. 

Tiie  general  ixile  in  Equity  is,  that  time  is  not  necessarily  deemed  of  the  essence  of 
the  contract,  unless  the  parties  have  exi)ressly  so  regarded  it,  or  it  necessarily 
results  from  the  nature  and  circumstances  of  the  contract. 

The  parties  to  a  contract  may  make  time  of  the  essence  of  their  agreement,  and  when 
this  clearly  appears  to  have  been  their  intention,  and  no  peculiar  circumstance 
has  intervened  to  prevent  or  excuse  a  strict  performance,  it  must  be  so  considered 
and  treated  in  Equity.  The  right  to  make  such  agreements  cannot  be  denied,  and 
it  is  the  duty  of  the  Courts  to  enforce  them  as  made,  and  not  to  make  new  contracts 
for  the  parties.  The  real  intention  of  the  parties  must  govern,  and  that  is  to  be 
ascertained  from  the  contract  and  surrounding  circumstances. 

Bill  in  Chancery,  &c.,  in  the  Brown  Circuit  Court,  brought 
by  the  appellee  against  the  appellant  and  others.  The  material 
portions  of  the  bill  and  proceedings  are  set  out  in  the  Opinion  of 
the  Court. 

At  the  April  term,  1846,  the  Hon.  Norman  H.  Purple  presiding, 
a  demurrer  to  the  bill  was  interposed  and  overruled  by  the  Court; 
The  defendants  neglecting  to  put  in  an  answer,  a  default  was 
entered,  and  the  bill  taken  as  confessed,  &c. 

R.  S.  Blackwell,  for  the  appellant. 

I.  The  mortgage  from  Smith  to  Pauley,  by  its  terms,  was 
not  to  take  effect  unless  Pauley  paid  off  and  extinguished 
the  mortgage  from  Parker  to  the  Bank  on  or  before  the  15th 
of  October,  1843.  The  provision  constitutes  a  condition 
precedent,  the  performance  of  which  was  essentially  neces- 
sary in  order  to  vest  the  estate  described  in  the  mortgage  to 
Pauley.  The  bill  does  not  aver  a  performance  of  that  con- 
dition, and  therefore  shows  no  title  in  the  complainant  to  the 
relief  sought.  2  Cruise's  Dig.  title  13,  Condition,  chap.  1, 
§6  ;  Bac.  Abr.  title.  Condition,  J  ;  2  Story's  Eq.  Jur.  §  1306. 
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A  strict  performance  by  Pauley  in  point  of  time  was  neces- 
sary to  save  a  breach  of  the  condition,  time  in  such  a  case  being 
of  the  essence  of  the  contract.  The  great  rule  in  the  interpreta- 
tion of  contracts  is,  to  put  such  construction  upon  them  as  -will 
effectuate  the  intention  of  the  parties,  if  such  intention  be  con- 
sistent with  the  principles  of  law.  If  the  time  for  performance 
is  made  a  substantial  part  of  the  contract,  and  not  a  mere 
formal  circumstance,  and  enters  into  the  essence  of  the  contract, 
it  cannot  be  dispensed  with  by  a  Court  of  Law  or  Equity,  any 
more  than  any  other  stipulation  the  parties  may  have  made,  but 
must  be  strictly  observed.  In  this  case,  it  is  evident  from  the 
language  used  by  the  parties,  that  time  was  contemplated  by  both 
as  a  material  and  substantial  part  of  the  contract.  Tyler  v. 
Young,  2  Scam.  445  ;  Wells  v.  Smith,  2,  Edwards'  Ch.  R.  78. 

n.  Equity  cannot  relieve  from  the  consequences  of  a 
condition  precedent  unperformed.  But  upon  the  breach  of  a  con- 
dition subsequent  which  would  work  a  forfeiture  or  divest  an 
estate,  a  Court  of  Equity,  acting  upon  the  principle  of  com- 
pensation, will  interefere  and  prevent  the  forfeiture  or  di- 
vestment, if  compensation  in  damages  would  be  equitable.  ThiS' 
seems  to  be  the  true  distinction  regulating  the  jurisdiction 
of  Courts  of  Equity  relative  to  conditions.  Wells  v.  Smith, 
2  Edwards'  Ch.  R.  78,  cited  in  1  Barbour  and  Harr.  Dig.  304  ; 
2  Story's  Eq.  Jur.  §  1324. 

III.  The  bill  attempts  to  avoid  the  above  position  by  alleged 
fraud  and  mistake  in  the  execution  of  the  mortgage.  To  which 
we  answer, 

1.  The  charge  of  fraud  is  too  general.  The  circumstances 
constituting  the  fraud  must  be  specifically  set  forth  in  the  bill. 
2  Scam.  420. 

2.  The  bill  does  not  state  with  sufficient  precision  and 
certainty  in  what  manner  the  mistake  arose.  This  want  of 
certainty  is  so  great  as  to  make  it  impossible  to  grant  the  relief 
prayed  for. 

3.  The  decree  does  not  proceed  on  the  ground  of  mis- 
take, inasmuch  as  it  does   not    attempt   to   reform  the  instru- 
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ment  by  rectifying  the  mistake,  making  the  mortgage  conforma- 
ble to  the  true  intention  of  the  parties  and  granting  relief  upon 
the  instrument  as  reformed. 

J.  S.  Bailey,  for  the  appellee. 

Time,  in  this  case,  is  not  material,  nor  -was  it  made  so  by 
the  agreement  of  the  parties,  the  intention  being  the  re- 
moval of  the  Bank  mortgage.  Sugden  on  Vendors,  516,  appen- 
dix No.  6. 

As  to  penal  obligations,  see  Pothier  on  Obligations,  68. 

A.  Williams,  for  the  appellant,  in  conclusion. 

The  condition  of  the  mortgage  expresses  that  Pauley  should 
pay  the  incumbrance  held  by  the  Bank  upon  the  property  by 
a  specified  time.  The  averments  of  the  bill  are  defective  in  not 
stating  when  the  money  paid  by  Pauley  was  paid.  Pauley  was 
to  make  a  perfect  title  to  the  property,  but  the  bill  contains  no 
averment  that  he  has  done  so. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  This  was  a  suit  in  chancery  brought  by  Brown 
against  Smith  and  Pauley. 

The  bill  discloses  this  state  of  facts.  On  the  23d  of  May, 
18-13,  Pauley  sold  certain  lands  to  Smith  for  the  consideration 
of  $2,640,  of  which  amount  $2,000  was  paid,  $320  was  to  be 
paid  on  the  25th  of  July,  1844,  and  a  like  sum  in  one  year 
thereafter.  On  the  same  day,  the  lands  were  conveyed  by 
Pauley  to  Smith,  the  deeds  containing  covenants  of  warranty 
and  against  incumbrances.  There  was,  at  the  time,  a  sub- 
sisting mortgage  on  the  lands,  made  by  one  Parker  of  the 
State  Bank  of  Illinois.  On  the  25th  of  July,  1843,  Pauley 
mortgaged  certain  town  lots  to  Smith  to  secure  the  payment  of 
the  mortgage  to  the  Bank  by  the  14th  of  October,  1843  ;  and 
Smith  executed    a   conveyance   to    Pauley   subject   to  a  condi- 

Teumbull,  J. ,  having  heen  of  counsel  in  this  case,  took  no  part  in  the  decision. 
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tion  in  these  words  "Provided,  always,  that  these  presents  are 
upon  this  express  condition,  that  if  the  said  Pauley,  his  heirs, 
executors,  administrators  or  assigns,  shall  on  or  before  the  15th 
day  of  October,  A.  D.  1843,  pay  or  cause  to  be  paid  to  the  said 
State  Bank  of  Illinois,  a  certain  mortgage  given  by  Sidney 
Parker,  A.  D.  1836,  to  the  State  Bank  of  Illinois,  for  the  sum  of 
$1200,  the  said  mortgage  being  upon  the  said  premises  afore- 
said, which  mortgage  is  recorded  in  Schuyler  county,  which 
mortgage,  held  by  said  State  Bank,  is  to  be  paid  by  said  Pauley, 
or  his  heirs,  assigns,  executors  to  the  said  Bank,  lawful  attorney 
or  attorneys,  their  heirs,  executors,  administrators  or  assigns,  the 
sum  of  $1200,  together  with  the  interest  that  may  accrue  thereon 
at  the  rate  of  ten  per  cent,  per  annum  from  the  date  of  said 
mortgage  ;  a  full  satisfaction  of  the  Bank  mortgage  is  to  be 
obtained  by  the  said  Pauley,  which  is  now  a  lien  upon  the  prem- 
ises aforesaid,  which  the  said  Smith  bought  of  said  Pauley  ;  also 
a  good,  legal  and  equitable  title  is  to  be  completed  to  the  said 
Smith  ;  that  is  to  say,  if  the  said  Pauley  does  remove  and  make 
out  and  complete  a  good,  legal  and  equitable  title  to  the  said 
Smith,  that  then  and  from  thenceforth  this  mortgage  shall 
remain  in  full  force  in  law  and  equity  against  the  said 
Smith  for  the  said  $600  ;  but  if  the  said  mortgage  is  not  re- 
moved, and  a  good,  legal  and  equitable  title  completed  to 
said  Smith,  as  aforesaid,  then  this  mortgage  shall  be  null 
and  void  to  all  intents  and  purposes,  the  law  to  the  contrary 
notwithstanding  ;  the  said  $600  is  to  be  paid  as  follows,  to 
wit  :  -$300  is  to  be  paid  in  one  year  from  this  date,  and 
$300  two  years  from  this  date,  without  interest  for  the  first 
year,  after  the  first  year  interest  at  ten  per  cent.  ;  provided, 
the  said  Pauley  does  perform  the  covenant  aforesaid,  that 
is,  to  satisfy,  in  full,  the  Bank  mortgage  of  $1200  aforesaid, 
on  the  15th  day  of  October,  A.  D.  1843,  and  complete  the 
title  to  said  Smith  as  aforesaid,  then  this  mortgage,  if  the 
said  Pauley  does  perform  said  covenant,  shall  remain  in  full  force 
in  law  and  equity  ;  but  if  the  said  Pauley  does  not  perform  the 
covenant   aforesaid,  in  removing   the  said   Bank   mortgage  of 
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^1200  and  interest  aforesaid,  whicli  is  a  lien  or  incumbrance 
upon  the  farm  said  Smith  bought  of  said  Pauley,  then  this  mort- 
gage of  $600  is  to  be  from  thenceforth,  these  presents  and  every 
thing  herein  contained  shall  cease  and  be  null  and  void,  anything 
herein  contained  to  the  contrary  notwithstanding."  This  mort- 
gage was  assigned  to  Brown  by  Pauley  on  the  2Tth  of  July,  1843. 

The  bill  then  alleges  in  general  terms  that  the  only  object  of 
this  mortgage  was  to  secure  Pauley  in  the  payment  of  the  balance 
of  the  purchase  money,  and  that  the  other  conditions  and  coven- 
ants in  the  mortgage  were  fraudulently  inserted  by  Smith ;  that 
Pauley  paid  off  the  Bank  mortgage  except  the  sum  of  $222.38, 
which  the  complainant  tendered  to  the  Bank  on  the  20th  of  July, 
1845,  and  was  then  informed  that  it  had  been  paid  by  some  other 
person.  The  bill  charges  that  Smith  paid  this  balance  to  the 
Bank  with  notice  that  complainant  intended  to  pay  it ;  and  that 
Smith  has  acquired  a  complete  legal  and  equitable  title  to  the  land 
purchased  of  Pauley.  The  prayer  of  the  bill  is  for  a  foreclosure 
of  the  mortgage  from  Smith  to  Pauley,  and  for  general  relief. 

Smith  filed  a  demurrer  to  the  bill,  which  the  Court  overruled. 
The  bill  was  then  taken  for  confessed  for  the  want  of  an  answer, 
and  a  decree  of  foreclosure  entered.  To  reverse  this  decree, 
Smith  prosecutes  an  appeal. 

The  allegations  of  the  bill  will  not  authorize  a  decree  amend- 
ing and  reforming  the  mortgage.  No  mistake  is  alleged  in  the 
writing  of  the  instrument,  nor  are  any  facts  or  circumstances 
stated  which  show  that  the  real  understanding  of  the  parties  at  the 
time  is  not  correctly  expressed.  The  charge  is,  that  Smith  fraud- 
ulently inserted  provisions  in  the  mortgage  variant  from  the  agree- 
ment of  the  parties.  If  such  was  the  case,  why  was  the  mortgage 
accepted  and  assigned  by  Pauley  ?  In  what  did  the  fraud  con- 
sist, and  how  was  it  perpetrated  ?  The  mortgage  must  be  con- 
sidered as  containing  the  real  contract  of  the  parties. 

The  question  then  arises,  is  the  instrument  an  operative 
security  for  the  payment  of  the  balance  of  the  purchase 
money  due  from  Smith  to  Pauley.     Brown  can  assert  no  greater 
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right  under  it  than  Pauley.     He  is  bound  by  all  the  stipulations 
appearing  on  its  face. 

The  general  rule  in  Equity  is,  that  time  is  not  necessarily 
deemed  of  the  essence  of  the  contract,  unless  the  parties  have 
expressly  so  regarded  it,  or  it  necessarily  results  from  the  na- 
ture and  circumstances  of  the  contract.  The  parties  may  make 
time  of  the  essence  of  their  agreement,  and  when  this  clearly 
appears  to  have  been  their  intention,  and  no  peculiar  circum- 
stance has  intervened  to  prevent  or  excuse  a  strict  performance, 
it  must  be  so  considered  and  treated  in  Equity.  The  right  to 
make  such  agreements  cannot  be  denied,  and  it  is  the  duty  of 
the  Courts  to  enforce  them  as  made,  and  not  to  make  con- 
tracts for  the  parties.  The  real  intention  of  the  parties  must 
govern,  and  that  is  to  be  ascertained  from  the  contract  and  sur- 
rounding circumstances. («)  1  Sug.  on  Vend.  444  ;  2  Story's  Eq. 
Jur.  §  776  ;  Benedict  v.  Lynch,  1  Johns.  Ch.  R.  370  ;  Coslake 
V,  Till,  1  Russell,  376  ;  Williams  v.  Edwards,  2  Simons,  78  ;  An- 
drews V.  Sullivan,  2  Gilm.  327.  There  is  no  difficulty  in  ascer- 
taining the  intentions  of  the  parties  to  this  instrument.  Its  pro- 
visions are  clear  and  explicit.  It  is  manifest  that  the  parties 
intended  that  in  the  payment  of  the  Bank  debt,  time  should  be 
of  the  essence  of  the  contract ;  and  that  in  the  event  of  the  non- 
performance of  this  condition  by  a  specified  day,  the  mortgage 
should  cease  to  be  operative  for  any  purpose,  or  in  other  words, 
the  estate  created  by  the  mortgage  should  be  defeated.  This 
is  the  express  stipulation  of  the  parties.  The  conveyance  is  to 
operate  as  a  valid  security  if  the  Bank  mortgage  is  discharg- 
ed by  a  prescribed  time ;  and  if  not  so  discharged,  the  con- 
veyance is  declared  "null  and  void  to  all  intents  and  purposes, 
the  law  to  the  contrary  notwithstanding."  The  fact,  whether 
the  land  was  to  continue  to  be  held  in  pledge  for  the  pay- 
ment of  the  purchase  money  was  made  expressly  to  depend 
on  the  prior  payment  of  the  Bank  debt.  If  paid  within  the 
stipulated   time,    the    mortgage   was    to  become  absolute  as  a 

(a)  Morgan  v.  Herrick,  21  lU.  R,  494;  Steel  v.  Briggs,  22 IH.  R.  654. 
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security.  Pauley  did  not  perform  the  condition,  and  thus  ren- 
der the  mortgage  valid  and  effectual.  No  excuse  is  pretended 
for  omitting  the  performance.  The  mortga-ge,  therefore, 
cannot  be  enforced  as  a  subsisting  security,  and  Pauley  must 
resort  to  his  action  at  Law  to  recover  the  purchase  money  un- 
paid. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs,  and  the 
bill  dismissed. 

Decree  reversed. 


Reddick  McKee,  plaintiff  in    error,    v.    Jacob  Retter  et  al., 

defendants  in  error. 

Error  to  Fulton. 

A.  sold  to  B.  a  quantity  of  wheat,  and  received  a  smaU  sum  in  part  payment.  The 
vendor  executed  an  instrument  in  writing  stating  the  bargain,  and  agreed  to 
deuver  the  wheat  at  a  place  mentioned  therein  by  a  specified  time,  put  up  in  sacks, 
and  in  good  shipping  order,  the  sacks  to  be  furnished  by  the  purchaser  of  the 
wheat  as  soon  as  they  could  be  obtained  from  St.  Louis,  and  the  balance 
of  the  piuxhase  money  was  to  be  paid  on  ijresentation  of  the  warehouse  re- 
ceipts. The  sacks  were  not  furnished,  nor  was  the  wheat  delivered.  The  declar- 
ation averred  a  readiness  to  delil^er  the  sacks,  and  the  neglect  of  the  vendor  to 
deliver  the  wheat:  Held,  that  the  delivery  of  the  wheat  was  a  condition  prece- 
dent, (a)- 

Assumpsit,  in  the  Fulton  Circuit  Court,  brought  by  the  plain- 
tiff in  error  against  the  defendants  in  error  upon  the  following 
instrument : 

"Fulton  County,  Farmers  Precinct,  Feb.  16,1847. 
Received  of  R.  McKee,  by  the  hand. of  L.  Seeley,  15$  in  part 
payment  for  1500  bushels  of  good  clear  merchantable  wheat  at 
55  cents  per  bushel,  which  I  have  this  day  sold  to  him  and  agree 
to  deliver  into  the  warehouse  of  Daniel  March  at  Sparks  Landing 
on  the  Illinois  River,  put  up  in  sacks  and  in  good  shipping  order, 
&c.,  the  sacks  to  be  furnished  by  said  McKee  as  soon  as  they  can 

(ffi)  Low  V.  Forbes,  14  HI.  R.  423  and  notes. 
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be  obtained  from  St.  Louis.  All  of  the  wheat  is  to  be  delivered 
by  the  1st  day  of  April  next,  and  the  balance  of  the  money  to  be 
paid  in  good  current  Missouri  money  on  presenting  the  warehouse 
receipts  to  R.  McKee  or  his  order  at  Beardstown,  Ills. 

William  Retter, 
Jacob  Retter." 

The  cause  was  tried  before  the  Hon.  Norman  H.  Purple,  at  the 
August  term,  1848,  upon  a  demurrer  to  the  declaration,  when  the 
same  was  sustained,  and  a  judgment  rendered  in  favor  of  the  de- 
fendants for  costs. 

R.  S.  Blackwell,  for  the  plaintiff  in  error. 

i.  The  delivery  of  the  sacks  was  not  a  condition  precedent. 
Where  a  covenant  or  promise  goes  only  to  a  part  of  the  consider- 
ation of  the  contract,  and  a  breach  may  be  paid  for  in  damages, 
it  is  an  independent  covenant  or  promise,  and  an  action  lies  with- 
out averring  a  performance.  Porridge  v.  Cole,  1  Saund.  320,  b 
note ;  1  Chitty's  PI.  355  ;  Duke  of  St.  Albans  v.  Shore,  1  H. 
Black.  278-9  ;  Campbell  v.  Jones,  6  T.  R.  570  ;  Ritchie  v.  At- 
kinson, 10  East,  306  ;  Havelock  v.  Geddes,  ib.  562-4  ;  David- 
son V.  Gwynne,  12  do.  388-9  ;  Stevens  v.  Curling,  32  Eng.  Com. 
Law  R.  153  ;  Fishmonger's  Co.  v.  Robertson,  44  do.  112  ;  Bru- 
nett  V.  Pixley,  1  Johns.  250 ;  Fothergill  v.  Walton,  8  Taunt.  576. 

2.  Where  the  performance  of  a  consideration  precedent  is 
prevented  or  dispensed  with  by  the  conduct  of  the  defendant, 
plaintiff  need  not  aver  performance  in  his  declaration. 

H.  M.  We  AD,  for  the  defendants  in  error. 

1.  He  who  wishes  to  avail  himself  of  a  contract  containing 
conditions  precedent,  on  his  part  to  be  performed,  must  plead 
and  prove  performance  of  those  conditions  precedent.  3  East, 
437  ;  Smith  v,  Wilson,  1  Saund.  320,  b  ;  3  Comyn's  Dig.  92, 
note  ;  1  Powell  on  Con.  417, 421 ;  8  New  Hamp.  213  ;  Clement 
V.  Clement,  3  Mass.  106  ;  Little  v.  Frost,  5  do.  321. 
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2.  Is  this  a  condition  precedent?  1  Saund.  320,  6;  Ritchie 
V.  Atkinson,  10  East,  306  ;  Faxon  v.  Mansfield,  2  Mass.  147 ; 
Buckley  v.  Brainard,  2  Root,  J  ;  9  Mass.  78  ;  2  Johns.  145  ; 
Cunningham  v.  Morrill,  10  Johns.  203  ;  1  Blackf.  314  ;  2  do. 
151 ;  Clement  v.  Clement,  8  New  Hamp.  210  ;  Downer  v.  Friz- 
zle, 10  Verm.  541  ;  Mill  Dam  Foundery  v.  Hovey,  21  Pick. 
417. 

3.  No  sufficient  performance  or  excuse  for  non-performance 
is  alleged  in  the  declaration. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  sufficiency  of  the  first  count  in  this  declara- 
tion  depends  upon  the  construction  to  be  given  to  the  agreement 
declared  on.  By  that  agreement,  the  defendants  sold  to  the 
plaintiff  1500  bushels  of  good  merchantable  wheat,  at  a  certain 
price,  and  to  be  delivered  at  a  certain  place  by  the  first  day  of  April, 
1847,  put  up  in  sacks,  and  in  good  shipping  order,  the  sacks  to  be 
furnished  by  the  plaintiff  as  soon  as  they  could  be  obtained  from 
St.  Louis.  Was  the  furnishing  of  the  sacks  a  condition  precedent 
to  the  delivery  of  the  wheat.  It  was  precedent  to  the  sacking  of 
the  wheat,  of  course.  But  because  of  the  want  of  the  sacks 
to  be  furnished  by  the  plaintiff  the  defendants  could  not  put 
the  wheat  in  the  condition  contemplated  by  the  bill  of  sale, 
should  they  be  allowed  to  say  that  they  would  not  deliver  it  at  all? 
Should  they  be  allowed  to  complain  because  they  were  not  put  to 
the  trouble  of  sacking  the  wheat  ?  If  the  use  of  the  sacks  would 
have  been  an  accommodation  to  the  defendants,  they  might  have 
been  justified  in  furnishing  them  themselves,  and  charging  the 
amount  to  the  plaintiff.  It  hardly  would  be  conformable  to  the 
principles  of  justice,  to  allow  the  defendants  to  avoid  the  contract 
altogether,  on  account  of  so  insignificant  a  failure  by  the  plaintiff, 
as  compared  with  the  principal  objects  of  the  contract.  Suppose 
they  had  received  payment  in  full,  instead  of  payment  in  part,  as 
was  the  case,  should  the  defendants  be  allowed  to  say,  that  be- 
cause they  could  not  sack  the  wheat,  they  would  not  even 
deliver  it  in  bulk,  but  would  keep  it  altogether  ?     The  princi- 
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pie  would  be  the  same,  whether  the  payment  had  been  made  in 
whole  or  only  in  part.  The  non-delivery  of  the  sacks  was  to  the 
detriment  of  the  plaintiff  rather  than  of  the  defendants,  for  it  ex- 
cused them  from  sacking  the  wheat,  and  entitled  them  to  full  com- 
pensation without  performance  in  that  particular.  The  furnish- 
ing of  the  sacks  was  precedent  to  the  sacking  of  the  wheat,  but 
not  to  the  delivery.  They  might  deliver  it  without  the  sacks, 
although  not  in  as  good  a  condition  as  if  the  plaintiff  had  furnish- 
ed the  facilities  which  he  had  agreed  to.  In  construing  this 
agreement,  like  all  others,  we  must  look  at  the  sense  and  reason 
of  the  thing,  in  order  to  determine  whether  the  furnishing  of  the 
sacks  was  a  condition  precedent  to  any  part  of  the  performance 
by  the  defendants.  So  far  as  the  acts  to  be  done  by  the  plaintiff 
were  necessary  to  enable  the  defendants  to  perform,  they  were 
precedent  and  no  further.  This  we  think  is  reasonable  and  sen- 
sible, and  is  much  more  conformable  to  the  spirit  of  the  agree- 
ment and  the  ends  of  justice,  than  it  would  be  to  say,  that  because 
by  reason  of  the  neglect  of  the  plaintiff,  the  defendants  were  pre- 
vented from  performing  some  of  the  minor  parts  of  their  agree- 
ment, they  should  be  excused  from  performing  any.  We  cannot 
concur  in  the  reasonableness  of  such  a  construction,  by  which  the 
defendants  might  have  received  the  full  pay  for  their  wheat, 
and  still  kept  it  themselves,  and  that  too,  because  they  were  not 
called  upon  to  do  as  much  as  they  had  agreed  to. 

The  second  count  is  substantially  the  same  as  the  first,  only  it 
goes  further,  and  avers  that  the  defendants  sold  the  wheat  to  an- 
other before  the  time  agreed  upon  for  the  delivery  to  the  plaintiff; 
but  it  is  unnecessary  to  discuss  the  effect  of  this  averment,  as  the 
count  shows  a  right  in  the  plaintiff  to  recover  without  it. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded. 

Judgment  reversed^ 
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William  S.  Thomas,  public  administrator  of  St.   Clair  County, 
plaintiff  in  error,  v.  Lyman  Adams,  defendant  in  error. 

Error  to  St.   Clair. 

A  public  administrator  must  give  a  bond  and  take  out  letters  of  administration  in  each 
particular  case,  before  he  can  be  invested  w^ith  any  control  over  an  estate. 

The  administrator  of  an  intestate,  pending  a  suit  in  the  Supreme  Court,  died,  and  on 
the  suggestion  of  his  death,  the  public  administrator  of  the  coimty,  by  order  of  the 
Court,  was  substituted  in  his  jilace.  At  a  succeeding  term,  amotion  was  made 
to  dismiss  the  writ  of  error  because  the  public  administrator,  not  having  taken 
out  letters  of  administration  in  the  case,  had  no  authority  to  maintain  the  suit. 
The  motion  was  sustained,  (o) 

A  writ  of  error  was  prosecuted  in  the  Supreme  Court  by  Wil- 
liam G.  Goforth,  administrator  of  Curtis  Hale,  deceased,  against 
Lyman  Adams.  Pending  the  suit  Goforth  died,  and  his  counsel 
suggested  his  death  to  the  Court,  whereupon  the  following  order 
was  entered  upon  the  records,  to  wit : 

<'  William  G.  Goforth,  ] 
administrator  of ^^^^^  ^^  g     ^^.^^ 

V.  [ 

Lyman  Adams.         J 

On  this  day  came  the  said  plaintiff  by  William  Martin,  his 
attorney,  and  suggests  the  death  of  the  said  Goforth,  and  on  his 
motion,  it  is  ordered  that  he  have  leave  to  file  the  record  herein, 
and  to  substitute  the  name  of  William  S.  Thomas,  public  admin- 
istrator of  the  said  in  the  room  and  stead  of  the  said 

William  G.  Goforth." 

At  the  present  term,  D.  J.  Baker,  counsel  for  the  defendant 
in  error,  moved  the  Court  to  quash  the  writ  of  error  in  this  case 
issued  and  to  dismiss  the  suit,  because, 

1.  The  said  William  S.  Thomas'  name  has  been  used  as  plain- 
tiff herein  without  his  knowledge  or  consent ; 

2.  The  said  William  S.  Thomas  is  not  administrator  of  the 
said  Curtis  Hale,  deceased ;  and 

3.  The  said  William  S.  Thomas  in  the  right  of  administrator 

(a)  Goforth  v.  Adams,  14  m.  R.  52. 
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of  the  said  Curtis  Hale,  deceased,  has  not  power  and  authority 
to  have  and  maintain  this  suit  in  his  name  as  such  administrato  r, 
without  the  order  of  the  Court  allowing  the  same. 

The  affidavit  of  the  defendant  was  filed  at  the  same  time  stat- 
ing that  Thomas  was  not  the  administrator  of  the  estate,  as  also 
a  certificate  of  the  Probate  Justice  of  St.  Clair  county,  stating 
that  he  had  neither  applied  for  letters  of  administration  or  filed  a 
bond,  and  that  no  one  else  had  done  so. 

W.  Martin,  for  the  plaintiff  in  error,  resisted  the  motion,  and 
relied  upon  the  order  of  the  Court  of  the  last  term. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  Adams  recovered  a  judgment  against  Goforth, 
administrator  of  Hale.  The  record  was  filed  at  the  last  term  of 
this  Court,  and  on  a  suggestion  of  the  death  of  Goforth,  leave 
was  given  to  sue  out  a  writ  of  error  in  the  name  of  the  public 
administrator  of  St.  Clair  county.  The  counsel  of  Adams  now 
moves  to  dismiss  the  writ  of  error,  and  in  support  of  the  motion, 
produces  the  certificate  of  the  Probate  Justice  showing  that  the 
public  administrator  has  never  taken  out  letters  of  administration 
on  the  estate  of  Hale. 

The  order  of  the  last  term  was  improvidently  obtained.  The 
public  administrator,  merely  because  he  is  such,  has  no  authority 
to  prosecute  a  writ  of  error  to  reverse  the  judgment.  He  must 
first  obtain  letters  of  administration  on  the  estate.  The  statute 
makes  it  his  duty  to  administer  on  certain  estates,  but  requires 
him  to  give  bond  and  take  out  letters  of  administration  in  each 
particular  case,  before  he  is  invested  with  any  control  over  the 
estate.  Rev.  Stat.  ch.  109,  §  60.  In  this  case,  he  is  a  mere 
stranger  to  the  record,  and  has  no  power  to  prosecute  the  writ  of 
error. 

The  motion  will  be  sustained. 

Motion  sustained. 

♦TEUMBULii,  J. ,  having  heen  of  counsel  in  this  case,  took  no  part  in  the  decision  of 
the  motion. 
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Nathakiel    BuckjVIaster,    appellant,  v.  Charles    D.  DE.yiE, 

appellee. 

Jlp'peal  from  Madison. 

Upon  a  motion  that  a  sheriflf.pay  over  money  collected  by  him  on  execution,  it 
■was  helA  that  he  was  liable  in  that  mode  of  proceeding  for  the  amount  of  the 
money  so  collected  and  withheld  from  the  plaintiif,  together  with  interest 
thereon  from  the  time  of  collection  at  the  rate  of  twenty  per  centimi  jjer 
annum. 

A  sheriif  does  not  fully  complete  the  execution  of  process  until  he  has  rendered 
the  money  to  the  plaintiff.  The  fact  of  his  going  out  of  office  before  its  com- 
pletion does  not  absolve  him  from  liability  to  pay  over  the  money  and  the 
interest  provided  in  siich  case,  on  motion. 

Motion,  in  tlie  Madison  Circuit  Court,  made  by  the  appellee, 
wlio  was  plaintiff  in  an  execution  against  one  Henry  K.  Lathy, 
against  the  appellant,  late  sheriff  of  the  county.  The  motion  was 
made  at  the  March  term,  1848,  the  Hon.  Gustavus  P.  Koerner 
presiding,  and  an  order  entered,  requiring  the  appellant  to  pay 
instanter  the  amount  of  the  debt  claimed  in  the  execution, 
together  with  interest  at  the  rate  of  twenty  per  cent,  from  the 
return  day  of  the  execution  as  damages  for  failing  to  pay  over 
according  to  law. 

The  defendant  made  no  defence  in  the  Circuit  Court.  He  sub- 
sequently filed  an  afiidavit,  and  moved  to  set  aside  the  default, 
which  was  overruled. 

The  following  are  copies  of  the  notice,  affidavit  and  motion  in 
the  cause  : 

{JVotice.) 

'■^ State  oj  Illinois,  ^  In  the  Circuit  Court  of  said  County, 

Madison  County.  \  ^^'         of  March  term,  A.  D.  1848. 

Charles  D.  Drake  v.  Henry  K.  Lathy. 

Judgment  rendered  in  the  Municipal  Court  of  the  City  of  Alton, 
county  and  State  aforesaid,  October  term  thereof,  A.  D.  1837, 
on  which  an  execution  issued  from  said  last  named  Court  to  N. 
Buckmaster,  then  Sheriff  of  Madison  county  on  the  2d  day  of 

ILL.  R.  VOL.  X.  22 
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November,  A.  D.  1837,  and  returned  with  the  following  indorse- 
ment :     "This  execution  is  satisfied." 

(Signed),  N.  Buckmaster,  Sheriff,  M.  C." 

Col.  Nathaniel  Buckmaster,  late  Sheriff,  &c. — 

Sir, — ^You  will  please  take  notice 
that  on  the  first  day  of  next  term  of  said  Circuit  Court,  to  be  holden 
at  Edwardsville  on  the  third  Monday  in  March  next,  or  so  soon 
thereafter  as  counsel  can  be  heard,  a  motion  will  be  made  for  an 
order  upon  you  to  pay  over  the  money  collected  by  you  upon  the 
above  named  execution,  together  with  twenty  per  cent,  damages 
thereon  from  the  time  of  collection  of  the  same,  according  to  the 
statute  in  such  case  made  and  provided. 

Very  Respectfully, 
Alton,  Feb'y  5,  1848.  Charles  D.  Drake, 

by  Lewis  B.  Parsons,  his  att'y." 

(^Jiffidavit.^ 

State   of   Illinois^  ) 
Madison  County.  ) 

Frederick  T.  Krafft,  being  duly  sworn,  deposeth  and 
says  that  he  served  the  within  notice  on  the  within  named  Nathan- 
iel Buckmaster,  by  leaving  an  exact  copy  of  the  same  with  said 
Buckmaster  on  the  7th  day  of  March,  A.  D.  1848. 

(Signed),  Fred.  T.  Krafft." 

Subscribed  and  sworn  to  before  me  this  8th  day  of  March,  A. 
D.  1848. 

Wm.  T.  Brown,  Clerk." 

{Motion.) 
"Charles  D.  Draive 

V. 

Nathaniel  Buckmaster. 

The  plaintiff  in  ^his  cause  moves  the 
Court  to  grant  an  order  on  said  defendant  to  pay  said  plain- 
tiff the  sum  of  one  hundred  and  twenty-six  if,  dollars,  with 
twenty   per  cent,    damages  thereon   from  the  time   of   collec- 
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tion  of  the  same,  on  or  about  the   first   day  of  February,  A.  D. 
1848,  in  accordance  with  the  notice  filed  herein. 
March  20, 1848.  Lewis  B.  Parsons, 

Att'y  for  prflf." 

W.  Martin,  for  the  appellant,  contended  that  the  party  had 
not  laid  a  sufficient  foundation  for  a  recovery  of  the  twenty 
per  cent,  under  the  statute.     Rev.  Stat.  419,  §  44. 

The  notice  is  defective.  It  does  not  state  that  he  is  notified  to 
pay  over  the  debt  and  six  per  cent,  interest,  and  that  in  default 
thereof,  he  will  apply  for  the  statutory  judgment.  It  is  defec- 
tive, again,  in  stating  that  he  will  apply  for  a  judgment  and 
twenty  per  cent,  damages,  not  interest. 

Proof  should  have  been  made  that  Buckmaster  had  received 
the  money,  and  that  proof  by  affidavit. 

H.  W  Billings  and  L.  B.  Parsons,  for  the  appellee.  '    ..      . 

1.  The  proceedings  in  the  Court  below  were  correct  and  in 
accordance  with  the  statute.  Rev.  Stat.  ch.  83,  §  44  ;  R.  L. 
494,  §  30  ;  Beairdz^.  Foreman,  1  Scam.  40. 

2.  An  application  to  set  aside  a  default  is  addressed  to  the 
sound  discretion  of  the  Court,  and  the  manner  of  its  exercise  can- 
not be  assigned  for  error.  Wickersham  v.  The  People,  1  Scam. 
130. 

Nor  does  it  come  within  the  provisions  of  the  statute  of 
1837.  See  §  23,  Practice  Act  of  1845  ;  Wallace  v.  Jerome,  1 
Scam  524. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  application  was  founded  on  the  44th  sec, 
83d  ch.,  Rev.  Stat,  which  is  a  literal  transcript  of  sec.  30  of  the 
Practice  Act  of  1827.  Under  the  last  named  Act,  it  was  deci- 
ded in  the  case  of  Beaird  v.  Foreman,  1  Scam.  40,  that  a  sherifi" 
was  liable  in  this  mode  of  proceeding  for  the  amount  of  money 
collected  on  an  execution  and  withheld  from  the  plaintiff  together 
with  interest  thereon  from  the  time  of  collection,  at  the  rate  of 
twenty  per  centum  per  annum.     We  regard  that  decision  as  con- 
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elusive  of  the  present  case.  The  record  shows  that  the  proceed- 
ings prior  to  the  judgment  were  regular,  and  such  as  to  invest  the 
Court  with  jurisdiction.  The  evidence  on  which  the  Court  based 
its  judgment  is  not  before  us  ;  but  we  are  bound  to  presume  that 
the  original  liability  and  present  delinquency  of  the  appellant 
were  fully  established.  This  peculiar  statute  was  enacted  for 
wise  purposes.  It  was  intended  to  secure  the  prompt  perform- 
ance of  duty  on  the  part  of  sheriffs,  and  provide  plaintiffs  a 
summary  remedy  for  the  violation  of  their  rights.  A  sheriff  can 
easily  avoid  all  liability  under  its  provisions  by  the  faithful 
discharge  of  his  official  duties.  If  he  omits  to  do  this,  he 
must  abide  by  the  consequences,  however  harshly  they  may 
fall. 

The  fact  that  the  appellant  was  out  of  office  when  this  pro- 
ceeding was  commenced,  does  not  absolve  him  from  liability.  He 
is  still  chargeable  as  sheriff  in  this  particular  case.  He  does  not 
fully  complete  the  execution  of  the  process  until  he  has  rendered 
the  money  to  the  plaintiff.  Any  other  construction  of  the  stat- 
ute might  render  its  provisions  nugatory.  A  sheriff  might  re- 
sign his  office,  and  thus  cease  to  be  amenable  to  the  penalties  of 
the  law. 

The  revision  of  the  statutes  in  1845  did  not  affect  or  change 
the  liability  of  the  appellant.  The  same  provision  was  re-enac- 
ted ;  and  the  38th  and  39th  sections  of  chap.  90  expressly  con- 
tinue the  liability,  and  remove  all  difficulty  in  the  way  of  enforc- 
ing it. 

The  motion  to  set  aside  the  default  was  addressed  to  the  sound 
discretion  of  the  Court.  The  decision  thereof  cannot  be  assigned 
for  error.  Harmison  v.  Clark,  1  Scam.  131  ;  Garner  v.  Cren- 
shaw, ib.  143  ;  Wallace  v.  Jerome,  zb.  524. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affiTmed. 
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John  Fryrear,  appellant,  v.    Garrett  L.   Lawrence  et  al., 

appellees. 

Appeal  from,  Scott. 

It  is  only  wbeu  the  defendant,  in  a  suit  ot  Chancery,  states  facts  within  his 
knowledge,  that  his  answer  must  be  overcome  hy  evidence  equivalent  to  the 
testimony  of  two  witnesses. 

A  copy  of  a  record  of  a  County  Court  in  Missouri,  properly  certified  under  the 
act  of  Congress,  showing  a  settlement  and  final  determination  of  an  admin- 
istration upon  an  estate,  and  adjudging  a  balance  in  favor  of  the  administra- 
tion, and  against  the  estate,  was  held  conclusive  as  to  all  matters  within  the 
jurisdiction  of  such  Com-t,  imless  impeached  for  fraud. 

Bill  in  Chancery  in  the  Scott  Circuit,  Court  brought  by  the 
appellees  against  the  appellant  and  others.  A  decree  was  ren- 
dered in  favor  of  the  appellees  for  the  sum  of  $159,  among 
other  things,  and  entered  as  of  the  October  term,  1847,  having 
been  decided  in  vacation  by  the  Hon.  Samuel  D.  Lockwood,  pre- 
siding judge. 

The  following  is  an  abstract  of  the  pleadings  and  evidence  in 
the  case  : 

On  the  19th  of  February,  1846,  the  appellees  exhibited  their 
bill  in  Chancery  against  the  appellant,  his  wife  Betsey,  Joseph 
H.  Berry,  as  administrator  of  James  Lawrence,  deceased,  and 
others,  alleging,  among  other  things,  that  the  said  deceased  died 
intestate  in  the  State  of  Missouri,  and  that  said  appellees,  as  his 
brother  and  sister,  were  "his  only  heirs  at  law,  and  as  such,  are 
entitled  to  all  of  'his'  estate,  both  land  and  personal  property." 
That  the  said  Berry,  as  administrator,  had  obtained  certain  notes 
and  a  mortgage,  and  foreclosed  the  same  and  bought  in  the 
mortgaged  premises,  and  he,  appellant,  and  his  wife  had  con- 
tracted to  convey  the  mortgaged  premises  to  Burkenmayer  & 
Co.;  and  that  the  contract  had  not  been  consummated,  and  that 
said  appellees  were  entitled  to  the  mortgaged  premises  as  heirs  at 
law  as  aforesaid.  There  was  this  charge  in  the  bill  :  "Your 
complainants  further  aver  that  the  said  Fryrear,  and  the  said 
Betsey  Silvers  has  received    from  said  Berry,  and  from  other 


326  SPRINGFIELD. 


Fryrear  v.  Lawrence. 


sources,  large  sums  of  money  belonging  to  said  estate,  knowing 
that  they  were  not  entitled  to  the  same."  The  bill  also  alleged, 
that  the  appellant's  wife  had  lived  in  a  state  of  concubinage 
with  said  deceased,  and  never  was  his  lawful  wife,  and  that  she 
and  the  appellant  fraudulently  combined  to  appropriate  the  estate 
of  said  deceased  to  their  own  use.  There  were  five  special  inter- 
rogatories propounded  in  the  bill  to  the  appellant,  and  the  first 
was  in  these  words  "What  amount  of  money  and  property  he 
received  by  and  of  this  Betsey  Silvers,  alias  Betsey  Fryrear,  and 
whether  he  did  not  know  that  it  was  out  of  the  estate  of  Law- 
rence ?" 

The  defendants,  on  oath,  filed  joint  and  several  answers  to  the 
bill  on  the  16th  of  May,  1846.  The  appellant  and  his  wife  an- 
swered that  they  were  married  according  to  law  in  Missouri,  on  the 
26th  of  August,  1837  ;  that  the  appellant,  in  the  county  of  Mor- 
gan, and  State  of  Missouri,  on  th  3d  of  November,  1838,  was  ap- 
pointed administrator  of  said  deceased,  who  was  domiciled  in  that 
county  at  the  time  of  his  death  ;  that  the  appellant  had  entered 
into  bond  with  security  in  the  penalty  of  ^3,200,  conditioned  for 
his  faithful  administration  of  said  estate  ;  that  he  had  not  finally 
settled  his  administration  ;  that  he  would  do  so  at  the  earliest 
practicable  day,  and  bring  the  result  into  Court  duly  certified;  that 
he  was  persuaded  that  on  the  final  settlement  of  the  estate,  there 
would  be  due  him,  as  administrator,  about  the  sum  of  one  hundred 
dollars,  which  he  asserted  as  a  claim  of  higher  dignity  against  the 
estate  of  said  deceased  than  that  asserted  by  the  complainants. 
He  made  prof  ert  of  a  copy  of  his  letters  of  administration  as  a 
part  of  his  answer,  and  further  stated  that  after  his  administration, 
he  placed  in  the  hands  of  the  defendant.  Berry,  for  collection,  the 
McGaleb  notes  and  mortgage,  and  caused  the  said  Berry  to  take  out 
administration  in  the  county  of  Scott,  State  of  Illinois,  as  ancillary 
to  the  aforesaid  administration  of  the  appellant,  that  he  for  himself 
and  wife,  on  the  10th  of  March,  1845,  entered  into  contract 
with,  &c.,  for  conveyance  of  bonds,  &c.  XJie  defendant,  Berry, 
stated  that  he,  as  administrator,  had  not  paid  one  cent  to 
the  appellant    and    his    wife.     The    following    is    an   extract 
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from  said  answer :  "  Complainants  claim  that  they  are  the 
only  heirs  at  law  of  said  James  Lawrence,  as  his  brother  and 
sister.  From  conflicting  accounts  given  by  complainant.  Garret 
L.,  and  the  said  James  Lawrence  of  their  ancestry  and  relations, 
respondents,  John  and  Betsey,  unequivocally  denying  that  the 
complainants  are  the  heirs  at  law  of  the  said  James  Lawrence, 
and  of  their  being  so  said  respondents  require  full  and  satisfactory 
proof." 

The  complainants  took  no  exception  to  the  answer,  and  filed  a 
replication  thereto  on  the  22nd  of  May,  1846. 

On  the  4th  of  June,  1846,  the  respondents  filed  an  account  cur- 
rent of  the  defendant.  Berry,  as  administrator,  charging  himself 
with  the  notes  that  came  to  his.  hands  as  such,  $1918.90,  &c., 
and  showing  that  there  was  a  balance  of  $12.51  due  him.  To 
this  account,  the  complainants  filed  exceptions,  and  exhibited 
accounts  at  the  September  term,  1846,  not  by  leave  of  the  Court, 
or  by  way  of  amendment  of  bill  against  the  defendant.  Berry,  for 
a  balance  of  $551.72,  and  against  the  appellant  for  $1962.80, 
charging  for  the  first  time,  after  John  McCaleb's  deposition  had 
been  taken  in  August,  1846,  certain  items  as  proven  by  his  dep- 
osition. 

The  appellant,  on  the  17th  of  November,  1846,  filed  his  cross- 
bill against  the  complainants  and  others,  exhibiting  his  final  set- 
tlement as  administrator  of  the  estate  of  said  Lawrence  with  the 
county  court  of  Morgan  county,  in  the  State  of  Missouri,  made  on 
notice,  and  showing  a  balance  to  be  due  him  as  such  administra- 
tor on  the  3rd  of  November,  1846,  amounting  to  $249.62,  and 
claiming  to  be  re-imbursed  out  of  what  was  claimed  by  the  com- 
plainants as  heirs  at  law  of  said  deceased,  if  they  made  their  claim 
good  and  alleging  that  appellant's  claim  to  that  extent  was  prefer- 
able to,  &c.,  and  waiving  answer  to  the  cross-billon  oath. 

The  complainants  objected  to  the  filing  of  the  cross-bill,  which 
objection  being  overruled,  they  were  ruled  to  answer  the  same.  An 
answer  and  replication  thereto  was  filed  on  the  18th  of  November, 
1846. 

On  the  26th  of  August,  1846,  the    depositions   of   Wm.  B. 
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Hatfield,  Isaac  Killam,  and  John  McCaleb,  and  on  the  22nd  of 
August,  1846,  the  deposition  of  Enoch  P.  Sloane  was  taken  by 
the  complainants.  The  said  deposition,  it  was  contended,  proved 
nothing  as  to  the  issues  involving  the  true  state  of  accounts 
between  the  parties,  and  as  to  the  heritable  rights  alleged  by  com- 
plainants. In  order  to  make  out  their  exclusive  claim  as  heirs, 
the  complainants  took  the  deposition  of  their  mother,  Hessey  Law- 
rence, on  the  26th  of  May,  1847,  by  whom  only  do  they  prove  said 
claim,  which  is  denied  by  the  answer,  and  in  it  full  proof  is 
demanded. 

On  this  state  of  pleadings  and  proofs,  the  Circuit  Court  decreed— 

1.  In  favor  of,  and  establishing  the  heritable  rights  of  the 
appellees  on  the  testimony  of  oaly  one  witness  without  corrobora- 
ting circumstances,  as  the  appellant  contended,  the  answer  on  oath 
having  denied  said  heritable  rights. 

2.  Disallowing  and  rejecting  appellant's  demand  set  forth  in 
his  cross-bill,  and  decreeing  that  he  should  pay  the  appellees  the 
sum  of  $159. 

Those,  with  the  following,  were  the  errors  assigned  and  relied 
upon  by  the  appellant,  to-wit :  That  the  appellees'  bill  was  not 
dismissed  for  want  of  full  legal  proof  of  their  rights  as  heirs  of, 
&c.,  as  alleged  in  said  bill. 

.  D.  A.  SauTH,  for  the  appellant. 

For  the  rule  of  evidence  establishing  heirship,  see  2  Greenl.  Ev. 
§  354. 

As  authorities  sustaining  the  first  and  third  assignments  of  error 
see  2  Story's  Eq.  Jur.  §  1528  ;  1  Greenl.  Ev.  §§  260,351 ;  Mar- 
tin V.  Dryden,  1  Gilm.  187. 

To  sustain  the  second  assignment  of  error,  see  Caldwell  i?.  Lock- 
ridge,  9  Missouri,  363  ;  2  Greenl.  Ev.  365 ;  1  do  §  41. 

M.  McCoNNEL,  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  Fryrear  alone  has  taken  an  appeal,  and  he 
presents  two  questions  for  our    consideration,    which    will    be 
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noticed.  The  complainants  allege,  that  they  are  the  only  heirs 
at  law  of  James  Lawrence,  deceased.  This  the  present  plaintiff 
attempts  to  deny  in  very  positive  terms,  in  his  answer,  which  he 
supposes  is  sufficient  to  put  the  complainants  upon  the  proof  of 
that  fact  by  two  witnesses.  This  denial  is  in  these  words  :  "From 
conflicting  accounts  given  by  the  complainant  Garrett  L.  and  the 
said  James  Lawrence  of  their  ancestry  and  relations,  respondents 
John  and  Betsey  unqualifiedly  deny  that  the  complainants  are  the 
heirs  at  law  of  the  said  James  Lawrence."  Although  this 
denial  professes  to  be  unqualified  in  terms,  yet  it  contains  within 
itself  the  admission  that  the  defendants  had  no  knowledge  of  the 
fact  about  which  they  have  the  effrontery  to  swear  so  positively. 
This  positive  denial,  so  far  from  requiring  two  witnesses  to  over- 
come it,  only  serves  to  show  how  reckless  Fryrear  was  of  his  oath, 
in  swearing  to  a  statement  absolutely  which  he  admits  he  person- 
ally knows  nothing  about ;  relying  upon  such  inferences  as  he 
drew  from  the  hearsay  of  others  ;  and  it  should  admonish  us  to 
look  with  suspicion  upon  whatever  else  he  may  choose  to  swear  to. 
While  a  defendant's  answer,  which  is  required  to  be  sworn 
to  is  made  evidence  in  the  cause  by  the  complainant,  it  is 
only  entitled  to  weight  when  it  is  entitled  to  belief;  and  if 
he  chooses  to  swear  to  that  which  the  Court  sees  he  canngt, 
or  which  he  admits  he  does  not  know,  he  is  entitled  to  no 
more  credit,  and  is  subject  to  the  same  censure  and  condem- 
nation, as  any  other  reckless  witness,  who,  the  Court  sees,  is 
trying  to  impose  upon  it  his  belief,  when  he  should  only 
speak  of  his  knowledge.  The  Court  is  not  a  mere  machine 
to  weigh  everything  that  is  offered  without  examining  its 
value,  any  more  when  the  defendant's  oath  is  put  into  the 
scale,  than  when  examining  the  testimony  of  any  other  wit- 
ness. It  is  only  when  the  defendant  states  facts  within  his 
knowledge,  that  his  answer  has  to  be  overcome  by  evidence 
equivalent  to  the  testimony  of  two  witnesses. (a)  This  denial 
amounts  to  no  more  than  the  belief  of  the  defendant,  founded 
upon  contradictory  statements  made  by  one  of  the  complain- 

(a)  Hitt  V.  Ormsbee,  14  m.  R.  235. 
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ants,  and  James  Lawrence,  and  what  those  statements  were, 
or  whether  he  only  used  them  by  hearsay,  he  does .  not  inform 
us.  The  defendant  below  has  not  inspired  us  with  sufficient  con- 
fidence to  induce  us  to  allow  this  opinion  of  his  to  neutralize  the 
testimony  of  one  witness. 

The  evidence  is  abundant  throughout  the  record,  showing  that 
James  Lawrence  was  the  son  of  Jehonidab  Lawrence,  of  Mary- 
land, and  that  the  complainants  are  half-brother  and  sister  of 
James.  By  the  testimony  of  Hessey  Lawrence,  who  was  the 
second  wife  of  Jehonidab  Lawrence,  and  the  mother  of  the  com- 
plainants, we  are  informed  that  her  late  husband  had  by  his 
former  wife  five  children  living  at  the  time  of  his  marriage  with 
the  witness.  Of  these,  James  was  the  second.  The  only  daugh- 
ter died  in  New  Jersey  without  issue.  The  eldest  son  left  for  the 
western  country  twelve  or  fourteen  years  ago,  in  bad  health, 
and  had  not  been  heard  of  since.  The  two  youngest  left  for  New 
Orleans  more  than  twenty  years  since,  and  had  not  been  heard 
of,  and  the  family  had  for  many  years  believed  all  three  to  be 
dead.  After  so  long  an  absence,  without  being  heard  from,  the 
law  will  presume  them  dead.  The  witness  does  not  state  whether 
either  of  those  three  had  been  married,  but  she  was  requested  in 
the  interrogatory  in  the  commission  to  state  all  she  knew  of  the 
family  of  Jehonidab  Lawrence,  and  she  is  quite  minute  in  the 
account  she  gives,  and  she  concludes  her  answer  with  this  state- 
ment: "This  makes  up  the  whole  history  of  the  family  of  Jeho- 
nidab Lawrence  as  this  deponent  has  understood  it,  for 
the  past  thirty  years,  and  as  she  now  believes."  She 
had  previously  stated  that  the  complainants  were  her  only  children 
by  Jehonidab  Lawrence,  and  that  he  had  been  dead  for  many 
years.  We  think  this  evidence  sufficiently  shows  that  the  com- 
plainants are  the  only  surviving  heirs  of  James  Lawrence,  except 
as  to  his  own  wife  and  children,  who  are  shown  to  be  dead  by 
another  witness. 

The  right  of  the  complainants  to  call  the  defendants  to  an 
account,  it  becomes  necessary  to  inquire  whether  the  evi- 
dence   justifies    the   decree   against    Fryrear.      In    the    Court 
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below,  the  certij&ed  copy  of  tlie  record  of  the  Morgan  County 
Court  from  Missouri,  exhibited  by  the  cross-bill  of  Fryrear, 
was  evidently  rejected  as  incompetent  evidence.  This  record 
shows  a  settlement  and  final  determination  of  the  administration 
of  John  Fryrear,  administrator  of  the  estate  of  James  Lawrence, 
deceased,  in  which  the  Court  found  and  adjudged  a  balance  in 
favor  of  the  administrator  and  against  the  estate  of  $249.62. 
This  record  is  properly  certified  under  the  Act  of  Congress,  and 
as  such  must  be  considered  as  conclusive  as  to  all  matters  within 
the  jurisdiction,  unless  impeached  for  fraud.  We  have  not  the 
means,  even  if  we  had  the  power,  of  investigating  the  propriety 
of  that  adjudication,  and  it  was  not  the  duty  of  the  complainant 
in  the  cross-bill  to  come  here  prepared  to  show  that  the  decision 
was  right.  The  adjudication  must  be  considered  as  settling  the 
rights  of  the  parties  as  far  as  Fryrear  acted  as  administrator  in 
Missouri,  but  it  cannot  affect  his  liabilities  for  the  estate  which 
came  to  his  hands  in  this  State.  McCaleb  swears  that  he  paid 
him  $202  in  this  State,  of  money  due  the  estate  of  Lawrence,  and 
that  he  also  paid  $154  to  Hatfield,  by  the  direction  of  Fryrear, 
for  the  support  of  the  wife  and  children  of  the  intestate,  after  he 
had  deserted  them  in  Ohio,  and  run  off  with  Mrs,  Silvers.  We 
are  satisfied  from  the  testimony  of  Hatfield,  that  this  was  a  just 
claim  against  the  estate,  and  that  Fryrear  ought  not  to  be  charged 
with  it.  The  balance  then  is  easily  struck.  He  is  to  be  allowed 
against  the  estate,  the  balance  found  in  his  favor  by  the  Morgan 
County  Court,  $249.62,  with  interest  from  the  third  day  of  Nov- 
ember, 1846,  amounting  to  $282.67,  which  is  to  be  deducted 
from  $202,  with  interest  from  the  third  day  of  November,  1841, 
amounting  to  $289.86,  leaving  a  balance  in  favor  of  the  com- 
plainants of  $6.69,  instead  of  $159  as  was  found  by  the  Court 
below,  and  the  decree  must  be  modified  accordingly.  Fryrear  is 
entitled  to  his  costs  in  this  Court. 

Decree  modified. 
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William  Frye,  impleaded,  &c.,  plaintiff  in  error,  v.  The  Presi- 
dent, Directors  &  Co.  of  the  Baniv  of  Illinois  et  aL,  de- 
fendants in  error. 

EiTror  to  Calhoun. 

Where  a  biU  in  Chancery  was  filed  by  certain  companies  or  corxjorations  it  was 
held  that  no  other  allegation  that  they  were  incorporated  was  necessary. 

A  defendant  in  a  bill  in  Chancery  brought  by  certain  companies  as  corporations, 
suffer  the  bill  to  be  taken  as  confessed:  Held,  that  he  thereby  admitted  that 
they  were  incoriDorated  and  had  the  capacity  to  sue. 

When  a  chartered  company  seeks  to  enforce,  in  Equity,  rights  which  do  not  or- 
dinarily and  necessarily  belong  to  such  corporations,  it  is  necessary  that  they 
set  forth  and  prove  their  aiithority  to  do  the  particular  thing. 

A  defendant  in  Chancery,  by  failing  to  answer,  only  admits  what  is  alleged  in  the 
bill,  and  the  complainants  would  have  been  permitted  to  prove,  had  an  an- 
swer been  filed. 

The  rule  as  to  parties  to  suits  is  wholly  different  in  Chancery  from  what  it  is  at 
Law.  In  Equity,  a  party  in  interest  may  always  institute  a  suit  in  his  own 
name,  whQe  at  law,   he  alone  can  sue  in  whom  is  vested  the  legal  title. 

It  is  erroneous  to  enter  a  decree  in  Chancery,  that  unless  the  defendant  pay  an 
uncertain  and  undefined  amoiuit  of  money  by  a  specified  time,  he  be  fore- 
closed, &c.,  particularly  where  the  debtor  in  fact  has  not  been  brought  into 
Court  and  the  precise  indebtedness  ascertained. 

Bill  in  Chancery,  in  the  Calhoun  Circuit  Court,  brought  by 
the  Bank  of  Illinois,  for  the  use  of  David  A.  Smith  and  Samuel 
Dunlap,  its  assignees,  with  George  W.  Atchison,  the  Union  In- 
surance Company  and  the  Missouri  Insurance  Company  of  St. 
Louis,  who  sued  for  the  use  of  the  said  Atchison  and  said  Mis- 
souri Insurance  Company,  against  John  Shaw  and  William  Frye, 
for  the  purpose  of  setting  aside  certain  conveyances  alleged  to  be 
fi'audulent,  &c. 

At  the  September  term,  1846,  the  bill  was  taken  -pro  confesso 
as  to  Frye  and  an  interlocutory  decree  entered  that  he  be  barred, 
&c.,  unless  he  pay  the  complainants  by  the  first  day  of  the  next 
term.     Subsequently  Shaw  filed  an  answer. 

At  the  May  term,  1847,  Frye  filed  affidavits  and  entered 
a  motion  to  set  aside  the  interlocutory  decree,  and  asked 
leave  to  file  an  answer  then  prepared.  A  counter  affidavit 
was    filed,    and    the    Court  refused  to  allow  the  motion.     De- 
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crees  were   then  entered    setting   aside  certain  conveyances,  and 
ordering  a  sale  of  mortgaged  lands,  &c. 

Frye  excepted  to  the  decisions  of  the  Court,  and  alone  brings 
the  cause  into  this  Court  by  writ  of  error. 

E.  Keating  and  H.  W.  Billings,  for  the  plaintiff  in  error. 

1.  A  party  seeking  the  aid  of  a  Court  of  Equity  must  show 
distinctly  and  unambiguously  all  the  facts  necessary  to  entitle 
him  to  that  aid.  Shepard  v.  Shepard,  6  Conn.  37  ;  Wright  v. 
Dame,  22  Pick.  59  ;  Hobart  v.  Frisbie,  5  Conn.  592  ;  Steele's 
heirs  v.  McDowell,  2  Bibb,  12-4  ;  Morrison's  Exec'rs  v.  Hart, 
ib.  6  ;  Lemaster  v.  Buckhart.  ib.  26. 

2.  To  enable  a  foreign  corporation  to  maintain  a  bill  of 
complaint,  its  corporate  existence  should  be  averred,  and 
also  its  power  to  sue.  Central  Manufacturing  Co.  v.  Harts- 
horn, 3  Conn.  199  ;  Lewis  v.  Bank  of  Ky.,  12  Ohio,  148-9-50  ; 
Society  Prop'n  Gospel  v.  Young,  2  N.  H.  312  ;  School 
Dist.  V.  Blaisdell,  6  do.  198  ;  Bank  of  Michigan  v.  Williams,  5 
Wend.  482. 

3.  A  corporation  has  no  powers  except  such  as  are  specially 
granted,  and  those  that  are  necessary  to  carry  into  effect  the 
powers  so  granted.  Angell  &  Ames  on  Corporations,  65,  66, 
192,  198  ;  N.  Y.  Fireman  Ins.  Co.  v.  Sturges,  2  Cowen,  675, 
676  ;  Same  v.  Ely,  ib.  699  ;  Salem  Mill  Dam  Corporation  v. 
Ropes,  6  Pick.  32  ;  3  Barnwell  &  Alderson,  216 ;  McIntjTe  v. 
Preston,  decided  at  this  term  ;  Phillips  on  Ins.  205, 206. 

4.  A  final  decree  in  Equity,  or  an  interlocutory  decree 
deciding  the  merits,  cannot  be  pronounced  until  the  parties 
to  the  bill  and  in  interest  are  before  the  Court.  Marshall 
V.  Beverly,  4  Peters'  Cond.  R.  660  ;  Conn.  v.  Penn.  ib.  718  ; 
Dodge  V.  Griswold,  8  N.  H.  427  ;  Seagrave  t-.  Edwards,  3  Vesey, 
372  ;  Gibson  v.  Wright,  3  Munf.  94  ;  Shields  v.  Craig,  1  Mon- 
roe, 72. 

5.  An  interlocutory  decree  for  the  payment  of  a  sum  of  money 
should  be  for  a  sum  certain.     Wernwag  v.  Brown,  3  Blackf .  458  ; 
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Downing  v.  Palmater,  1  Monroe,  6Q  ;  2  Barb.  &  Har.  Eq.  Dig. 
289,  §  4. 

6.  A  decree  pro  confesso  is  like  a  default  at  law.  Murphy 
V.  American  Life  Ins.  Co.  25  Wend.  250  ;  Dunn  v.  Keegin,  3 
Scam.  297  ;  Clason  v.  Morris,  10  Johns.  538  ;  Millspaugh  v. 
McBride,  7  Paige,  509. 

7.  At  the  time  of  the  rendition  of  the  decree  in  this  case, 
the  charter  of  the  Bank  of  Illinois  was  repealed;  the  Bank  went 
out  of  existence,  March  5th,  1847;  Laws  of  His.  1842-3,  page  33, 
§  7.  The  decree  was  not  rendered  until  May,  1847.  The  coun- 
sel of  plaintiff  in  error  insist  that  a  decree  could  not  be  rendered 
in  favor  of  a  corporation  not  in  existence,  and  the  objection  can 
be  taken  in  this  Court,  as  the  law  repealing  the  charter  of  the 
Bank  was  a  public  law. 

D.  A.  Smith,  for  the  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  defendants  in  error,  who  were  complain- 
ants in  the  Court  below,  filed  their  bill  against  the  plaintiffs  in  error 
and  John  Shaw  for  the  purpose  of  setting  aside  as  fraudulent, 
various  conveyances  by  which  Frye  claimed  certain  real  estate 
which  Shaw  had  mortgaged  to  the  complainants,  and  to  subject 
the  same  to  the  payment  of  the  amounts  due  complainants  upon 
their  said  mortgages,  alleging  the  insolvency  of  Shaw,  &c. 

The  bill  was  taken  pro  confesso,  against  Frye  at  the  return 
term  of  the  process,  and  a  decree  entered,  "that  unless  he  pay  the 
amounts  due  the  complainants  respectively  on  their  mortgages  and 
notes  set  forth  in  their  bill,  on  or  before  the  first  day  of  the  next 
term  of  this  Court,  that  he  be  foreclosed  of  and  from  all  equity  of 
redemption  of,  and  to  said  mortgaged  premises." 

Shaw,  at  the  time  of  the  entry  of  this  decree,had  not  been  brought 
into  Court,  but  shortly  after  and  before  the  next  term  he  filed  his  an- 
swer admitting,  substantially,  the  allegations  of  the  bill.  Frye  ap- 
peared at  the  next  term  and  made  application  to  file  his  answer,  ac- 
companied with  affidavits  in  support  of  his  motion  to  set  aside  the 
decree  jpro  con/esso  of  the  previous  term  but  the  Court  denied  the 
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motion  and  entered  a  final  decree  setting  forth  that  Frye  had 
failed  to  comply  with  the  interlocutory  decree  passed  against  him, 
setting  aside  the  various  conveyances  to  Frye,  and  directing  the 
mortgaged  premises  to  be  sold  to  satisfy  the  complainants  respec- 
tively, in  case  the  defendant  Shaw  did  not  discharge  said 
indebtedness  within  five  days  from  the  entry  of  the  decree. 

Frye  alone  brings  the  cause  to  this  Court,  and  has  assigned 
numerous  errors  for  the  reversal  of  the  decree. 

The  first  which  we  deem  it  essential  to  notice  is,  that  there  is  no 
allegation  in  the  bill  that  the  insurance  companies  suing  as  com- 
plainants were  incorporated,  or  that  they  had  any  authority  to 
maintain  suits,  or  to  take  the  notes  and  mortgage  which  consti- 
tute the  foundation  of  their  claims. 

The  Union  and  Missouri  Insurance  companies  having  sued  as 
corporations,  no  other  allegation  that  they  were  incorporated  was 
necessary  (4  Blackf.  267),  and  the  plaintiff  in  error  having  suffered 
the  bill  to  be  taken  as  confessed  against  him,  has  thereby  admit- 
ted that  the  said  companies  were  incorporated,  and  also  their 
capacity  to  sue.  But  although  the  right  of  a  corporation  to  main- 
tain suits  and  to  exercise  such  other  powers  as  are  necessary  and 
essential  to  its  existence,  and  to  carry  out  the  objects  of  its  crea- 
tion will  be  presumed,  unless  denied  or  put  in  issue,  yet  when 
chartered  companies  seek  to  enforce  in  Equity,  rights  which  do  not 
ordinarily  and  necessarily  belong  to  such  corporations,  it  becomes 
necessary  that  they  set  forth  and  prove  their  authority  to  do  the 
particular  thing.     Mclntire  v.  Preston  (^ante.  48.) 

The  bill  alleges  that  John  Shaw  "executed  to  the  Union  Insur- 
ance Company  his  note  for  $1500,  to  the  Missouri  Insurance 
Company  his  note  for  $1500,  the  notes  to  said  insurance  com- 
panies being  given  for  money  borrowed  of  them  by  said  Shaw," 
which  were  secured  by  mortgages,  &c.,  but  it  contains  no  allega- 
tion of  the  power  of  said  insurance  companies  under  their  charter 
to  loan  money  upon  mortgage  security  or  otherwise,  nor  can  we 
intend  that  the  power  to  loan  money  is  necessary  to  the  existence 
and  transaction  of  ordinary  business  of  insurance  companies. 
The    Court  cannot,  therefore,   presume    that    the  Union    and 
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Missouri  Insurance  Companies  of  St.  Louis  had  such  power, 
unless  it  is  shown  to  exist  by  their  Acts  of  incorporation,  or 
necessarily  or  incidentally  to  arise  from  the  exercise  of  some  of 
the  powers  granted. 

The  fact  that  the  bill  was  taken  for  confessed  cannot  help  the 
case,  because  the  defendant,  by  failing  to  answer,  admits  only 
such  allegations  as  are  contained  in  the  bill,  and  the  complain- 
ants would  have  been  permitted  to  prove,  had  an  answer  been  filed ; 
and  as  the  complainants  would  not  have  been  allowed  to  prove 
any  substantive  facts  not  alleged  in  the  bill  in  case  an  answer  had 
been  put  in,  they  cannot  insist  that  any  such  are  admitted  for  want 
of  an  answer.     2  Bibb,  123. 

So  far  as  one  of  the  complainants,  the  Bank  of  Illinois,  is  con- 
cerned, we  might  well  assume  that  it  had  the  power  to  loan  money, 
even  if  not  bound  to  take  notice  of  its  charter  as  a  public  Act, 
because  such  a  power  is  essential  to  the  transaction  of  the  ordi- 
nary business  of  banks  ;  but  no  such  intendment  can  be  made  in 
favor  of  insurance  companies.  That  such  companies  have  the 
power  to  make  insurances,  to  give  credit  for  premiums  and  there- 
fore to  take  notes,  might  be  intended  as  essential  to  the  advantage- 
ous management  of  their  business  (2  Cowen,  699)  ;  but  the  alle- 
gations in  this  bill  expressly  negative  the  idea  that  the  notes 
and  mortgage  in  this  case  were  taken  in  the  transaction  of  the 
usual  business  of  insurance  companies.  The  bill  is,  therefore, 
defective  for  want  of  the  proper  allegations  to  show  that  the 
Union  and  Missouri  Insurance  companies  were  authorized  by  their 
charters  to  make  the  loans  to  Shaw. 

Another  objection  has  also  been  taken  to  the  bill,  which 
is,  that  M'Donald,  before  whom  some  of  the  deeds  alleged 
to  be  fraudulent  were  acknowledged,  should  have  been 
made  a  party.  We  cannot  see  the  propriety  of  making  him 
a  party  to  the  suit.  He  has  no  interest  in  it,  and  to  have 
made  him  a  party  for  the  purpose  of  requiring  him  to 
answer,  where,  if  the  allegations  of  the  bill  be  true,  such 
answer  must  tend  to  his  own  infamy,  would  not  be  allow- 
able.      It  is  also  objected  that  the   charter  of   the   Bank   of 
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Illinois  having  expired  during  the  pendency  of  the  suit,  no  decree 
could  be  rendered  in  its  favor.  There  was  no  necessity  for  making 
the  Bank  a  party  to  the  suit.  It  purports  to  sue  for  the  use  of 
Smith  and  Dunlap,  the  assignees,  and  as  Equity  always  looks  to 
the  real  party  in  interest,  and  allows  such  party  to  institute  in  his 
own  name,  notwithstanding  the  legal  title  may  be  in  another,  it 
would  have  been  more  in  accordance  with  Chancery  proceedings 
if  the  suit  had  originally  been  instituted  in  the  name  of  the 
persons  for  whose  use  it  purports  to  have  been  brought.(«) 

The  rule  as  to  parties  is  wholly  different  in  Chancery  from  what 
it  is  at  Law.  In  Equity  a  party  in  interest  may  always  institute 
a  suit  in  his  own  name,  while  at  law  he  alone  can  sue  in  whom  is 
vested  the  legal  title.  As  the  bill  will  have  to  be  amended,  and  the 
charter  of  the  Bank  has  expired,  it  would  be  advisable  to  insert 
the  names  of  the  persons  for  whose  use  the  Bank  sues,  as  one  of 
the  parties  complainants,  instead  of  attempting^to  maintain  a  suit 
for  their  benefit  in  the  name  of  the  Bank.  It  may  also  be  proper 
to  remark,  that  as  one  object  of  the  bill  is  to  set  aside  a  deed 
from  Frye  to  Smith,  the  latter  should  also  be  made  a  party  to 
the  suit. 

So  far  as  the  bill  has  been  objected  to  on  the  ground  of  mul- 
tifariousness. We  do  not  consider  the  objection  tenable.  Although 
the  bill  relates  to  various  transactions,  yet  they  are  all  in  refer- 
ence to  the  same  subject  matter,  and  so  intimately  connected  that 
they  may  well  be  determined  in  one  suit. 

The  plaintiff  in  error  also  insists  that  it  was  erroneous  to  enter 
a  decree  pro  confesso  against  him,  determining  the  merits  of  the 
case  so  far  as  he  was  concerned,  before  Shaw,  the  debtor  was  be- 
fore the  Court.  It  may  well  be  asked,  how  could  Frye  know  what 
amount  to  pay  complainants  respectively  before  Shaw  had  been 
brought  into  Court,  and  the  amount  ascertained,  or  what  right  had 
the  complainants  to  a  decree  against  Frye  foreclosing  his  right  to 
redeem,  before  they  had  established  their  claims  against  Shaw? 
Except  Shaw  owed  them,  they  could  not  attack  Frye's  title,  and 

(a)  Winkelman  V.  Kiser,  27  111.  K.  22;  Olds  v.  Cummings,  31  ni.  R.  188. 
ILL.  R.  VOL.  X.  23 
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there  is  an  inconsistency  in  foreclosing  Frye's  right  to  redeem  be- 
fore complainants  had  established  any  right  to  foreclose.  The 
bill  does  not  state  with  certainty  the  amounts  due  the  respective 
complainants.  Nor  are  they  ascertained  by  the  decree  against 
Frye,  and  yet  he  is  barred  of  all  equity  of  redemption  in  the  mort- 
gaged premises,  unless  he  pays  those  unknown  and  unascertained 
amounts  by  the  first  day  of  the  next  term,  up  to  which  time  no 
decree  had  been  entered  against  Shaw.  This  was  clearly  erron- 
eous. The  bill  might  have  been  taken  as  confessed  as  against 
Frye  at  the  first  term,  but  there  it  should  have  been  left  till  Shaw 
was  brought  into  Court,  and  the  amount  due  from  him  ascertain- 
ed, when  a  final  decree  might  have  been  entered,  barring  the 
equity  of  redemption  of  both  the  defendants,  unless  the  money 
was  paid  by  a  certain  day.  It  is  that  part  of  the  interlocutory 
decree,  confirmed  as  it  subsequently  was  by  a  final  decree,  which 
foreclosed  Frye's  right  of  redemption,  unless  he  paid  an  uncertain 
amount,  before  any  proceedings  were  had  against  Shaw,  that  is 
objectionable.     3  Blackf.  457. 

As  the  decree  of  the  Circuit  Court  will  have  to  be  reversed  and 
the  bill  amended,  when  Frye  will  have  no  opportunity  to  file  his 
answer,  it  is  unnecessary  to  determine  whether  Frye's  application 
to  set  aside  the  decree  pro  confesso  should  have  been  allowed  or 
not. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs,  and  the 
cause  remanded  with  leave  to  the  complainants  to  amend  their 
biU. 

Decree  reversed. 
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John  Frink  et  al.,  appellants,  v.  Almiran  S.  Cole,  appellee. 

Appeal  Jrom  Teoria. 

A  Court  of  Equity,  in  order  to  ascertain  and  carry  out  the  intention  of  parties 
to  a  particular  transaction,  will  look  at  their  situation  and  the  whole  transac- 
tion between  them. 

A  decree  against  several  owners  of  a  steamboat  jointly,  whose  interests  were 
diflferent  in  extent,  was  held,  to  be  erroneous  aa  they  were  severally  liable,  if 
at  all,  according  to  the  extent  of  their  separate  interests.' 

Bill  in  Chancery,  in  the  Peoria  Circuit  Court,  filed  by  the  ap- 
pellee against  the  appellants,  the  material  portions  of  "which  are 
stated  in  the  Opinion  of  this  Court.  After  various  proceedings 
in  the  Circuit  Court,  a  joint  decree  "was  rendered  at  the  October 
term,  1845,  in  favor  of  the  complainant  below,  and  against  all  of 
the  defendants  in  the  suit,  for  the  sum  of  $2356.38. 

The  cause  was  argued  in  this  Court  by  S.  T.  Logan  and  E.  N. 
Powell,  for  the  appellants,  and  by  T.  Ford  and  H.  0.  Merri- 
MAN,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Cole,  a  former  owner  of  one-fourth  of  the 
steam  boat  Frontier,  after  having  parted  with  his  interest  therein, 
filed  his  bill  against  the  appellants  and  others,  the  owners  of  said 
boat,  for  the  purpose  of  recovering  for  his  services  as  captain, 
and  also  for  advances  by  him  made  over  and  above  his  proportion 
while  interested  in  said  boat. 

The  bill  states  that  at  the  time  complainant  became  interested 
in  the  boat,  she  was  lying  at  St.  Louis,  undergoing  repairs,  and 
the  bill  of  sale  to  Cole,  which  purports  to  be  in  consideration  of 
$1125,  contains  this  stipulation:  "That  if,  in  the  payment  of 
the  charges  and  expenses  in  putting  said  boat  in  repair,  said  Cole 
pays  more  than  his  share  and  proportion  of  said  expenses,  he 
shall  be  allowed  the  sum  of  twelve  per  cent,  interest  per  annum 
thereon."     On  the  same  day  that  Cole  purchased  an  interest  in 
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the  boat  (Dec.  24th,  1839),  the  other  owners  executed  to  him 
an  instrument  of  writing  which  is  also  signed  by  Cole,  whereby 
he  is  appointed  captain  of  the  boat,  required  to  repair  to  St.  Louis, 
superintend  the  repairs  and  take  the  management  thereof,  keep 
an  account  of  the  receipts  and  expenditures,  &c.,  for  which  ser- 
vices as  captain,  he  was  to  receive  the  sum  of  one  hundred  dollars 
per  month,  to  be  paid  in  equal  proportion  by  the  owners  of  the 
boat. 

The  bill  further  alleges  that  Cole,  in  pursuance  of  the  con- 
ditions in  said  bill  of  sale  and  appointment  as  captain,  took 
charge  of  said  boat,  and  performed  the  duties  of  captain  for  the 
space  of  four  months  and  ten  days,  and  thereby  became  entitled  to 
the  sum  of  $433.33  for  his  services,  three-fourths  of  which  was 
chargeable  to  the  defendants  to  said  bill ;  that  he  paid  out  of  his 
own  private  funds  for  repairs,  the  sum  of  $1673  before  the 
creditors  of  the  boat  would  suffer  her  to  leave  St.  Louis,  and 
afterwards,  and  while  he  acted  as  captain,  out  of  the  earnings 
of  said  boat  he  paid  for  repairs  about  $4500 ;  that  the  earn- 
ings of  said  boat  amounted  to  about  $5000,  and  the  expenses 
to  about  $2000  during  the  same  time,  part  of  which  were  un- 
paid, and  all  the  earnings  of  the  boat  were  paid  out  for  re- 
pairs and  expenses  thereof;  that  some  time  in  June,  1840,  the 
complainant  sold  to  Martin  0.  Walker,  one  of  the  defendants, 
his  interest  in  said  boat,  and  executed  to  him  a  deed  or  bill 
of  sale  of  the  same  for  about  $500  ;  that  at  the  time  of 
complainant's  purchase  of  an  interest  in  said  boat,  he  executed 
to  the  other  owners  thereof  his  note  for  $1125,  with  $125 
indorsed  thereon,  and  that  at  the  time  of  the  sale  to  Walker, 
said  note  was  delivered  up  to  complainant,  to  be  canceled,  so- 
that  he  never  received  but  $500  for  his  advance  of  $1673 
for  repairs  upon  said  boat,  and  also  for  his  services  as  captain. 

The  bill  waives  the  necessity  of  answers  under  oath,  calls 
upon  defendants  to  produce  the  account  books  of  the  boat 
to  be  used  as  evidence  in  the  cause,  and  prays  that  defend- 
ants be  compelled  to  pay  complainant  such  sum  as  may  be 
found  to  be  due,  and  for  general    relief.     The    bill    contains 
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many  other  allegations,  but  as  no  questions  arise  upon  the  other 
branches  of  the  case,  it  is  unnecessary  to  notice  them. 

The  defendants,  Frink  &  Walker,  in  their  answers,  admit  the 
sale  to  Cole,  and  his  appointment  as  captain,  but  deny  that  he  paid 
out  of  his  private  funds  for  repairs  $1673,  or  that  he  has  not 
'been  paid  all  sums  due  him  for  acting  as  captain,  and  allege  that 
whatever  he  paid  out  of  his  private  funds  had  been  re-paid  by  the 
boat  and  her  owners  ;  admit  the  sale  by  complainant  to  Walker, 
but  allege  the  consideration  thereof  to  have  been  not  only  $500, 
but  also  the  complainant's  note  for  $1125,  with  a  credit  of  $125 
indorsed  thereon  ;  make  the  bill  of  sale  from  Cole  to  Walker  an 
exhibit ;  and  assert  that  by  that  bill  of  sale,  it  was  understood 
and  agreed  by  the  complainant  that  all  his  claims  on  said  boat  or 
her  owners  were  transferred  to  said  Walker. 

Upon  a  hearing  of  the  case  upon  bill,  answers  and  depo- 
sitions, the  Court  decreed  that  the  defendants,  Frink,  Walker, 
Fowler  and  Bingham,  were  the  owners  of  one-half  of  the  boat, 
Garret  of  one-fonrth,  and  the  complainant  of  the  other 
fourth,  from  the  time  the  complainant  purchased  till  his  sale 
to  Walker,  and  directed  it  to  be  referred  to  a  Special  Commis- 
sioner or  Master  to  take  and  state  an  account  between  the  par- 
ties. 

The  only  evidence  before  the  Master  in  reference  to  the  state 
of  the  accounts  between  the  parties,  was  the  account  books  of  the 
boat,  which  showed  upon  their  face  that  the  account  of  A.  S. 
Cole  was  balanced,  but  the  last  item  upon  the  debtor  side  of  the 
account,  as  well  as  several  other  items  both  upon  the  debtor  and 
credit  side,  were  proved  to  be  in  the  handwriting  of  Walker.  The 
last  item  on  the  debtor  side  was  as  follows:  "June  2,  1840. 
Bal.  advances  by  A.  S.  Cole,  assigned  to  M.  0.  Walker, 
$1775.35."  The  Master  in  stating  the  account  between  the 
parties,  rejected  this  last  item,  though  he*  admitted  all  the  other 
items  in  Walker's  handwriting  immediately  preceding,  amounting 
upon  the  debtor  side  to  $397.43,  and  upon  the  credit  side  to 
$502.19.  The  Master,  in  his  report,  stated  that  he  had  not  taken 
into  consideration  the  last  item,  said  to  be  in  Walker's  handwrit- 
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ing,  "not  supposing  the  fact  of  the  assignment  of  said  balance  of 
account  due  Cole  to  said  Walker  to  have  been  referred  to  him  tO' 
ascertain."  The  defendants  appeared  before  the  Master  and 
excepted  to  his  report,  because  he  omitted  the  item  of  $1775.35, 
in  stating  the  account  between  the  parties,  but  the  exception  was 
disallowed  by  the  Master,  and  his  report  subsequently  approved 
by  the  Court,  and  a  decree  entered  requiring  defendants  jointly 
to  pay  complainant  the  sum  of  $2356.38,  being  three-fourths  the 
amount  advanced  by  Cole,  and  interest  at  twelve  per  cent.,  and 
also,  three-fourths  the  amount  due  from  the  boat  for  his  services 
as  captain. 

The  decree  is  manifestly  erroneous  in  being  entered  against 
the  defendants  jointly.  The  defendants  being  joint  owners, 
were  severally  liable,  if  at  all,  to  the  extent  of  their  interests  and 
no  further ;  and  a  joint  decree  against  all,  when  their  interests 
were  different,  was  clearly  wrong  ;  but  the  decree  could  and  would 
be  modified  in  this  respect,  if  it  were  otherwise  correct. 

The  main  questions  arising  in  the  case  are,  whether  the  deed  of 
sale  from  Cole  to  Walker  carried  with  it  all  the  claims  of  Cole 
against  the  boat  and  its  owners,  and  whether  the  Court 
did  right  in  rejecting  the  entry  upon  the  books  of  the  boat  which 
showed  an  assignment  on  the  same  day  the  deed  of  sale  bears 
date,  of  Cole's  advances  on  account  of  said  boat  to  Walker. 

In  determining  the  first  of  these  questions,  it  becomes  important 
to  look  at  the  situation  of  the  parties,  and  the  whole  transaction 
between  them,  in  order  to  ascertain  their  intention,  which  it  is 
always  the  duty  of  a  Court  of  Equity,  if  possible,  to  ascertain 
and  carry  out. 

The  deed  of  sale  from  Cole  to  Walker  is  to  be  read  by 
the  light  of  surrounding  circumstances,  in  order  more  per- 
fectly to  understand  the  intent  and  meaning  of  the  parties. 
1  Greenl.  Ev.  §  277 ;  1  Barb.  Sup.  Court  R.  635.  What  are 
those  circumstances?  According  to  the  allegations  of  the 
bill,  the  repairs  and  expenses  of  the  boat,  during  the  short 
time  Cole  was  interested  in  her,  exceeded  the  receipts  by 
about  $3173.     Is  it  reasonable  to   suppose  that  Walker,  one  o£ 
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the  joint  owners,  and  with  a  full  knowledge  @£  the  business  and 
condition  of  the  boat,  would  have  agreed  to  pay  Cole  a  proJ&t  of 
$500  for  his  one-fourth  interest  in  her,  when,  during  the  short 
space  of  four  months  and  ten  days,  the  loss  upon  that  interest 
had  been  near  $800.  There  is  no  evidence  to  show  that  Cole 
sold  his  interest  for  $500  ;  on  the  contrary  he  acknowledges  the 
receipt  of  $1500  in  his  deed  of  sale  to  Walker,  and  he  gives  no  sat- 
isfactory reason  for  the  '  surrender  of  the  thousand  dollar  note  in 
his  bill  of  complaint.  So  far  as  can  be  gathered  from  the  bill, 
complainant  got  up  his  note  without  any  consideration  whatever.  It 
simply  alleges  that  at  the  time  of  the  sale  to  Walker,  the  note 
was  surrendered  up  to  be  canceled,  but  why,  or  in  consideration 
of  what,  is  not  shown.  We  take  it,  therefore,  for  granted,  and 
such  is  the  proof  made  by  the  bill  of  sale  itself,  that  Walker  gave 
Cole  $1500  for  something,  and  if  it  was  only  for  Cole's  interest 
in  the  boat,  it  was  $500  more  than  it  cost  him,  and  if  Cole  still 
retained  all  his  claims  against  the  boat.  Walker  was  assuming 
not  only  to  pay  $1500  for  Cole's  interest,  but  he  was  becoming 
liable  also  for  Cole's  proportion  of  the  debts  owing  by  the  boat 
at  that  time,  exclusive  of  what  was  coming  to  Cole  himself  ;  for 
it  will  be  observed,  that  the  bill  shows  the]  boat  to  have  been 
in  debt  independent  of  what  was  coming  to  Cole,  some 
$1500  ;  one-fourth  of  which  was  of  course  properly  charge- 
able to  Cole's  interest,  yet  he  makes  no  offer  to  pay  his  pro- 
portion of  this  loss.  While  he  seeks  to  collect  from  the 
other  owners  their  full  proportion  of  the  amount  of  the  claims 
due  to  himself,  he  makes  no  offer  to  share  with  them  in  paying 
the  other  debts  which  the  boat  at  the  time  owed,  and  the  infer- 
ence is  irresistible,  as  he  makes  no  complaint  of  those  debts, 
that  he  has  never  been  troubled  about  them,  and  that  they 
have  been  discharged  by  the  other  owners  of  the  boat,  nei- 
ther Walker  or  Cole  supposing  that  the  latter  was  liable  to 
any  debts  after  the  sale  to  Walker.  If  the  decree  be  per- 
mitted to  stand.  Cole  has  not  only  sold  his  interest  in  an  old 
steam  boat  at  an   advance    of    $500,    but    he   has  also  saved 
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^375,  his  proportion  o£  the  debts  due  from  the  boat  to  persons 
other  than  himself. 

Would  a  business  man  like  Walker  is  shown  to  have  been,  be 
likely  to  make  such  a  contract  ?  If  so,  there  must  be  some 
magic  about  deriving  profits  from  an  old  worn  out  steam  boat, 
that  we  cannot  appreciate,  and  particularly  when  such  boat  had 
just  previously  been  running  her  owners  largely  in  debt.  It  is 
true  that  Cole  suffers  a  loss  by  assigning  his  whole  interest  in  the 
boat  and  claims  upon  her  for  $1500,  but  the  loss  is  very  little 
more  than  his  proportion  of  the  losses  of  the  boat  at  that  time. 
He  complains  in  his  bill  of  the  unsoundness  of  the  boat,  and  was 
evidently  anxious  to  dispose  of  his  interest  in  her,  as  is  manifest 
from  the  fact  that  he  agreed  to  act  as  captain  after  the  sale  for 
one-half  what  was  allowed  him  while  interested  in  the  boat.  The 
whole  transaction  shows  that  Cole  was  dissatisfied,  and 
it  is  not  unreasonable  to  suppose  that  he  was  willing  to  pay 
something  more  than  his  proportion  of  the  losses  at  that  time 
for  the  sake  of  getting  out  of  a  losing  concern,  while  it 
would  be  very  um'easonable  to  suppose  that  Walker,  who  had 
already  lost  largely  upon  his  own  interest,  would  give  Cole  an 
advance  of  $500  for  his  interest,  for  the  sake  of  sharing  more 
largely  in  future  losses. 

■  We  come  now  to  consider  of  the  deed  of  transfer  from  Cole 
to  Walker,  for  unless,  by  a  fair  construction  of  the  instru- 
ment itself  in  connection  with  surrounding  circumstances, 
we  can  see  that  Cole  intended  to  transfer  to  Walker  his 
claim  for  services  and  advances,  he  is  still  entitled  to  claim  them. 
By  the  terms  of  the  deed,  bearing  date  June  2,  1840,  Cole,  in 
consideration  of  $1500,  did  "grant,  bargain,  sell  and  convey  unto 
the  said  Walker,  all  his  right,  title,  claim,  interest  and  demand  of 
whatever  nature  or  kind,  in  and  to  the  steam  boat  Frontier,  the  same 
being  one-fourth  part  thereof,"  *  *  "together  with  the  furniture, 
rigging  and  stores,  and  also  the  books  oj  said  boat,  debts  due, 
claims,  choses  in  action,  with  authority  to  use  the  name  of  said  Cole 
in  the  collection  of  the  same  if  necessary,  and  the  said  Cole  agreed 
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to  "warrant  and  defend  the  claim  or  interest  of  said  boat  to  be  free 
from  the  claim  of  himself,  and  that  he  (would)  will  not  do 
any  act  or  thing  whereby  said  interest  (might)  may  be  pre- 
judiced or  hindered  of  or  from  said  Walker."  The  only  evidence 
before  the  Master  to  show  an  indebtedness  from  the  defendants 
to  Cole,  was  the  account  book  of  the  boat,  upon  which  book 
the  account  of  Cole  was  balanced,  and  it  was  only  by  rejecting 
the  last  entry  upon  that  account,  purporting  to  have  been  made 
on  the  same  day  the  deed  of  sale  bears  date,  that  the  Master 
found  a  balance  in  Cole's  favor.  By  the  very  terms  of  the  deed 
to  Walker,  Cole  had  expressly  sold  and  conveyed,  to  him  the 
hooks  of  the  boat,  which  contained  Cole's  account  against  the 
boat,  and  the  only  evidence  which  he  had  of  its  existence.  It 
cannot  be  questioned  that  this  sale  of  the  books  carried  with  it 
Cole's  interest  in  all  debts  due  upon  those  books,  jointly  to  him- 
self and  the  other  owners  of  the  boat,  and  why  should  it  not 
embrace  a  claim  coming  to  him  individually,  as  well  as  those 
in  which  he  had  but  an  undivided  interest  ?  The  language 
is  unqualified,  and  may  without  any  violence  be  construed  to 
include  his  individual  as  well  as  his  interest  in  the  joint  accounts. 

■  Before  the  sale  to  Walker,  Cole  had  a  lien  upon  the  boat  for 
his  advances  ;  this  he  undoubtedly  abandoned  when  he  covenanted 
that  the  interest  he  sold  to  Walker  was  free  from  the  claims  of 
himself,  and  that  he  would  do  no  act  whereby  said  interest  might 
be  prejudiced,  but  then  it  is  insisted  that  the  claim  itself  still 
exists  in  the  hands  of  Cole  against  the  other  owners  of  the  boat 
individually  for  their  respective  proportions  thereof.  We  think 
not,  but  that  it  was  the  intention  of  the  parties  to  the  deed  of 
sale,  as  manifested  by  all  the  circumstances  surrounding  the 
transaction,  taken  in  connection  with  the  terms  of  the  deed  itself, 
to  transfer  to  Walker  not  only  Cole's  interest  in  the  boat,  but 
also  all  his  claims  upon  her  whatever,  for  advances  or 
otherwise.  We  are  further  fortified  in  this  opinion  by  the  fact 
that  the  account  of  Cole  upon  the  books  purports  to  have  been 
assigned  to  Walker,  contemporaneously  with  the  execution  of  the 
deed  of  sale.     Cole  called  for  the  books,  and  made  them  evidence, 
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and  no  circumstance  is  shown  to  discredit  this  item  of  the  account 
more  than  any  other  that  was  in  Walker's  handwriting,  and  yet 
all  the  other  entries  made  by  Walker  were  admitted  in  stating  the 
account  between  the  parties,  while  this  alone  was  rejected.  The 
reason  and  propriety  of  this  distinction  we  cannot  perceive.  The 
books  of  the  boat  were  as  much  evidence  for  the  defendants  as 
against  them.  The  complainant  called  for  and  introduced  the 
the  books  in  evidence,  and  he  was  bound  to  admit  those  items 
which  made  against  as  well  as  those  which  operated  in  his  favor, 
unless  he  could  show  that  the  items  to  his  prejudice  had  been 
improperly  inserted.  This  he  did  not  do,  and  unexplained  by 
evidence,  the  reasonable  presumption  is,  that  the  parties  had  the 
books  before  them  at  the  time  of  the  transfer  to  Walker ;  that 
the  last  entry  upon  Cole's  account  was  made  contemporaneously 
with  the  execution  of  the  deed  of  sale,  and,  therefore,  should 
have  been  taken  into  consideration  in  stating  the  account  between 
the  parties. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  bill  dis- 
missed at  the  costs  of  the  appellee. 


Decree  reversed. 


Newton  D.  Strong  et  al.,  appellants,  v.  Lewis  J.  Clawson, 

appellee. 

Jippeal  Jrom  Madison. 

A  Court  of  Equity  has  jurisdiction  in  tlie  adjustment  of  unsettled  accounts  between 
partners. 

Bankrupts,  who  by  their  discharge  have  been  divested  of  all  liability,  or  interest  in 
the  subject  matter  of  a  suit,  are  competent  witnesses  in  such  suit. 

It  is  a  well  settled  principle,  that  by  a  decree  of  bankruptcy,  the  assignee  succeeds 
immediately  to  all  the  rights  and  interests  of  the  bankrupt  to  precisely  the 
same  extent  that  the  bankrupt  himself  had,  subject  to  and  affected  by,  all 
the  equities,  liens  and  incumbrances  existing  against  them  in  the  hands  of 
the  bankrupt.  The  same  rule  applies  to  the  purchaser  at  an  assignee's  sale 
of  the  bankrupt's  effects,  (o) 

Bill  in  Chancery,  &c.,  in  the  Madison  Circuit  Court,  filed  by 
the  appellants  against  the  appellee. 

(a)  Holbrook  v.  Brenner,  31  111.  R.  501. 
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The  bill  averred  tliat  John  Sigerson  and  Enos  H.  Harrison, 
of  the  firm  of  Sigerson  &  Harrison  and  the  appellee  became  part- 
ners for  the  purchase  and  shipment  of  corn,  oats  and  flour,  and 
accordingly  made  purchases  and  shipments  of  those  articles  to 
Wallace  Sigerson,  of  New  Orleans  ;  that  the  consignee  remitted 
the  net  proceeds  of  the  sales  ;  that  the  appellee  was  interested 
in  one-third,  and  Sigerson  &  Harrison  in  two-thirds,  in  the 
profit  and  loss  of  the  shipments  ;  that  there  was  a  loss  on  the 
corn  and  oats  of  $507.06,  and  on  the  whole  shipment,  of 
$570.75,  which  was  paid  by  Sigerson  &  Harrison  solely  ;  that 
the  appellee  was  duly  notified  of  such  loss  and  requested  to  pay 
his  proportion,  which  he  refused  to  do,  and  the  claim  was  placed  in 
the  hands  of  the  appellants  for  collection ;  that  Sigerson  & 
Harrison,  being  at  that  time  indebted  to  the  appellants  for  legal 
services  in  the  sum  of  $120,  assigned  their  claim  against  the 
appellee  to  secure  their  indebtedness  and  expenses  of  collection, 
the  balance  to  be  paid  over  to  them  ;  that  Sigerson  &  Harrison 
subsequently  became  bankrupts,  and  that  their  residuary 
interest  in  said  claim  coming  to  the  hands  of  the  assignee 
in  bankruptcy,  he  offered  the  same  at  public  sale  subject 
to  the  appellants'  claim,  and  the  appellee,  who  had  previous 
notice  of  such  claim,  became  the  purchaser  at  six  and  one-fourth 
cents.     The  claim  against  the  appellee  was  $190.25. 

Appellants  prayed  that  Clawson  be  decreed  to  pay  them  the 
aforesaid  sum  of  $120,  and  a  reasonable  amount  for  expenses  of 
collecting  said  claim,  &c. 

The  depositions  of  Sigerson  and  Harrison,  among  others, 
were  read  in  evidence  on  the  hearing  at  the  August  term,  1847, 
the  Hon.  Gustavus  P.  Koerner  presiding,  when  the  bill  was  dis- 
missed. 

The  allegations  of  the  bill  were  substantially  p  roved,  and  the 
leading  facts  are  briefly  adverted  to  in  the  Opinion  of  this  Court. 

» 

H.  W.  Billings  and  L.  Parsons,  Jr.,  for  the  appellants. 
1.     An  assignee  in  bankruptcy  succeeds  to  all  the  eff'ects  of 
the  bankrupt  and  takes   subject  to  all  liens  and  incumbrances 
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existing  against  them  in   the   hands  of   the  bankrupt.     Talcott 
V,  Dudley,  4  Scam.  435,  and  cases  there  cited. 

2.  The  purchaser  at  a  bankrupt  sale  of  a  chose  in  action, 
takes  subject  to  all  equities  it  was  subject  to  in  the  hands  of  the 
bankrupt,  and  the  doctrine  of  caveat  em'ptor  applies  in  full 
force.  Murray  v.  Lylburn,  2  Johns.  Ch.  R.  443-4  ;  Mitford  v. 
Mitford,  6  Vesey,  100  ;  1  Atkins,  162  ;  Clason  v.  Morris,  10 
Johns.  439  ;  England  v.  Clark,  4  Scam.  489  ;  ea7/)«r/e  Herbert, 
13  Vesey,  187  ;  Webster  v.  Wise,  1  Paige,  320  ;  Hawley  v. 
Cranmer,  4  Cowen,  718. 

3.  This  suit  was  properly  brought  in  Chancery.  The  rem- 
edy of  one  partner  against  another,  when  no  balance  has  been 
struck,  is  in  Equity  and  not  in  Law.  Kennedy  v.  M'Fadon,  3 
Har.  &  Johns.  197  ;  Harly  v.  Cram,  4  Cowen,  719  ;  Southgate 
V.  Montague,  1  Paige,  41.  Partnership  transactions  form  a 
special  branch  of  Chancery  jurisdiction.  1  Story's  Eq.  §  663, 
&c.;  McLanahan  v.  Elery,  3  Mason,  269,  and  2  Barb.  Dig. 
356-7  ;  Duncan  v.  Lyon,  3  Johns.  Ch.  R.  360. 

4.  It  is  too  late  to  object  to  the  testimony  of  Sigerson  and 
Harrison  at  the  hearing.  Town  v.  Needham,  3  Paige,  551-2  ; 
Neville  v.  Demint,  1  Green's.  Ch.  R.  44  ;  4  Barb.  &  Harr.  Dig. 
736,  §  7,  &c. 

W.  Martin,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  Although  the  want  of  jurisdiction  was  earn- 
estly pressed  by  counsel,  yet  it  seems  to  us  that  of  all 
others,  this  bill  states  a  case  peculiarly  within  the  jurisdic- 
tion of  a  Court  of  Equity.  The  complainants  are  the 
assignees  of  an  account  as  collateral  security  for  a  pre-existing 
debt,  of  two  members  of  a  special  partnership,  against  a 
third  for  the  defendant's  proportion  of  losses,  sustained  in 
the  adventure,  and  paid  by  the  other  two,  and  the  assignors 
have  become  bankrupt  since  the  assignment,  and  their  resid- 
uary interest  in  the   account,    amounting   to  $70.25,    sold  by 
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the  assignee  in  bankruptcy,  and  bid  in  by  the  defendant  himself. 
As  one  of  the  objects  of  the  bill  is  to  adjust  an  unsettled  account 
among  partners,  the  jurisdiction  of  a  Court  of  Equity  is  undoubt- 
ed. As  the  complainants  are  seeking  to  enforce  an  equitable 
interest  in  the  account,  which  a  Court  of  Law  would  not  recog- 
nize, they  are  driven  to  a  Court  of  Chancery  for  redress.  And 
then,  again,  the  defendant  became  the  purchaser  at  a  sale  which 
conveyed  the  legal  title  of  a  residuary  interest  in  an  account 
against  himself.  In  this  Court  alone  could  the  complainants  en- 
force their  rights. 

Nor  were  Sigerson  &  Harrison  incompetent  witnesses  as  was 
argued  for  the  defendant.  By  their  discharge  in  bankruptcy, 
their  liability  to  the  complainants  ceased,  and  it  was  no  interest 
to  them  whether  anything  should  be  recovered  from  the  defen- 
dants or  not.  Admitting  that  they  did  not  schedule  Strong  & 
Hall's  debt,  it  was  still  extinguished  by  their  discharge,  unless  it 
was  fraudulently  omitted,  which  is  not  established  by  the  evi- 
dence. 

But  it  was  insisted  that  the  defendant  was  a  honafide  purchaser 
of  this  demand  at  the  assignee's  sale.  But  this  is  not  so.  Ad- 
mitting that  he  had  no  notice  of  the  complainant's  interest  in  the 
demand,  still  he  took  it  subject  to  all  the  equities  existing  against 
it  in  the  hands  of  the  bankrupts.  This  question  was  fully  settled 
by  this  Court  in  the  case  of  Talcott  v.  Dudley,  4  Scam.  427,  and 
it  is  unnecessary  to  review  the  authorities  again.  In  that 
case,  this  Court  said :  "I  take  it  to  be  a  well  settled  principle  of 
law,  that  by  a  decree  of  bankruptcy,  the  assignee  succeeds  imme- 
diately to  all  the  rights  and  interests  of  the  bankrupt  to  just  the 
same  extent  that  the  bankrupt  himself  had,  subject  to  and  affected 
by  all  the  equities,  liens  and  incumbrances  existing  against  them 
in  the  hands  of  the  bankrupt,"  and  the  same  rule  applies  to  the 
purchaser  at  the  bankrupt  sale,  as  will  be  found  by  an  examina- 
tion of  the  cases  referred  to  and  relied  upon  by  the  Court  in  that 
case. 

The  defendant  admits  that  he  was  interested  in  the  shipment 
of  corn,  but  denies  his  connection  with  the  operation  in  oats  and 
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flour.  The  allegations  of  the  bill  are,  however,  sustained  by 
Sigerson  &  Harrison.  They  both  state  clearly  and  unequivocally, 
that  Cla-wson  was  interested  with  them  to  the  amount  of  one- 
third  in  all  those  shipments,  and  that  by  their  co-partnership 
agreement,  he  was  to  share  one-third  the  profits,  and  to  sustain 
one-third  of  the  losses.  The  evidence  also  shows  that  the  losses 
sustained  amounted  to  $570.75,  which  were  borne  by  Sigerson 
&  Harrison,  Clawson's  proportion  of  which  was  $190.25.  The 
evidence  of  all  of  this  is  so  clear  that  it  is  not  necessary  to  set  it 
out  particularly.  This  account  Harrison  swears  he  assigned  to 
complainants  to  pay  a  debt  due  to  them  from  Sigerson  &  Harrison, 
the  amount  of  which,  however,  he  does  not  recollect,  nor  do  we 
find  it  sufficiently  ascertained  in  any  other  part  of  the  record. 
As  the  complainants  clearly  show  themselves  entitled  to  relief,  the 
decree  of  the  Circuit  Court  must  be  reversed,  with  costs  ;  but  as 
the  amount  to  which  they  are  entitled  is  not  shown,  the  record  will 
have  to  be  remanded,  with  directions  to  the  Circuit  Court  to  refer 
it  to  a  Master,  to  ascertain  and  report  the  amount  of  the  debt 
due  from  Sigerson  &  Harrison  to  the  complainants,  to  secure 
which  this  account  was  assigned,  and  upon  the  coming  in  and 
confirmation  of  the  report,  to  enter  a  decree  thereon  in  favor  of 
the  complainants  against  Clawson  for  the  amount. 

Decree  reversed. 
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The  People  of  the  State  of  Illinois,  appellants,  v.  The  City 
OF  St.  Louis  et  al.,  appellees. 

Jlp'peal  from  St.  Clair. 

The  State  of  Illinois,  as  a  political  corporation,  has  a  right  to  institute  a  suit  in 
any  of  its  Courts,  whether  it  be  required  by  its  pecuniary  interests,  or  the 
general  public  welfare  demand  it.  If  the  subject  of  the  suit  be  local,  the 
suit  must  be  commenced  in  the  coimty  of  its  locality,  imless  the  Legislature 
has  specially  authorized  it  to  be  commenced  elsewhere. 

A  Court  of  Chancery  may  grant  preventive  as  well  as  remedial  relief,  and  this 
may  be  done  where  the  act  threatened  would  be  punishable  imder  the  criminal 
laws  as  a  nuisance. 

The  Mississippi  river  is  a  navigable  stream,  declared  to  be  so,  and  recognized  as 
such  by  numerous  treaties  and  many  public  laws. 

The  several  States  bordering  on  the  Mississippi  river  may  change  its  current,  or 
even  fill  up  some  of  its  navigable  channels,  whenever  they  find  it  necessaiT-  to 
their  own  well  being,  taking  care  that  they  leave  a  free  navigation  to  those 
who  have  a  right  to  navigate  it. 

Individuals  may  make  any  erections  on  their  own  land  which  do  not  infringe 
upon  the  public  easement ;  but  they  have  no  right  to  erect  a  nuisance  in  the 
highway.  It  is  not  for  them,  but  the  State,  to  judge  whether  the  whole  of  a 
public  highway  is  necessary  for  the  public  accommodation. 

The  eastern  channel  of  the  Mississippi  river  between  Bloody  Island  and  the 
main  land  is,  in  fact,  and  within  the  meaning  of  the  law,  navigable,  and  apart 
of  the  common  highway,  and  cannot,  therefore,  be  obstructed. 

It  is  not  every  purpresture  that  amoimts  to  a  nuisance,  and  if  it  does  not,  when 
the  interposition  of  a  Court  of  Equity  is  invoked,  it  will  take  upon  itself  to  in- 
quire whether  the  interests  of  the  State  would  be  promoted  by  its  interference, 
and  if  they  would  not,  the  Coiu-t  would  refuse  its  aid.  But  if  the  purpresture 
do  amount  to  a  nuisance,  then  the  Court  cannot  inquire  how  the  public  good 
may  be  affected,  but  will  interpose,  and  abate  the  nuisance. 

Bill  in  Chancery  for  an  injunction,  &c.,  in  the  St.  Clair 
Circuit  Court,  filed  by  the  appellants  against  the  appellees,  and 
heard  before  the  Hon.  Gustavus  P.  Koerner,  at  the  September 
term,  1848. 
The  bill  set  forth,  in  substance,  the  following  facts,  to  wit  : 
1.  That  the  city  of  St.  Louis,  a  public  corporation  situated 
in  the  State  of  Missouri,  through  her  agents  and  Henry  J.  Hall, 
James  Conran,  Anthony  Bennet  and  John  Schreiber,  who  are 
also  made  defendants  to  the  bill  together  with  divers  and  sundry 
persons  to  the  orators  unknown,  on  the  12th  day  of  June,  1848, 
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and  from  that  time  up  to  the  application,  in  the  county  of  St. 
Clair  and  State  of  Illinois,  deposited  large  quantities  of  rock  and 
stone  in  the  eastern  channel  of  the  Mississippi,  between  Bloody 
Island  and  the  eastern  bank  of  said  river. 

2.  That  the  depositing  of  said  rock,  &c.,  was  seriously 
injuring  and  irremediably  destroying  the  navigation  of  said 
eastern  channel  of  said  river  within  said  county,  &c.,  and  that,  if 
continued,  would  entirely  destroy  the  navigation  of  said  eastern 
channel. 

3.  That  defendants  were  endeavoring  to  build  a  rocky  road 
across  the  entire  eastern  channel  of  said  river,  in  said  county,  &c. 

4.  That  said  river  is  a  public  highway  and  so  declared,  &c., 
and  ever  to  be  kept  open  for  the  use  of  the  people,  &c. 

5.  That  said  eastern  channel  is  navigable  for  steam  boats, 
flat  boats  and  barges,  and  that  the  free  and  uninterrupted  naviga- 
tion of  said  river  is  valuable  beyond  all  possible  calculation  to  the 
orators,  and  that  the  obstruction  thereof  is  injurious  to  the  ora- 
tors in  a  larger  sum  than  can  be  calculated,  and  that  the  deposit 
of  rock  hereinbefore  set  forth  is  an  obstruction  to  the  free 
use  of  said  channel  in  said  county,  &c.,  and  if  permitted  to  be 
continued  would  irremediably  destroy  that  part  of  said  channel, 
in,  &c.,  (as  before  described.) 

6.  That  defendants  were  attempting  by  said  obstruction 
to  turn  the  entire  channel  of  the  Mississippi  river  into  the 
western  channel  of  said  river,  on  the  western  side  of  Bloody 
Island  ;  that  the  work  is  impracticable,  and,  if  completed,  would 
cause  large  portions  of  the  Illinois  shore  in  said  county  to  fall  in, 
and  shoals  and  sand  bars  to  be  formed  where  the  channel  now 
runs,  and  make  said  channel,  now  safe  and  navigable,  unsafe  and 
dangerous,  and  injure  the  orators. 

7.  That  the  orators  have  the  sole  right  to  regulate  roads 
within  the  limits  of  the  State  of  Elinois  ;  and  the  defendants 
were  attempting  to  build  and  regulate  a  public  road  across 
the  navigable  eastern  channel  of  the  Mississippi  river, 
infringing  upon  the  rightful  jurisdiction  and  sovereignty  of  the 
orators. 
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8.  That  the  county  of  St.  Clair  has  a  right  to  erect  a 
ferry,  by  virtue  of  an  Act,  approved  2nd  day  of  March,  A.  D. 
1839,  entitled  ^'»jSn  Jict  to  authorize  St.  Clair  county  to 
establish  a  Jerry  across  the  Mississippi  river ^^^  and  that  a 
portion  of  the  profits  of  said  ferry  f  go  to  the  State  of 
Illinois. 

9.  That,  by  virtue  of  said  law,  St.  Clair  county  did  estab- 
lish said  ferry  from  a  point  in  said  county  upon  said  river,  about 
40  yards  below  where  said  defendants  were  depositing  said  rock, 
&c.,  and  that  the  orators  have  derived  and  are  deriving  large 
profits  from  the  same,  and  that  said  profits  will  increase  annual- 
ly, &c.,  and  that  if  said  obstruction  is  continued  as  contrived  by 
said  defendants,  would  entirely  remove  the  water  of  said  river 
from  the  landing  of  said  ferry  upon  the  Illinois  shore,  and  entire- 
ly destroy  the  value  thereof,  and  deprive  orators  of  large  sums  of 
money  yearly  ;  that  said  work  is  carried  on,  &c.,  by  defendants, 
their  agents,  servants,  workmen,  boatmen  and  other  persons, 
acting  in  concert,  whose  names  are  unknown  to  orators  ;  that  the 
city  of  St.  Louis,  also  made  defendant,  was  a  public  corporation 
without  the  jurisdiction  of  this  State,  and  constituted  by  and  in 
the  State  of  Missouri,  and  was  engaged  in  and  encouraging  the 
deposits  of  rock,  &c.,  as  aforesaid,  by  paying  and  promising  to 
pay  those  personally  engaged  in  said  work  ;  that  said  city  of 
St.  Louis,  through  her  constituted  authorities,  had  passed  sundry 
ordinances  from  time  to  time,  which  are  made  a  part  of  the  bill  ; 
and  that  said  defendants  were  about  to  commence  or  had  com- 
menced to  build  another  dam  across  said  channel,  to  extend  from 
the  head  of  Bloody  Island  in  St.  Clair  county,  to  a  point  on  the 
Illinois  shore  in  the  county  of  Madison,  the  more  efi"ectuany  to 
fill  up  and  obstruct  said  eastern  channel,  &c.,  depriving  the  ora- 
tors of  the  profits  of  said  ferry  and  the  use  of  said  channel. 

10.  That  the  orators  could  only  have  adequate  relief  in 
a  Court  of  Chancery  ;  that  injunction  be  awarded  and  that 
upon  the  above  bill,  on  the  26th  of  June,  an  injunction  issued 
as  above  prayed  for,  which  writ  of  injunction  was  duly 
served,  &c. 

ILL.   R.  VOL.   X.  24 
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At  the  September  term,  the  City  of  St.  Louis  appeared  and. 
filed  a  demurrer  to  the  bill  as  follows,  to  wit  : 

1.  That  complainants  have  not  by  the  bill  made  such  a  case 
as  entitles  them,  in  a  Court  of  Equity,  to  any  discovery  or 
relief  from  or  against  the  City  of  St.  Louis,  touching  the- 
matters,  &c. 

2.  That  the  Circuit  Court  in  and  for  the  county  of  San- 
gamon, State  of  Illinois,  and  not  the  said  St.  Clair  Circuit  Courts 
had  jurisdiction  of  the  several  matters  contained  in  the  said 
bill. 

3.  That  the  Circuit  Court  in  and  for  the  county  of  St. 
Louis  and  State  of  Missouri,  and  not  the  said  St.  Clair  Circuit 
Court  hath  jurisdiction  of  all  the  matters  set  forth  and  alleged  in 
the  said  bill. 

4.  That  the  city  of  St.  Louis  is  improperly  joined  in  the 
said  bill  as  defendant  with  John  Schreiber  and  others,  where- 
fore, &c. 

John  Schreiber,  one  of  the  defendants,  pleaded,  that  he  is  a 
resident  of  the  State  of  Missouri,  and  was  at  the  time  the  bill 
was  filed,  and  never  resided  in  the  county  of  St.  Clair  and  State 
of  Illinois  ;  nor  was  he  ever  found  in  said  county  of  St.  Clair  and 
State  of  Illinois. 

The  other  defendants,  Henry  J.  Hall,  Anthony  Bennett  and 
James  Conran  filed  answers  which  set  forth,  in  substance,  the  fol- 
lowing, to  wit :  they  denied  that  at  or  before  filing  said  bill  of 
complaint  they  had  been  engaged  in  depositing  rock,  &c.,  in  the 
eastern  channel  of  the  Mississippi  river;  and  admitted  that  the 
Mississippi  river  forms  the  boundary  line  between  the  States  of 
Illinois  and  Missouri,  and  had  been,  and  then  was  a  public  high- 
way, open  to  the  free  use,  &c.;  but  denied  that  the  waters  between 
Bloody  Jsland  and  the  Illinois  shore,  were  then  or  had  been  consid- 
ered the  ordinary  navigable  waters  of  said  river,  but  that  the  ordi- 
nary navigable  portion  of  said  river  in  the  vicinity  of  Bloody 
Island  was  on  the  west  side  of  said  island  ;  and  denied  that  the 
filling  up  of  the  waters  on  the  east  side  of  said  island,  would 
destroy  any   channel    of  the   said  river  ;  and  alleged  that  the 
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filling  up  of  said  eastern  channel  would  be  of  incalculable  advan- 
tage to  the  people  of  the  State  of  Illinois,  and  would  improve 
the  navigation  of  said  river  ;  admitted  that  the  City  of  St.  Louis 
was  a  public  corporation,  &c. ,  and  alleged  that  the  Legislature  of 
Missouri  authorized  the  prosecution  of  said  works.  That  the  said 
City  had  passed  ordinances,  and  that  by  the  aforesaid  authority 
and  that  of  the  United  States,  they  commenced  a  stony  dyke 
■  from  Venice  on  the  Illinois  shore,  running  down  said  shore  towards 
the  head  of  Bloody  Island,  in  order  to  produce  a  deflection  of  the 
water  in  said  river.  That  in  order  to  secure  the  said  work,  a  cross 
dyke  had  also  been  commenced  from  the  Illinois  shore  to  Bloody 
Island  in  St.  Clair  county  ;  and  averred  that  Bloody  Island  and 
the  land  on  the  Illinois  shore,  for  at  least  a  half  mile  above  and 
below  said  cross  dyke,  belonged  to  individuals,  who  granted  to 
the  City  of  St.  Louis  express  permission  to  construct  said  cross 
dyke.  And  that  the  City  of  St.  Louis,  in  order  to  construct  said 
works  upon  the  plan  mentioned,  entered  into  contracts  with  these 
defendants  and  John  Schreiber  co-defendant  ;  admitted  that  the 
county  of  St.  Clair  did  establish  a  ferry  according  to  law,  &c.; 
but  denied  that  the  complainants  have  any  interest  in  said  ferry, 
and  averred  that  it  is  the  exclusive  property  and  right  of  St. 
Clair  county,  and  denied  having  attempted  to  built  a  rocky  road, 
&c.,  and  infringe  upon  the  rightful  sovereignty  of  said  complain- 
ants. 

Afterwards  the  following  state  of  facts  was  agreed  upon, 
to  wit :  That,  at  the  time  of  filing  said  bill,  said  defendants, 
Hall,  Conran  and  Bennett,  were  about  to  deposit  stone  in  the 
Mississippi  river,  with  the  intention  of  constructing  a  dyke 
from  Venice,  on  the  Illinois  shore,  to  the  head  of  Bloody 
Island ;  that  for  the  purpose  of  showing  that  said  dyke  was 
the  same  projected  and  in  part  constructed  by  the  United 
States,  for  the  years  1838,  1839  and  1840,  the  said  parties 
might  refer  to  any  correspondence  with  any  of  the  officers 
of  the  General  Government  or  official  documents  ;  that  the 
City  of  St.  Louis,  through  the  said  defendants,  was,  at  the 
time  of  filing  said  bill,  about   to  continue   and   complete   the 
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construction  of  said  dyke  by  depositing  stone  in  the  water  as 
above  stated  ;  that  the  work  was  to  be  done  by  said  defendants 
under  the  direction  of  an  agent  of  the  City  of  St.  Louis,  in 
pursuance  of  ordinance,  &c.;  that  the  said  dyke  was  and  is 
designed  to  deflect  the  main  body  of  the  water  in  the  Mississippi 
river  towards  the  western  side  of  Bloody  Island  ;  that  it  was  the 
intention  of  said  defendants  to  raise  said  dykes  to  a  height  of 
four  or  five  feet  above  low  water  mark ;  that  a  direct  line  from 
the  Illinois  shore  to  Bloody  Island  is  about  250  yards,  and  from 
Bloody  Island  to  the  Missouri  shore  about  850  yards  ;  that  the 
usual  and  ordinary  channel  of  the  Mississippi  is  now,  and  has 
been,  time  out  of  mind,  on  the  west  side  of  Bloody  Island,  and 
regarded  as  the  usual  navigable  channel  of  the  Mississippi 
river ;  and  the  said  dyke  (in  the  opinion  of  defendants, 
plaintiffs  not  admitting)  would  not  injure,  but  benefit  said 
channel. 

It  was  further  agreed  that,  in  times  of  high  water  and  floocis, 
steam  boats,  barges  and  other  water  crafts,  heretofore,  and 
up  to  the  filing  of  complainant's  bill,  had  passed  up  and  down 
on  the  eastern  side  of  Bloody  Island  ;  and  likewise  in  ordinary 
stages  of  the  river,'  small  water  crafts  such  as  steamboats  of 
light  draught,  flat  boats  and  barges,  had  passed  up  and  down 
on  the  east  side  of  said  Island  ;  and  at  high  and  ordinary 
stages  of  the  river,  steam  boats,  &c.,  lie  up  or  moor  between 
Bloody  Island  and  the  Illinois  shore ;  but  in  low  stages  of  the 
water,  said  channel  was  not  safe  and  was  not  used  for  purposes 
of  navigation,  but  was  used  for  the  purpose  of  mooring  vessels ; 
that  if  the  said  dyke  is  made,  the  channel  between  Bloody  Island 
and  the  Blinois  shore  would  be  so  obstructed  that  steam  boats 
or  other  craft  would  be  prevented  from  passing  up  and  down 
said  channel,  except  in  high  stages  of  said  river ;  that  it  was 
also  expected  that  the  making  of  said  dyke  would  have  the 
effect  to  cause  said  channel  on  the  east  side  of  Bloody  Island 
to  fill  up  with  sand  and  other  deposits  to  the  height  of  said 
dyke ;  that  it  was  also  expected  that  the  making  of  said  dyke 
■would   have   the   further   effect   to   cause   an    accumulation   of 
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deposit  and  sand  in  front  of  the  place  on  the  Illinois  shore,  where 
the  St.  Clair  county  ferry  boats  land,  and  such  deposit  would,  in 
a  very  short  time  after  the  completion  of  said  dyke,  be  so  great 
that  the  said  ferry  boats  could  not  land  at  their  usual  landing 
place  during  low  water  ;  that  it  was  also  expected  that  it  would 
become  necessary,  in  a  very  short  time  after  the  completion  of 
said  dyke,  to  extend  said  ferry  wharf,  &c.,  out  and  west,  say  at 
least  three  hundred  yards  from  where  it  now  is  and  from  where 
said  boats  now  land,  and  it  might  become  necessary  to  make  said 
wharf  or  landing  further  down  the  river. 

It  was  further  agreed  that  Bloody  Island  and  the  land  on 
the  Illinois  shore,  from  the  northern  boundary  of  St.  Clair 
county  to  a  point  below,  between  where  the  ferry  boats  land, 
belonged  to  individuals  who,  before  the  filing  of  said  bill,  execu- 
ted to  the  City  of  St.  Louis  an  instrument  in  writing,  &c.,  filed 
with  the  bill. 

It  was  also  admitted  that  Bloody  Island  and  the  main  land  from 
Venice  down  to  and  below  the  present  landing  of  said  ferry  boats 
are  within  the  jurisdiction  of  the  State  of  Illinois. 

Upon  a  hearing  of  the  demurrer  of  the  City  of  St.  Louis  and 
the  plea  of  John  Schreiber,  the  Court  sustained  the  demurrer  and 
plea,  and  dismissed  the  bill  as  to  those  parties  ;  and  upon  a  hear- 
ing upon  the  bill,  answer  of  Conran,  Hall  and  Bennett,  and 
agreed  state  of  facts,  the  Court  dissolved  the  injunction  and  dis- 
missed the  bill. 

P.  B.  FouKE,  for  the  appellants. 

1.  The  Mississippi  river  is  a  public  highway.  8  U.  S. 
Laws,  page  57-83  ;  laws  of  1783,  declared  by  treaty,  1  U.  S. 
Laws,  140,  1895.  The  Mississippi  is  also  secured  as  a  public 
highway  by  the  laws  of  Congress  and  the  Constitutions 
of  the  several  States  bordering  upon  it.  See  Constitutions  of 
Illinois,  Louisiana,  Missouri,  and  Mississippi ;  Ordinance  of 
1787. 

2.  The  right  of  the  public  highway  extends  to  every 
part  of  it.      Rex  v.  Russell,  6  East,  427 ;  9  Wend.  571,  607, 
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610 ;  Angell  on  Watercourses,  213,  204.  Every  impediment 
thereof  becomes  a  public  nuisance.  4  Harr.  Dig.  293-8,  §  6: 
OTallon  V.  Daggot,  4  Missouri,  343  ;  Mayor  and  Aldermen 
of  Mobile  V.  Glover,  9  Porter,  577 ;  11  Ohio,  138  ;  2  Supple- 
ment to  U.  S.  Dig.  462,  §  4. 

3.  The  agreed  state  of  facts  admits  the  following  injuries : 
1.  obstructions  to  large  steamers  ;  2.  to  small  steamers  ;  3.  to 
landing  on  Illinois  shore  ;  4.  to  mooring  of  vessels  ;  5.  to  Ferry 
company  ;  6.  to  landing  o£  St.  Clair  county  ferry.  It  is  a  ship- 
ping point  at  the  terminus  of  the  great  western  mail  route,  and  for 
produce  of  every  kind. 

4.  Will  an  injunction  lie  in  such  cases  ?  The  principle  I  find 
laid  down  by  the  authorities  is,  that  when  a  thing  exists,  the 
Court  may  order  a  trial  at  Law ;  but  where  it  is  to  be  prevented, 
Equity  will  interfere.  Where  the  party  can  be  made  to  answer 
in  damages,  the  Court  may  hesitate  to  interfere,  but  where  the 
injury  is  irremediable.  Equity  will  assert  her  jurisdiction.  4 
Barb.  &  Har.  Dig.  321,  §§  4,  8,  9;  State  v.  Mayor  of  Mobile,  5 
Porter,  290  ;  9  Wend.  571. 

5.  And  the  Court  will  not  refuse  to  interfere,  merely  because 
it  is  a  case  of  first  impression,  if  there  is  a  wrong  sufficiently 
established  to  show  the  necessity  of  a  preventive  remedy.  2  Story's 
Eq.  Jur.  921-4  ;    ihicl.  §  959,  and  note. 

6.  We  contend  that  the  State  is  properly  plaintiff,  because  the 
alleged  wrong  was  an  infringement  of  her  sovereignty,  and  she  has 
jurisdiction  over  said  river  as  far  as  the  same  is  within  her  bor- 
ders, according  to  the  most  solemn  treaties  ever  entered  into,  and 
the  laws  of  the  United  States. 

The  Revised  Statutes  150,  §53,  authorize  injunctions  on  behalf 
of  the  State. 

The  injury  complained  of  is  a  public  nuisance  upon  her  property, 
or  property  equitably  represented  and  held  by  her,  and  if  permitted 
to  be  continued  would  injure  a  great  navigable  stream  within  her 
borders,  at  a  point  within  her  boundaries. 

When  this  State  was  admitted  into  the  Union  as  a  State, 
she   became    the   sovereign   power    over    all  the  territory  em- 
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braced  witliiii  her  boundaries  for  purposes  not  expressly  reserved, 
and  not  against  the  Constitution  of  the  United  States.  See  the 
Constitution  and  boundaries  of  Illinois. 

The  obstruction  complained  of  would  destroy  the  St.  Clair 
county  ferry,  thirty  per  cent,  of  the  profits  of  which  belong  to 
complainants.     Laws  of  1838,  p.  175. 

The  State  has  an  equitable  title  in  the  soil  over  which  her  high- 
ways pass,  sufiiciently  good  to  enable  her  to  maintain  actions  and 
to  prevent  obstructions.  2  Smith's  Leading  Cases,  148-9  ;  City 
of  Cincinnati  v.  The  Lessees  of  White,  6  Peters,  431  ;  State  v. 
Mayor  of  Mobile,  5  Porter,  280  ;  Cox  v.  State,  3  Blackf.  194  ;  4 
Call,  441 ;  9  Porter,  601. 

It  is  a  purpresture.  See  definition  of  this  term  in  3  Tomlin's 
Law  Die.  189  ;  7  Comyn's  Dig.  178  ;  2  Story  Eq.  Jur.  921. 

A  Court  of  Equity  will  interfere  to  prevent  an  infringement  or 
encroachment  upon  the  rights  of  the  public,  on  information  or 
bill  where  the  wrong  complained  of  is  a  purpresture.  Attorney 
Gen.  V.  Cleaver,  18  Ves.  218  ;  2  Story's  Eq.  Jur.  §  924  and 
note ;  Mitford's  Eq.  PL  144-5 ;  Attorney  Gen.  v.  Johnson,  2 
Wilson,  101-2  ;  Attorney  Gen.  v.  Forbes,  2  Mylne  &  Craig,  129 
-30  ;  6  Paige,  559  ;  Hunt  v.  Mayor,  3  do.  213  ;  Attorney  Gen. 
V.  Cohoes  Co.,  6  do.  133. 

Any  and  all  persons  have  a  right  to  abate  nuisance  in  a  sum- 
mary way.     A  corporation  has  the  right  to  do  so.     9  Wend.  571. 

If  the  State  can  delegate  that  power,  she  possesses  it.  And 
the  same  rule  of  law  which  authorizes  a  summary  mode  to  abate^, 
will  justify  and  acknowledge  a  preventive  remedy. 

The  Court  will  not  refuse  because  it  is  a  case  of  first 
impression.  2  Story's  Eq.  Jur.  921-3 ;  ibid.  §  957,  and 
note. 

I  7.  Was  this  bill  filed  in  the  proper  Court  ?  it  is  regarded  as 
a  local  action.  Angell  on  Watercourses,  204,  214 ;  Rev.  Stat. 
93,  §  2. 

If  the  defendants  are  all  to  be  regarded  as  non-residents^  then 
the  State  has  a  right  to  commence  the  suit  in  any  county.  Rev. 
Stat.  93,  §  2. 
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Service  was  had  in  the  usual  way,  and  according  to  the  Re- 
vised Statutes,  93-4,  §  5. 

The  law  giving  the  Circuit  Court  of  Sangamon  county  jurisdic- 
tion, contained  on  page  149  of  the  Revised  Statutes,  the  51st  to 
the  62d  section  inclusive,  is  cumulative  and  does  not  take  away 
the  jurisdiction  from  the  other  counties.  See  proviso  to  §  61 ; 
also  §  63. 

As  to  construction  of  Statutes,  &c.  See  3  Iredell's  Eq.  R. 
471. 

8.     Was  the  City  of  St.  Louis  properly  a  party  ? 

The  City  demurred  to  the  merits  of  the  bill,  not  on  the  ground 
of  physical  disability,  and  consequently  brings  herself  into  Court 
by  so  doing.  People  of  New  Jersey  v.  The  State  of  New  York, 
6  Peters,  523  ;  9  N.  Hamp.  394. 

The  construction  is,  that  nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  Court,  but  that  which  specially  ap- 
pears to  be  so.     2  Scam.  269  ;  ib.  279. 

Every  presumption  is  to  be  made  in  favor  of  the  jurisdiction  of 
a  Court  of  general  jurisdiction.  Wells  v.  Mason,  4  Scam. 
85. 

If  there  had  been  no  statute  in  regard  to  the  matter,  the  suit 
would  have  been  properly  brought. 

The  plea  of  John  Schreiber  shows  no  personal  disability  to 
be  made  a  party  defendant  to  the  bill,  since  the  bill  charges 
his  connection  with  the  wrong  or  nuisance  enjoined,  and  it 
was  proper  to  make  him  a  defendant.  Mitford's  Eq.  PL  164- 
165. 

The  only  defence  is  that  they  have  the  authority  of  the  owners 
of  the  soil  upon  both  sides  of  this  channel,  &c.  2  Supp.  U.  S.. 
Dig.  462,  §  4 ;  3  Blackf.  194  ;  4  Harr.  Dig.  2938. 

And  I  again  wish  to  insist  upon  that  salutary  rule,  which  per- 
mits an  individual  to  resort  to  a  summary  mode  of  abating  a 
nuisance  because  of  the  tardiness  of  the  law,  will  permit  and 
justify  a  sovereign  State  in  asserting  her  rights,  and  arrest  the 
hand  of  the  destroyer  whilst  attempting  to  fix  upon  her  borders- 
an  irremediable  injury. 
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J.  M.  Krum,  and  R.  S.  Blennerhassett,  for  the  appellees. 

I.  The  Court  below  did  not  err  in  sustaining  the  demurrer  oi: 
the  City  of  St.  Louis,  one  of  the  defendants  to  the  complainants' 
bill,  and  the  causes  of  demurrer  set  out  in  the  record  are  sufficient 
to  sustain  the  decree  of  the  Circuit  Court.  Story's  Eq.  PI.  §  490, 
644 ;  2  Mad.  Ch.  Pr.  287  ;  1  Dan'l  Ch.  Pr.  607  ;  Cooper's  Eq. 
PI.  118,  160, 163  ;  Rev.>  Stat.  149,  §§  51,  61.  The  City  of  St. 
Louis  being  (as  shown  on  the  face  of  the  bill),  a  foreign  corpor- 
ation cannot  be  sued  in  this  State,  in  a  case  like  this,  the  suit  not 
having  relation  to  any  property,  franchise  or  freehold.  16  Johns. 
5  ;  5  Mass.  193  ;  16  Pick.  274,  512  ;  5  Cranch  61 ;  2  W.  Black. 
947;  Mitf.  Eq.  PI.  221,222. 

n.  The  plea  of  John  Schreiber  is  a  pure  plea,  and  goes  first 
to  the  jurisdiction  of  the  St.  Clair  Circuit  Court  over  the  person 
of  the  defendant  pleading  ;  and  secondly  to  the  character  and 
right  of  the  plaintiff  to  sue  in  said  Court  in  this  suit.  2  Dan'l 
Ch.  Pr.  714 ;  Story's  Eq.  PI.  §§660,  665,  694,  697  ;  Rev.  Stat. 
§  51,  61 ;  Cooper's  Eq.  PL  237,  241. 

m.  The  Court  below  did  not  err  in  finding  the  issue  made 
upon  the  answer  of  Hall,  Conran  and  Bennett  for  said  defendants. 

1.  Because  the  evidence  does  not  sustain  the  material  allega- 
tions of  the  bill ; 

2.  Because  the  evidence  does  not  show  that  said  defendants 
either  had  obstructed  or  were  about  to  obstruct  the  navigation  of 
the  Mississippi  river ; 

3.  Because  the  evidence  does  not  show  that  said  defendants 
either  had  created  or  were  about  to  create  a  public  nuisance  within 
the  jurisdiction  of  the  State  of  Illinois  ;  .:•  ^  . 

4.  Because  the  evidence  does  not  show  that  the  State  of 
Blinois,  at  the  time  of  filing  said  bill,  owned  or  possessed  any 
property,  real  or  personal,  which  was  or  might  be  affested  or 
injured  by  the  works  which  said  defendants  were  about  construct- 
ing ; 

5.  Because  the  evidence  does  not  show  that  the  people  of  Illi- 
nois had  any  legal  or  equitable  right  or  pecuniary  interest,  which 
was  or  might  be  affected  by  said  works  ; 
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6.  Because  the  evidence  does  not  show  that  said  defendants 
had  in  any  way  infringed  upon  the  sovereignty  of  the  State  of 
Illinois ; 

7.  Because  the  evidence  does  not  show  that  said  defendants 
either  had  created  or  were  about  to  create  or  erect  a  public  nuis- 
ance" in  any  part  of  the  navigable  waters  of  the  Mississippi  river  ; 
and 

-  8.  Because  the  evidence  does  not  show  that  the  channel  above 
the  said  works  is  in  any  way  injured  or  endangered  by  said 
works. 

•  In  support  of  the  last  proposition,  and  of  the  decree  of  the 
Court  below,  the  following  legal  grounds  are  assumed  and  main- 
tained : 

1.  A  nuisance  is  defined  to  mean  some  hurt,  inconvenience, 
damage  or  annoyance ;  and  a  nuisance  is  said  to  be  public  when 
it  annoys,  hurts  or  incommodes  citizens  and  the  public  generally; 

2.  The  evidence  does  not  support  the  allegations  of  the  bill, 
which  in  substance  alleges  the  works  complained  of,  to  be  a  pub- 
lic nuisance.     Rev.  Laws,  175,  §  134. 

3.  The  complainant's  bill  cannot  be  sustained  unless  the  evi- 
dence shows  that  the  defendants  either  had  in  fact  created,  or 
were  about  to  create  a  public  nuisance.  The  fears  of  mankind, 
though  reasonable,  will  not  create  a  nuisance.  A  Court  can  only 
interfere  to  prevent  or  abate  nuisances,  which  are  such  at  law. 
2  Atk.  751 ;  18  Vesey,  211,  218  ;  19  do.  620,  622  ;  3  Kent, 
430,  427,  (note)  ;  3  Black.  215,  219  ;  4  do.  167  ;  Thatcher's 
Crim.  R.  211 ;  2  U.  S.  Dig.  461 ;  17  Johns.  195  ;  3  Scam.  520; 
4  Paige,  229  ;  Story's  Eq.  PI.  §§  41,  42,  925 ;  3  Dan'l  Ch.  Pr. 
1834,  1857  ;  1  Humphrey,  524  ; 

4.  The  evidence  does  not  show  that  any  rights  of  prop- 
erty, either  public  or  private,  were  affected,  or  in  danger  of 
being  injured  or  affected  by  the  works  in  question,  and  un- 
less the  evidence  shows  some  interference  with,  or  violation 
of  a  subsisting  or  tangible  right,  a  Court  of  Equity  will 
not  interfere.  It  is  a  contradiction  of  terms,  to  say  that  a 
public   nuisance  can  be   created    or    suffered   without   violating 
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some  right,  and  the  burthen  rests  on  the  party  charging  the  exist- 
ence of  a  public  nuisance  to  show  affirmatively  what  right,  privi- 
lege or  franchise  is  violated  thereby.  2  Johns.  Ch.  R.  371  ;  3 
do.  287  ;  12  Peters,  91  ; 

5.  Conceding,  for  the  purposes  of  this  case,  that  the  evidence 
does  not  show  the  defendants  guilty  of  creating  or  suffering  what 
would  be  regarded  as  a  public  nuisance,  still  the  bill  cannot  be 
sustained,  because  it  is  apparent  that  the  complainants  have  an 
adequate  and  complete  remedy  at  law.  6  Pick.  395  ;  7  Johns. 
Ch.  R.  315 ;  5  do.  101  ; 

6.  Sovereignty  is  the  possession  of  the  highest  power — uncon- 
trolable  power,  or  supreme  dominion.  The  power  of  the  State 
of  Illinois  is  supreme  within  the  boundaries  of  the  State  in  res- 
pect to  certain  subjects,  and  for  certain  purposes.  It  may  be 
said,  therefore,  with  fitness  and  propriety,  that  the  State  of 
Illinois  is  a  sovereign  State,  and  that  she  possesses  sovereignty. 
But  there  are  subjects,  however,  within  the  limits  of  the  State, 
over  which  she  does  not  possess  sovereign  or  supreme  power. 
For  example  the  public  lands,  forts,  custom  houses,  light  houses, 
and  other  property  of  the  United  States,  navigable  rivers,  &c., 
&c.  Over  these  the  State  of  Illinois  does  not  possess  sovereign 
power,  although  the  subjects  are  within  her  territorial  limits.  It 
may  be  said  in  few  words,  that  the  State  of  Illinois  possesses 
sovereign  power  over  all  subjects  within  her  boundaries,  except  as 
to  such  as  the  State  of  Illinois  may  have  waived  or  abandoned 
control,  or  as  to  such  as  may  be  under  the  control  of  the  United 
States,  or  some  other  power. 

The  sovereignty  of  the  State  of  Illinois  over  the  Mississippi 
River  and  other  navigable  waters,  whether  exclusively  within  the 
boundaries  of  the  State  or  not,  is  a  qualified  sovereignty.  In  no 
sense  is  it  supreme  or  exclusive.  Every  State  in  this  Union  has 
the  same  control  as  the  State  of  Illinois  over  the  navigable  rivers 
within  her  boundaries.  The  works,  therefore,  of  the  defendants 
designed  as  they  are  proved  to  be  to  deflect  the  water  to  the  west 
side  of  Bloody  Island,  do  not  infringe  upon  the  sovereignty  of  the 
State  of  Illinois. 
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E.  Keating,  for  the  appellants  in  conclusion. 

I.  The  injury  complained  of  arose  in  St.  Clair  county  and 
there  being  no  express  restriction  of  jurisdiction,  the  subject  mat- 
ter of  the  bill  was  within  the  jurisdiction  of  the  Court.  Rev. 
Stat.  93,  §  2  ;  Angell  on  Watercourses,  159,  213  ;  Beaubien  v. 
Brinkerhoff,  2  Scam.  269,  279  ;  Wells  v.  Mason,  4  do.  85. 

II.  The  State  is  properly  complainant,  because  the  alleged 
wrong  was  an  infrigement  of  her  sovereignty,  was  a  public  nui- 
sance, upon  her  property,  property  equitably  represented  and  held 
by  her,  and  also,  because  if  permitted  to  be  continued,  it  would 
injure  a  great  navigable  highway  which  was  partially  within  her 
boundaries,  at  a  point  within  her  boundaries,  and  would  also 
destroy  the  St.  Clair  county  ferry,  thirty  per  cent,  of  which 
belonged  to  complainants. 

1.  The  Mississippi  is  a  public  highway.  8  U.  S.  Laws,  57, 
83  ;  law  of  1783,  so  declared  by  treaty ;  8  do.  140  ;  do.  1895. 

2.  The  Mississippi  is  also  secured  as  a  public  highway  by  the 
laws  of  Congress  and  the  Constitutions  of  the  States  bordering 
on  it.  See  Constitutions  of  Illinois,  Louisiana,  Mississippi,  and 
the  Ordinance  of  1787. 

m.  The  Mississippi  is  not  only  a  public  highway,  but  the 
owners  upon  the  banks  only  own  to  low  water  mark. 

1.  This  is  sustained  by  the  following  decisions.  Bullock  v. 
Wilson,  2  Porter,  448  ;  2  Smith's  Leading  Cases,  148-9  ;  Cox 
V.  State,  3  Blackf.  194  ;  4  Har.  Dig.  2938  ;  Howe  v.  Richards, 
4  Call,  441  ;  9  Wend.  571. 

2.  These  decisions  are  sustained  by  the  Acts  of  Congress. 
1.  U.  S.  Laws,  468,  §  9  ;  ib.  491 ;  ib.  140,  Art.  IV. 

rV.  When  the  State  of  Illinois  was  admitted  into  the  Union 
as  a  State,  she  became  the  sovereign  power  over  all  the  territory 
embraced  within  her  boundaries  for  all  purposes  not  expressly 
reserved,  and  not  against  the  Constitution  of  the  United  States, 
and  her  boundaries  embraced  the  territory  and  the  portion  of  the 
Mississippi,  where  the  wrong  complained  of  is  alleged  to  be. 

1.     The  boundaries  of  Illinois  in  the  Constitution  of  Illinois. 
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2.  The  State  has  an  equitable  title  to  the  soil  over  which  her 
highways  pass  sufficiently  good  to  enable  her  to  maintain  actions 
for  their  interruption  and  to  prevent  their  obstruction.  2  Smith's 
Leading  Cases,  148-9  ;  City  of  Cinn.  v.  Lessees  of  White,  6  Pe- 
ters, 431 ;  State  v.  Mayor  of  Mobile,  5  Porter,  280  ;  9  do.  587; 
Cox  V.  State,  3  Blackf.  194 ;  Howe  v.  Richards,  4  Call,  441 ;  3 
Kent's  Com.  427,  Pollard  t;.  Hogan,  3  How.  (U.  S. )  R.  212-230. 

V.  The  wrong  set  forth  in  the  bill  is  an  encroachment  upon  a 
public  highway,  within  the  jurisdiction  of  this  State,  properly 
cognizable  in  Equity.  1.  It  is  a  purpresture.  See  definition  of 
purpresture,  3  Tom.  Law  Die.  189 ;  7  Comyn's  Dig.  178 ;  2 
Story's  Eq.  921.  2.  A  Court  of  Equity  will  interfere  to  prevent 
an  infringement  or  encroachment  upon  the  rights  of  the  public 
upon  information  or  bill,  where  the  wrong  complained  of  is  a 
purpresture.  Attorney  General  v.  Cleaver,  18  Ves.  218  ;  2  Sto- 
ry's Eq.  §  924  and  note  ;  Mitford's  Eq.  PI.  144-5 ;  Attorney 
General  v.  Johnson,  2  Wilson,  101-2 ;  Attorney  General  v. 
Eorbes,  2  Milne  &  Craig,  129-30 ;  Mohawk  Bridge  Company  v. 
Utica  and  Schenectady  Rail  Road  Company,  6  Paige,  559  ;  Hart 
V.  Mayor  of  Albany,  3  do.  213  ;  Attorney  General  v.  Cohoes 
Company,  6  do.  133.  3.  Where  a  thing  exists,  a  Court  may  or- 
der a  trial  at  Law, but  where  it  is  to  be  prevented.  Equity  will  inter- 
fere. Bell  V.  Blount,  4  Hawkins,  385  ;  2  Barb.  &  Har.  Dig.  83, 
§  1 ;  Trustees  of  Watertown  v.  Cowen,  4  Paige,  5L0;  State  v. 
Mayor  of  Mobile,  5  Por.  280  ;  City  of  Georgetown  v.  Alexandria 
Canal  Company,  12  Peters,  92 ;  4  Barb.  &  Har.  Dig.  321,  §§  5, 
8,  9 ;  Gardner  v.  Village  of  Newburg,  2  Johns.  Ch.  R.  165 ; 
Reid  V.  GiflFord,  Hop.  Ch.  R.  416  ;  3  Eq.  Dig.  442;  1  Fonblanque, 
48-9  ;  North  River  Co.  v.  Hoffman,  5  Johns.  Ch.  R.  304.  4, 
If  there  is  a  wrong  sufficiently  established  to  show  the  necessity  of 
a  preventive  remedy,  an  injunction  is  proper,  and  the  Court  will 
not  refuse  to  interfere  merely  because  it  is  a  case  of  first  impres- 
sion.    2  Story's  Eq.  921-2-3 ;  ih.  §  959,  and  note. 

VI.  The  right  of  the  public  in  a  public  highway  extends 
to  every  part  of  it,  and  every  impediment  thereof  becomes  a 
public  nuisance.     Rex  v.  Morris,  1  Barn.  &  Adolph.  441 ;    Rex 
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V.  Lord  Grosvenor,  2  Starkie,  511 ;  Rex  v.  Trafford,  20  Eng. 
Com.  Law  R.  498  ;  Rex  v.  Ward,  31  do.  92 ;  Regina  v.  Randall, 
41  do.  292  ;  Rex  v.  Russell,  6  East,  427  ;  1  Hawk.  P.  C.  75,  §§ 
11-13  ;  U.  S.  Dig.,  title  "Nuisance"  ;  Shaw  v.  Crawford,  10 
Johns.  256  ;  4  Har.  Dig.  2938  ;  Hart  v.  Mayor  of  Albany,  9 
Wend.  571 ;  4  Mo.  343. 

Vn.  The  City  of  St.  Louis  was  properly  made  a  defendant, 
the  bill  charging  their  connection  with  the  injury  complained  of, 
and  the  major  part  of  the  defendants  having  been  duly  found 
within  the  State,  and  being  properly  made  defendants  by  coming 
in  and  demurring  to  the  merits  of  the  bill,  she  is  properly  before 
the  Court  for  a  full  determination  of  her  rights  in  the  subject 
matter  of  the  suit.  Brook  v.  Burt,  1  Beavan,  109,  note  ;  Story 
on  Pleading,  §  44,  and  note  ;  Mitford's  Eq.  164-5;  Story's  Eq. 
PI.  76,  note ;  People  of  N.  Jersey  v.  State  of  New  York,  6  Pe- 
ters, 323  :  3  Eq.  Dig.  72,  §16  ;  Libby  v.  Hodgdon,  9N.  H.  354. 

Vni.  The  statute  giving  jurisdiction  of  suits  where  the  State 
was  plaintiff  to  the  counties  where  the  defendants  reside,  or  may 
be  found,  should  not  be  construed  to  give  jurisdiction  in  only 
those  cases  where  all  the  defendants  resided  or  were  found  within 
the  county,  but  is  merely  cumulative,  and  without  any  such 
statute  the  complainants  could  have  brought  this  suit  in  the  Cir- 
cuit Court  of  St.  Clair  county. 

1.  The  statute  is  only  cumulative.  Rev.  Stat.  151.  2.  The 
ordinary,  practice  was  observed,  and  the  action  was  local.  Rev. 
Stat.  93,  §  2  ;  Angell  on  Watercourses,  204,  214.  3.  The  ordi- 
nary service  was  had.  Rev.  Stat.  93,  §  5  ;  ib.  94,  §  12  ;  3  Ire- 
dell's Eq.  R.  471. 

IX.  The  plea  of  John  Schreiber  shows  no  personal  disability 
to  be  made  a  party  defendant  to  the  bill,  since  the  bill  charges  his 
connection  with  the  wrong  or  nuisance  enjoined  and  it  was  proper 
to  make  him  a  defendant.     Mitford's  Eq.  PI.  164-5. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.*     The   question    of    jurisdiction  may  be  disposed 
of  in  few  words.     Independent    of   any   statutory  provision,  the 

•Tetxmbull,  J.  having  been  of  counsel  in  this  case,  took  no  part  in  the  decision. 
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State  as  a  political  corporation  has  a  right  to  institute  a  suit  in 
any  of  her  Courts,  whether  it  be  required  by  her  pecuniary  inter- 
ests or  the  general  public  welfare  demand  it.  If  the  subject  of 
the  suit  be  local,  the  suit  must  be  commenced  in  the  county  of 
its  locality,  unless  she  is  authorized  by  special  statute  to  com- 
mence it  elsewhere.  The  subject  of  this  suit  is  local,  and  the 
bill  was  properly  filed  in  St.  Clair  county,  where  the  alleged  nui- 
sance was  about  being  erected.  Whatever  might  have  been  said 
against  the  right  of  the  Court  to  bring  the  City  of  St.  Louis  before 
it  as  a  party,  that  question  is  waived  by  the  voluntary  appearance 
and  filing  a  demurrer  to  the  merits  of  the  bill.  All  the  other  par- 
ties were  brought  before  the  Court  in  the  mode  pointed  out  by  law. 

The  jurisdiction  of  the  Court  over  the  subject  matter  of  the 
suit  was  also  undoubted.  The  Court  of  Chancery  may  grant  pre- 
ventive as  well  as  remedial  relief,  and  this  may  be  done  where  the 
act  threatened  would  be  punishable  under  the  criminal  laws  as 
a  nuisance.  It  was  admitted  that  the  Court  may  prevent  or  remove 
a  private  nuisance,  and  it  is  equally  clear  that  it  may  do  so  when 
the  nuisance  affects  the  public  generally,  although  it  is  not  always 
bound  to  interfere  in  either  case.  No  better  case  could  be  desired 
to  illustrate  the  necessity  of  this  jurisdiction  than  the  one  before 
us.  If  the  acts  here  threatened  would  amount  to  a  nuisance,  the 
remedy  offered  by  a  criminal  prosecution,  would  be  entirely  inade- 
quate to  the  protection  of  the  public  franchise,  for  the  works  once 
erected,  it  is  admitted  on  all  hands  that  no  human  power  could 
ever  remove  them,  and  such  are  the  interests  involved  on  the  one 
hand,  that  the  prospects  of  a  prosecution  which  could  only  be 
followed  by  a  light  punishment,  present  no  sufiicient  terrors  to 
restrain  the  parties. 

But  the  important  question  presented  by  this  record  is,  whether 
the  works  in  progress  would  amount  to  a  nuisance.  It  is  admit- 
ted that  the  object  of  these  works  is,  and  the  effect  will  be,  to 
entirely  obstruct  the  eastern  channel  of  the  Mississippi  river, 
flowing  between  the  main  Illinois  shore  and  Bloody  Island.  The 
whole  of  this,  together  with  the  island,  as  well  as  all  the  contem- 
plated works,  are  entirely  within  this  State.     The  principal  chan- 
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nel  of  the  river,  with  about  five-eighths  of  the  water,  passes  west  of 
Bloody  Island  ;  and  this  channel  is  used  for  all  ordinary  purposes 
of  navigation,  passing  up  and  down  the  river;  while  the  eastern 
channel  can  only  be  navigated  with  a  small  class  of  steam  boats, 
and  with  flat  boats,  keel  boats  and  barges  ;  although  in  a  very  high 
stage  of  water,  it  is  safe  for  the  very  largest  class  of  boats  ;  and 
in  a  very  low  stage,  it  is  hardly  navigable  at  all,  but  is  used  for 
mooring  boats.  Although  the  Mississippi  is  not  what  is  termed 
by  the  Common  Law  a  navigable  stream,  yet  it  is  so,  in  fact,  and 
has  been  declared  to  be  so,  and  recognized  as  such  by  numerous 
treaties  and  many  public  laws.  While  its  outlet  and  western  border 
belonged  to  Spain,  it  was  declared  in  the  fourth  section  of  the 
treaty  of  1795,  between  the  United  States  and  that  power,  "that 
the  navigation  of  the  said  (Mississippi)  river  in  its  whole  breadth, 
from  its  source  to  the  ocean,  shall  be  free  only  to  his  subjects  and 
the  citizens  of  the  United  States,  unless  he  shall  extend  the  privi- 
lege to  the  subjects  of  other  powers  by  special  convention."  8  U. 
S.  Stat,  at  large,  141.  And  by  the  fourth  Article  of  the  Ordin- 
ance of  1787,  it  is  provided,  "that  the  navigable  water  leading 
into  the  Mississippi  and  St.  Lawrence,  and  the  carrying  places  be- 
tween the  same,  shall  be  common  highways,  and  forever  free,  as 
well  to  the  inhabitants  of  the  said  territory  as  to  the  citizens  of  the 
United  States,  and  those  of  any  other  State  that  maybe  admitted 
into  the  confederacy,  without  any  tax,  import  or  duty  therefor." 
It  is  an  important  inquiry  to  determine  what  kind  of  jurisdic- 
tion, the  several  States,  through  and  between  which  this 
river  and  its  tributaries  run,  may  exercise  over  such  parts 
of  them  as  are  within  their  respective  limits,  without  viola- 
ting the  rights  thus  secured  to  the  citizens  generally.  This 
is  certainly  a  delicate  question,  and  in  its  solution,  it 
is  necessary  to  examine,  as  well  the  rights  and  benefits 
secured  to  the  citizens  of  all  the  States,  as  the  powers  and 
jurisdiction  of  the  several  States  over  the  portions  of  this  great 
highway,  within  their  several  boundaries.  Indeed,  the  deter- 
mination of  the  one  settles  the  other  ;  for  the  sovereign 
power  of  these  States  over    this    highway,    is  only  limited,  or 
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diminished  by  the  guaranty  of  rights  to  the  common  citizens  of 
the  Union.  But  for  that  guaranty,  the  sovereign  power  of  the 
States  over  the  portions  of  the  river  within  their  limits,  would  be 
the  same  as  it  would  be  over  any  other  of  their  highways. 
What  then  is  this  common  right  guarantied  to  all  ?  What  bene- 
fits were  they  to  derive  from  it,  and  what  were  the  privileges 
which  they  were  to  enjoy?  The  object  to  be  attained  was  the 
promotion  of  commerce,  and  the  rights  secured  are  purely  com- 
mercial. The  States  can  do  nothing  which  will  substantially 
abridge  those  rights,  but  may  do  anything  which  will  not  have 
that  effect,  which  they  could  do  but  for  this  guaranty.  Without 
this  guaranty,  the  States  might  treat  any  portion  of  this  river 
within  their  limits  as  a  highway  or  not,  and  if  made  a  highway, 
their  control  and  jurisdiction  over  it  would  be  the  same  as  over 
any  other  of  their  highways.  This  guaranty  of  rights  to  the 
citizens  of  other  States,  although  made  before  the  creation  of 
any  of  the  States  through,  or  between  which  it  flows,  may  be 
construed  precisely  as  if  it  were  a  grant  made  subsequent  to,  or 
at  the  time  of  their  formation.  The  Ordinance  itself  does  not 
declare  the  Mississippi  river  to  be  a  common  highway  and  for- 
ever free  to  all  the  citizens  of  the  Union,  but  the  navigable 
waters  leading  into  it.  This  common  right  of  the  free  naviga- 
tion of  that  river  was  considered  as  already  existing,  and  the 
extent  and  nature  of  that  right  may  be  understood  from  the  pro- 
visions made  in  relation  to  the  tributaries,  as  all  were  undoubt- 
edly intended  to  be  placed  on  the  same  footing.  There  are  two 
prominent  restrictions  upon  the  States  to  be  formed  ;  one  was 
that  these  rivers  should  never  be  closed  against  the  citizens  of 
other  States,  and  the  other  that  no  tax,  impost  or  duty  should  be 
exacted  of  them  for  the  navigation  of  these  highways.  Where 
no  material  or  substantial  obstructions  are  created  by  the  States, 
within  whose  limits  those  rivers  run,  the  citizens  of  the  other 
States  cannot  complain.  The  substance  of  the  right  secured,  is, 
that  of  free  transit.  Suppose  one  State  or  nation  guaranty 
or  grant  to  the  citizens  or  subjects  of  another,  the  right  of 
freely  traveling  over  its  public  roads,  would  it  be  denied  that  such 
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State  or  nation  might  narrow  or  change  the  location  of  such 
road,  provided  its  free  and  commodious  passage  was  not  inter- 
rupted thereby  ?     It  is  the  substance  of  the  right  that  is  to  be 
observed,  and  when  that  is   enjoyed,  no  ground  of  complaint 
exists.     The  several  States  may,  within  their  own  jurisdictions 
do  whatever  they  please  with  this  river,  so  as  they  do  not  infringe 
upon  these  rights,  nor  otherwise  violate  the  rights  of  others.  This- 
power  is  necessary  to  the  States  for  the  proper  management  of 
their  own  domestic  concerns,  and  has  been  habitually  exercised  by 
all  ever  since  their  first  formation.     They  may  change  the  cur- 
rent of  this  river,  or  even  stop  up  some  of  its  confessedly  naviga- 
ble channels,  whenever  they  find  it  necessary  to  their  own  well 
being,  the  same  as   any  other  highway,  taking  care  that  they 
leave  a  free  navigation  to  those  who  have  a  right  to  navigate  it. 
As  in  the  case  before  us,  admitting  this  eastern  channel  to  be  un- 
questionably navigable,  and  hence  a  part  of   the  highway,  this 
State  has  a  right  to  fill  it  up   entirely  and  unite  the  island  with 
the  main  land,  if  the  main  channel  is  still  left  open  to  free  and 
uninterrupted   navigation.      If,  in   doing   this,  private   property 
would  be  damaged,  compensation  would  have  to  be  first  made  for 
that.     The  exercise  of  such  a  power,  at  this  or  some  other  point 
might  be  indispensable  for  the  terminus  of  a  railroad  or  canal  or 
some  other  public  work.     Without  this  power,  the  jurisdiction  of 
the  States  over  this  portion  of  their  territory  would  not  be  worth 
the  name. (a)     It  requires  no  vivid  imagination  to  see  in  the  fu- 
ture, the  immense  improvements  that  are  to  spring  up  all  along 
both  banks  of  this  river  from  its  source  to  its  mouth,  which  will 
be  of  immense  advantage  not  only  to  the  States  in  which  they 
are  situated,  and  the  local  interests  in  their  neighborhood,  but  to 
the  general  navigation  of  the  streams,  and  all  made  too,  by  the 
exercise  of  this  power  by  the  States  over  this  great  public  high- 
way.    To  deny  this,  is  to  deny  the  right  of  improvement,  as  well 
as  the  power  of   injury.     The  absolute  necessity  of  this  power 
may  be  illustrated  by  many  familiar  instances ;  such  as  the  im- 
provement of  the  Naples  flats  in  the  Illinois  river.     There  the 
river  is  broad,  and  nearly  as  navigable  in  one  part  as  another,  and 

(o)  Wither  v.  Buckley,  20  How.  U.  S.  K.  84  ;  Gilman  v,  PhUadelphia,  3  Wal.  U... 
S.  R.  713;2Ind.  R.  591. 
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who  would  deny  the  right  of  the  State  to  compress  the  water  into 
a  narrow  compass,  and  thus  deepen  the  channel. 

But  because  the  State  may  do  this  in  its  sovereign  capacity,  it 
does  not  follow  that  any  individual,  over  whose  land  the  river 
flows,  may  do  the  same.  The  State  may  shut  up-  or  abolish  a 
public  road  running  over  my  land,  while  if  I  obstruct  it  without 
the  sanction  of  law,  I  erect  a  nuisance,  although  the  road  may  be 
entirely  unnecessary.  These  works  are  erocted  with  the  license 
and  approbation  of  the  owners  of  the  soil  over  which  the  eastern 
channel  flows,  and  the  case  must  therefore  be  considered  precisely 
as  if  the  works  were  being  erected  by  the  owners  themselves.  We 
fully  recognize  their  right  to  make  any  erections  on  their  own 
land,  which  do  not  infringe  upon  the  public  easement,  but  they 
have  no  more  right  to  erect  a  nuisance  in  the  public  highway, 
than  as  if  the  title  to  the  land  was  in  the  State.  It  is  not  for 
individuals,  but  for  the  State  to  judge,  whether  the  whole  of  a 
public  highway  is  necessary  for  the  public  accommodation  or  not. 
Hence,  it  has  been  repeatedly  held,  that  any  erection  or  obstruc- 
tion placed  in  any  part  of  a  public  road  or  street  which  deprives 
the  public  of  the  use  of  any  part  thereof,  is  a  nuisance. 

In  Hart  v.  The  Mayor  of  Albany,  9  Wend.  584,  Mr.  Justice 
Sutherland  says  :  "The  public  are  entitled  to  the  use  and  enjoy- 
ment of  the  whole  of  a  highway,  and  no  individual  can  appropri- 
ate a  portion  of  it  to  his  own  exclusive  use,  and  shield  himself 
from  responsibility  to  the  public,  by  saying  that  enough  is  still 
left  for  the  accommodation  of  others."  This  law  is  administered 
in  its  fullest  extent  in  6  East,  427,  and  seems  to  be  the  generally 
admitted  doctrine,  with  some  few  exceptions,  as  where  materials 
are  temporarily  placed  in  the  street  to  be  used  in  erecting  a  build- 
ing, leaving  sufficient  room  for  the  passage  of  the  public  on  the 
other  side.(«)  And  the  law  seems  to  be  quite  as  tenacious  of 
the  rights  of  the  public  in  navigable  rivers  and  harbors.  In 
The  King  v.  Ward,  31  Eng.  Com.  Law  R.  92,  the  subject 
was  carefully  examined,  and  the  previous  cases  reviewed, 
and  it  was  held,  that  although  a  public  nuisance  by  an  erec- 
tion in   a  harbor  was   counterbalanced  by  the    public    benefit 

[a)  Nelson  v,  Godfrey,  12  Ul.  R.  23. 
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arising  from  the  act  complained  of,  yet  it  constituted  no  defence 
to  an  indictment  for  the  nuisance.  And  subsequently,  in  The 
Queen  v.  Randall,  41  Eng.  Com.  Law  R.  272,  where  the  defend- 
ant had  erected  a  wharf  between  high  and  low  water  marks  on  a 
navigable  river,  the  effect  of  which  was  to  deepen  the  centre  of 
the  river,  and  to  improve  the  general  navigation,  the  Court  "left 
it  to  the  jury  to  say  whether  the  wharf  itself  occasioned  any  hin- 
drance or  impediment  whatever  to  the  navigation  of  the  river  by 
any  description  of  vessels  or  boats,"  and  told  them  that  they 
were  not  to  take  into  their  consideration  the  circumstance  that  a 
benefit  had  resulted  to  the  general  navigation  of  the  river,  by  the 
mid-channel  of  the  river  being  kept  clear,  as  proved  by  the  de- 
fendant's witnesses."  Although  this  last  case,  considered  by 
itself,  may  be  thought  to  go  too  far,  it  seems  to  be  the  well  set- 
tled rule  in  prosecution  for  nuisances,  that  the  defendant  cannot 
set  off  equivalent  or  even  greater  benefits  resulting  to  the  public, 
for  the  erection  of  a  real  and  substantial  obstruction  in  a  public 
road  or  river.  In  other  words,  a  private  citizen  may  not  take  the 
public  welfare  into  his  own  hands,  and  justify  himself  for  such  a 
violation  of  some  of  its  rights,  under  a  plea  of  a  general  benefit. 
The  erections  proposed  are  unquestionably  of  such  a  character  as 
to  amount  to  a  nuisance,  if  the  eastern  channel  be  a  part  of  the 
public  highway,  for  they  would  destroy  it  altogether,  and  the 
Court  has  not  the  discretion  to  excuse  this,  even  on  account  of  a 
greater  benefit  which  might  accrue  to  the  public.  We  must,  then, 
address  ourselves  to  the  inquiry  whether  this  channel  is  navigable, 
for  by  this  alone  can  we  determine  whether  the  public  have  an 
easement  there. 

The  facts  agreed  upon  show,  that  for  all  crafts  which  usually 
navigate  this  river,  except  steamboats,  and  even  for  a  small  class  of 
these,  this  channel  is  navigable  at  an  ordinary  stage  of  water.  Not 
many  years  since,  all  the  commerce  of  that  river  was  carried  on  in 
boats  which  might  navigate  this  channel  as  well  as  the  other,  and 
such  is  the  case  now  to  a  very  considerable  extent.'  This  channel 
affords  much  better  navigation  than  the  best  water  in  many 
places    in   the   Illinois    and   Ohio   rivers,    and   probably   many 
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other  of  the  tributaries  of  the  Mississippi,  which  are  confessedly 
public  highways.  It  would  be  absurd  to  hold  that  no  part  of 
the  river  is  navigable  except  where  the  largest  class  of  boats  can 
pass.  A  stream  maybe  navigable  for  one  class  of  boats,  and  not 
for  another.  Should  we  hold  that  this  part  of  the  river  is  not 
navigable,  because  all  classes  of  boats  cannot  pass  there,  then  by 
the  same  rule  should  we  have  to  determine  that  those  parts  of  the 
river,  where  the  water  is  so  strong  that  they  can  only  be  navigated 
by  steam  boats  are  not  navigable.  One  is  only  capable  of  being 
navigated  by  one  class  of  boats,  and  the  other  by  another.  The 
only  feasible  and  practicable  rule  is,  to  hold  all  parts  of  the  river 
navigable  which  may  be  navigated  by  any  class  of  vessels  habitu- 
ally in  use  on  the  river. 

If  this  Illinois  channel  is  not  a  part  of  the  public  highway,  then 
the  public  have  no  right  to  navigate  it,  and  consequently  whoever 
goes  there  is  a  tresspasser  upon  the  owners  of  the  soil.  Such  a 
result  would  hardly  be  insisted  upon ;  nor  do  I  imagine  that  it 
would  be  denied  that  the  defendants  would  be  responsible  for  any 
damage  which  a  boat  might  sustain  by  running  upon  the  works 
complained  of,  and  yet,  such  would  not  be  the  case,  if  the  defendants 
had  a  legal  right  to  erect  them.  There  is .  no  middle  ground  on 
this  subject.  This  eastern  channel  is  either  a  part  of  the  public  " 
highway,  or  it  is  not.  If  it  is,  then  these  erections  infringe 
upon  the  public  franchise,  and  are  a  nuisance  ;  and  if  it  is  not, 
then  the  public  have  no  easement  there,  and  cannot  be  justified  in 
encroaching  upon  the  exclusive  property  of  the  proprietors. 
Either  the  public  easement  must  be  confined  to  the  main  channel 
of  the  river,  or  it  extends  over  every  part  of  it  which  is  capable  of 
being  navigated.  The  latter,  we  have  seen,  must  be  the  rule. 
Each  one  who  navigates  the  river,  has  the  right  to  choose 
the  channel  which  suits  him,  without  question  from  any 
individual,  subject,  to   be  sure,  to    certain  statutory  regulations. 

We  cannot  entertain  a  doubt  that  the  eastern  channel  of 
the  Mississippi  river  between  Bloody  Island  and  the  main 
land,  is  in  fact,  and  within  the  meaning  of  the  law,  navigable, 
and  part  of  the  common  highway.     We  have   sought  in  vain 
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for  satisfactory  authority,  vesting  in  the  Court  a  discretion  to 
continue  or  dissolve  the  injunction,  as  it  might  deem  most  con- 
ducive to  the  public  good.  Had  we  that  discretion  we  should  not 
hesitate  to  affirm  this  decree;  for  if  we  were  permitted  to  form  an 
opinion  we  could  not  doubt,  judging  from  the  facts  as  agreed  upon 
in  this  case,  that  the  best  interests  of  the  public,  as  a  whole,  would 
be  thereby  subserved.  But  that  opinion,  as  the  case  stands,  could 
only  be  expressed  as  individuals,  and  others  might  judge  differ- 
ently. The  discretion  involved  is  vested  in  another  branch  of  the 
government.  We  are  not  at  liberty  to  look  at  these  general 
results  in  determining  whether  these  works  would  amount  to  a 
nuisance.  The  Executive  or  Attorney  General  may  very  properly 
have  considered  it  an  imperative  duty,  to  protect  the  rights  of  the 
State  against  encroachment,  leaving  it  to  the  Legislature  where 
the  question  properly  belongs,  to  say  whether  permission  should 
be  given  to  proceed  with  these  works. 

It  is  not  every  purpresture  that  amounts  to  a  nuisance,  and  if 
it  does  not,  when  the  interposition  of  a  Court  of  Equity  is  invoked, 
it  will  take  upon  itself  to  inquire  whether,  all  things  considered, 
the  interests  of  the  State  would  be  promoted  by  its  interference, 
and  if  they  would  not,  the  Court  will  refuse  its  aid.  Bnt  if  the 
purpresture  amounts  to  a  nuisance,  then  the  Court  cannot  inquire 
how  the  public  may  be  affected,  but  will  interpose  and  abate  or 
restrain  the  nuisance  (2  Story's  Eq.  Jur.  §  922),  for  the  Court 
cannot  sanction  a  public  nuisance.  It  must  not,  however,  be 
understood  that  a  Court  of  Equity  will,  in  all  cases  even  of  pub- 
lic nuisances,  interpose  its  extraordinary  powers,  for  if  the  ordin- 
ary Courts  of  Law  are  equal  to  the  emergency,  redress  must  there 
be  sought.  But  where,  as  in  this  case,  the  nuisance  could  never 
be  abated,  and  the  public  rights  could  never  afterwards  be  enjoyed, 
the  Court  may  not  evade  its  manifest  duty  as  pointed  out  by  the 
law,  but  must  effectually  and  in  earnest  interpose  its  restraining 
power.  It  is  the  business  of  another  department  of  the  govern- 
ment to  determine  whether  the  welfare  of  the  State,  and  the  inter- 
rests  of  the  public  can  permit  these  works  to  progress.  While  we 
might  be  of  opinion  that  it  would  eminently  promote  the  public 
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welfare  to  fill  up  this  eastern  channel,  and  permanently  unite 
Bloody  Island  with  the  main  land,  it  is  possible  that  the  Legisla- 
ture might  think  that  it  would  be  better  for  the  interests  of  the 
State,  to  let  the  water  work  its  way,  and  accomplish  what  is 
anticipated  in  the  report  of  one  of  the  engineers,  and  change 
the  main  channel  of  the  river  to  the  east  of  the  island.  If  such  a 
result  can  be  prevented  by  the  exercise  of  any  legitimate  power 
by  the  owners  of  the  banks,  now  being  washed  away,  as  by  rivet- 
ing them,  we  think  the  State  could  not  complain,  but  propriety 
'and  self-interest,  as  well  as  public  duty  should  have  dictated  an 
application  to  the  proper  authorities,  before  any  attempt  was 
made  to  fill  up  and  entirely  destroy  a  navigable  channel  of  the 
river  situated  entirely  within  the  State. 

It  has  not  been  our  purpose  to  go  beyond  the  case  before  us, 
and  the  questions  growing  out  of,  and  indispensably  connected 
with  it,  in  our  discussion  of  the  rights  of  the  States,  within  whose 
jurisdiction  the  Mississippi  and  its  navigable  tributaries  are,  and 
of  the  rights  of  individuals  over  whose  lands  they  flow  ;  for  it 
must  be  apparent  to  every  reflecting  observer,  that  many  impor- 
tant questions  must  arise  afi"ecting  as  well  the  rights  and  interests 
of  communities  and  States,  as  of  individuals,  from  the  effect 
produced  by  the  ever  restless  action  of  this  mighty  torrent,  which 
is  constantly  changing  its  bed,  and  in  general  seeking  a  shorter 
way  to  the  ocean.  In  the  settlement  of  these  questions  the 
greatest  consideration  will  be  required.  It  cannot,  however,  be 
denied  that  the  State,  as  such,  has  a  right  to  insist  that  one  of  the 
navigable  channels  of  this  river,  lying  entirely  within  its  own 
borders,  and  which  is  a  part  of  the  public  highway,  shall  not  be 
destroyed  without  her  consent.  The  Legislature  is  the  proper 
department  to  judge  what  the  interests  of  the  State  require,  or 
may  permit,  and  it  is  there,  and  not  to  the  Courts,  that  appeal 
must  be  made,  for  the  sanction  of,  or  permission  to  erect  these 
works,  (a) 

The  decree  of  the  Circuit  Court  must  be  reversed  with  costs, 
and  a  decree  entering  here  making  the  injunction  perpetual. 

Decree  reversed. 

la)  In  1849  permission  was  given,  Laws  1849  p.  238. 
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appellee. 

Jlppeal  Jrom  Madison. 

The  decision  of  the  Court  in  Job  v.  Tebbetts,  upon  the  sufficiency  of  the  certificate  of 
proof  of  a  deed  set  forth  in  4  Gilm.  149,  is  affirmed.  The  intimation  in  that  case, 
that  before  the  deed  could  be  read  in  evidence,  preliminary  proof  should  be  made 
to  the  Court,  by  matter  aliunde  the  certificate,  that  the  grantors  and  subscribing 
witnesses  were  deceased  or  without  the  State,  is  not  sustained. 

To  sustain  a  title  derived  from  a  sale  of  taxes  under  the  law  erf  1829,  the  Auditor's 
deed  is  primo/ade  evidence,  and  it  is  incumbent  upon  the  opposite  party,  in  order 
to  defeat  its  effect,  to  prove  that  the  requisitions  of  the  law,  under  which  the  sale  was 
made  had  not  been  complied  with. 

The  deposition  of  the  Auditor  of  Public  Accounts,  consisting  of  extracts  from  the 
books  in  his  office,  and  his  explanations  of  the  records,  and  the  entries  therein,  if  it 
purport  to  give  all  the  information  in  his  office  concerning  the  matter  in  issue,  is 
proper  evidence  to  establish  the  fact  of  compliance,  or  non-compliance  with  the 
requisitions  of  the  revenue  law  in  existence  in  1833. 

The  precept  issued  upon  a  judgment  against  lands  for  taxes  imder  the  revenue  law  of 
February,  1839,  need  not  contain  a  copy  of  the  lands  ordered  to  be  sold. 

A  judgment  against  lands  for  taxes,  imder  the  revenue  law  of  1839,  is  conclusive 
that  the  officer  has  performed  his  duty  in  attempting  to  collect  the  taxes  by 
the  seizure  of  the  goods  and  chattels  of  the  owner.  The  fact  that  he  has  not 
so  performed  his  duty  should  be  interposed  as  a  defence  to  the  judgment ;  but 
if  judgment  is  allowed  to  be  entered,  the  purchaser  of  the  land  is  not  bound 
to  prove  that  a  demand  was  made  for  the  taxes,  nor  will  the  former  owner  be  per- 
mitted to  defeat  the  purchaser's  title  by  showing  that  the  taxes  might  have  been  col- 
lected out  of  personal  property. 

Ejectment,  in  the  Madison  Circuit  Court,  brought  by  the 
appellee  against  the  appellants.  The  cause  was  heard  before 
the  Hon.  Gustavus  P,  Koerner,  at  the  August  term,  1848, 
of  said  Court,  when  a  judgment  was  rendered  for  the  plaintiff 
below. 

An  agreed  case  was  made,  and  certain  questions  were  submitted 
for  the  determination  of  this  Court,  all  of  which  are  considered 
in  the  Opinion. 

J.  Gillespie  and  G.  Trumbull,  for  the  appellants. 

1.     The  acknowledgment  of  the  deed  is  not  sufficient  with- 
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out  the  preliminary  proof  that  the  grantor  and  subscribing  wit- 
nesses were  dead.  Rev.  Stat.  ch.  24,  §  20  ;  Job  v.  Tebbetts,  4 
Gilm.  151. 

2.  The  deposition  of  Thomas  H.  Campbell,  Auditor  of  Public 
Accounts,  should  have  been  admitted  in  evidence  as  tending  to 
show  that  the  land,  was  not  properly  listed,  valued,  classed  or 
assessed  for  the  year  1832.  R.  L.  513,  526,  527;  Graves  v. 
Bruen,  1  Gilm.  171 ;  Alvord  v.  Collin,  20  Pick.  421  ;  Ronken- 
dorfi"?;.  Taylor's  Lessee,  4  Peters,  858  ;  Keene  v.  Houghton,  19 
Maine  (1  Appleton),  370  ;  Lessee  of  Dunn  v.  Games,  1  Mc- 
Lean, 326 ;  Lessee  of  Holt's  Heirs  v.  Hemphill's  Heirs,  3  Ohio, 
232. 

3.  The  precept  is  sufficient.  Atkins  v.  Hinman,  2  Gilm.  443. 

H.  W.  Billings  &  L.  B.  Parsons,  Jr.,  for  the  appellee. 

1.  The  deposition  of  Thomas  H.  Campbell  was  properly  ex- 
cluded from  the  jury,  as  it  did  not  tend  to  prove  that  the  land 
was  not  legally  listed,  and  is  in  no  way  tending  to  prove  the 
issue.  Graves  v.  Bruen,  1  Gilm.  167  ;  Clark  v.  Lake,  1  Scam. 
231  ;  Bedell  v.  Janney,  4  Gilm.  203  ;  Wiswall  v.  Ross,  4  Porter, 
331. 

2.  The  deed  from  John  W,  Leavitt  and  others  to  Lamb  and 
Dunlap  was  properly  in  evidence  before  the  jury,  the  proof  of  the 
execution  of  said  deed  being  made  in  accordance  with  the  statute 
on  that  subject.  (Rev.  Stat.  ch.  24,  §  20.)  The  case  of  Job 
V.  Tebbetts,  4  Gilm.  157,  which  is  relied  upon  by  the  appellant's 
counsel,  as  settling  the  construction  to  be  given  to  this  section,  is 
considered  by  the  counsel  for  the  appellee  as  the  mere  dictum  of 
the  Judge  delivering  the  Opinion,  and  ought  not  to  be  cited  as 
authority  binding  upon  this  Court,  as  the  point  did  not  arise  upon 
the  record  in  that  case,  and  the  decision  was  based  entirely  upon 
other  points  which  did  arise  upon  the  record. 

3.  An  Auditor's  deed  made  under  the  provisions  of  the  reve- 
nue law  of  1829,  is  evidence  of  the  regularity  and  legality  of  the 
sale,  and  it  devolves  upon  the  party  objecting  to  the  introduction 
of  the  deed  in  evidence,  to  show  that  the  pre-requisites  of  the 
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law  have  not  been  complied  with.     R.  L.  526,  §  9  ;  Vance  v. 
Schuyler,  1  Gilm.  160  ;  Messenger  v.  Germain,  ih.  634. 

4.  The  tax  deed  from  the  sherifif  to  Job  was  improperly 
admitted  in  evidence.  Under  the  provisions  of  the  revenue 
laws  of  1839  and  1841,  the  precept  issued  to  the  sheriff  must 
contain  a  list  of  the  lands  against  which  judgment  has  been  ren- 
dered. It  must  first  appear  that  there  was  a  valid  judgment 
against  the  land,  and  second  a  valid  precept  authorizing  the 
sheriff  to  make  the  sale.  Atkins  v.  Hinman,  2  Gilm.  458.  The 
precept  is  regarded  as  a  special  fi.  fa.,  and  in  order  to  give  it 
vitality,  the  sheriff  should  be  informed  from  the  precept  what 
lands  he  is  commanded  to  sell. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  This  case  was  here  at  the  last  term,  and  the 
Opinion  of  the  Court  is  reported  in  4  Gilm.  143.  On  a  second 
trial  at  the  Circuit,  various  rulings  of  the  Court  were  excepted  to, 
which  are  now  before  us  for  review. 

First.  One  of  them  relates  to  the  sufficiency  of  the  sixth 
certificate  attached  to  the  deed  from  Leavitt  and  others  to  Lamb 
and  Dunlap,  which  certificate  and  the  provision  of  the  statute 
under  which  it  was  made,  are  set  forth  at  large  in  the  Opinion 
referred  to.  The  Circuit  Court  admitted  the  deed  in  evidence 
without  any  other  proof  of  its  execution  than  what  is  contained 
in  the  certificate.  On  the  former  hearing  of  the  case  in  this 
Court,  this  certificate  was  held  to  be  sufficient,  and  we  entertain 
no  doubt  of  the  correctness  of  that  decision.  Although  not  neces- 
sary to  the  decision  of  the  question  before  the  Court,  it  was  inti- 
mated in  the  Opinion  alluded  to,  that  before  the  deed  could  be 
read  in  evidence,  preliminary  proof  should  be  made  to  the  Court, 
by  matter  aliunde  the  certificate,  that  the  grantors  and  subscrib- 
ing witnesses  were  deceased,  or  without  the  State  ;  in  other 
words,  the  certificate,  though  in  compliance  with  the  statute,  does 

•Trumbull,  J,  having  been  of  counsel  in  this  case,  took  no  part  in  the  decision. 


DECEMBER  TERM,  1848.  379 

Job  et  al.  V.  Tebbetta. 

not  afford  evidence  of  such  facts.  Upon  mature  consideration, 
we  are  clearly  satisfied  that  the  intimation  thus  expressed  cannot 
be  sustained  by  a  fair  interpretation  of  the  statute.  Conveyances 
of  real  estate  executed  and  acknowleged,  or  proven  in  proper 
form,  are  entitled  to  be  recorded.  Rev.  Stat.  ch.  24,  §  18.  Con- 
veyances so  acknowledged  or  proven  as  to  be  entitled  to  be 
recorded,  may  be  read  in  evidence  without  further  proof  of  the 
execution  ;  and  if  recorded,  and  the  original  cannot  be  produced, 
certified  copies  from  the  record  may  be  read  in  evidence  without 
further  proof.  Rev.  Stat.  ch.  24,  §  25.  A  deed  so  acknowl- 
edged or  proven  as  to  be  properly  admitted  to  record,  is  admis- 
sible in  evidence.  If  the  certificate  of  proof  or  acknowledgment 
is  sufficient  for  one  pm'pose,  it  is  for  the  other.  The  statute 
seems  to  make  no  distinction  in  these  respects.  It  contemplates 
no  additional  proof  to  that  appearing  in  the  certificate.  Nor 
can  we  perceive  any  good  reason  for  requiring  the  prelim- 
inary proof.  If  the  testimony  of  a  credible  witness,  taken 
before  the  officer  and  incorporated  into  his  certificate,  is  suf- 
ficient proof  of  the  identity  and  signatures  of  the  grantors 
and  subscribing  witnesses,  it  ought  equally  to  be  so  of  their 
decease  or  non-residence.  As  well  might  preliminary  proof  be 
required  of  the  credibility  of  the  witness,  or  of  any  other  matter 
stated  in  the  certificate.  There  was  no  error  in  this  decision  of 
the  Court. 

Second.  The  plaintiff  claimed  title  to  the  land  in  controversy 
through  an  Auditor's  deed  made  on  a  sale  of  the  land  for  the 
taxes  of  1832.  The  deed  of  the  Auditor  is  declared  to  be  "evi- 
dence of  the  regularity  and  legality  of  the  sale,  until  the  contrary 
shall  be  made  to  appear."  Acts  of  1829,  p.  122,  §  9.  The 
production  of  the  Auditor's  deed  made  out  a  prima  facie  case 
of  title  in  the  grantee.  Vance  v.  Schuyler,  1  Gilm.  160  ;  Mes- 
senger V.  Germain,  ih.  631.  The  defendants  then,  in  order  to 
defeat  this  deed,  were  bound  to  prove  that  the  requisitions  of  the 
law  under  which  the  sale  was  made,  had  not  been  complied  with. 
They  undertook  to  do  this  by  showing  that  the  land  was  not  prop- 
erly listed  for  taxation  for  the  year  1832.     For  this  purpose,  they 
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took  the  deposition  of  the  present  Auditor,  which  the  Court 
excluded  on  the  ground  it  did  not  tend  to  establish  any  such 
fact.  By  the  law  in  existence  when  this  land  was  sold,  lands  were 
divided  into  two  classes  according  to  quality,  and  taxed  accord- 
ingly. Laws  of  1827,  p.  325,  §  1 ;  Acts  of  1831,  p.  125,  §  2. 
Non-resident  owners  were  required  to  list  their  lands  with  the 
Auditor.  By  giving  the  description,  and  stating  the  class  to  which 
the  same  belonged ;  and  the  Auditor  was  required  annually  to 
charge  the  lands  with  taxes  according  to  such  classification 
until  listed  in  a  different  manner.  Laws  of  1820,  p.  325, 
§  2.  If  the  owner  failed  to  list  his  land,  it  was  the  duty  of  the 
Auditor  to  list  it  from  the  best  information  he  could  obtain. 
Acts  of  1831,  p.  125,  §  3.  It  is,  therefore,  to  be  presumed  that 
the  records  of  the  Auditor's  office  will  show  whether  these  pre- 
requisites of  the  statute  were  complied  with.  The  deposition  of 
the  Auditor  consisted  of  extracts  from  the  books  in  his  office 
respecting  the  land  in  question,  and  his  explanations  of  the  rec- 
ords and  the  entries  therein.  Whether  it  established  what  the 
defendants  sought  to  prove,  we  do  not  undertake  to  say,  but  in 
our  opinion,  the  proof  was  pertinent  to  the  point  in  issue,  and 
should  not  have  been  excluded  from  the  jury.  The  case  of  Graves 
V.  Bruen,  1  Gilm.  172,  although  an  extreme  case,  is  not  in  point. 
There,  the  deposition  was  partial  and  incomplete  in  its  state- 
ment of  facts,  and  did  not  pretend  or  purport  to  contain  all  the 
evidence  in  the  office  relative  to  the  matter  in  question.  Here, 
the  Auditor  assumes  to  give  all  the  information  in  his  office  con- 
cerning the  matter  in  issue  ;  and  there  is  nothing  on  the  face  of 
the  deposition  or  in  the  case  to  show  that  any  thing  material  is 
withheld.  If  it  does  not  in  fact  furnish  all  the  evidence  in  the 
office,  the  deficiency  can  be  supplied  in  another  deposition,  oi'by 
transcripts  of  the  record.  The  Court  erred  in  excluding  the  depo- 
sition. 

Third.  The  defendants  claimed  title  to  a  portion  of  the 
land  by  virtue  of  a  sale  for  the  taxes  due  thereon  for  the 
year  1840.  In  connection  with  a  judgment  against  the  land 
and  the   sheriff's  deed  therefor,   they  offered  in   evidence  the 
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precept  under   which  the  sheriff  made  the  sale,  which  is  in  the 
usual  form,  except  that  the  description  of  the  lands  embraced  in  the 
judgment  is  omitted.     The  Court  admitted  the  precept  in  evidence. 
It  is  insisted  that  the  precept  was  void,  and  conferred  no  author- 
ity on  the  sheriff  to  make  sale  of  the  land.     This  will  depend  on 
the  proper  construction  of  some  portions  of  the  revenue  law  in 
force  when  this  sale  was  made.     By  the  provisions  of  the  Act  of 
the  26th  of  February,  1839,  the  collector  is  required  to  report  to 
the  Circuit  Court  a  list  of  lands  on  which  the  taxes  are  due  and 
unpaid;  and  it  is  made  the  duty  of  the  Court,  if  no  defence  is  in- 
terposed, to  enter  a  particular  order  for  the  sale  of  the  lands,  and 
the  clerk  is  thereupon  required   "  to  make  out,  under  the  seal  of 
the  Court,  a  copy  of  the  collector's  report,  together  with  the  order 
of  the  Court  thereon,  which  shall  hereafter  constitute  the  process 
on  which  all  lands  shall  be  sold  for  taxes,  and  deliver  the  same  to 
the  sheriff  of  his  county ;  and  the  sheriff  shall  thereupon  cause  the 
said  land  to  be  sold  on  the  day  specified  in  the  notice  given  by  the 
collector."     Acts  of  1839,  pp.  12,  13,  14.     The  ninth  section 
of  the  Act  of  the  1st  od  February,  1840,  repeals  so  much  of  the 
former  Act  as  requires  the  clerk  to  furnish  a  copy  of  the  collec- 
tor's report  to  the  sheriff.     Acts  of  1840,  p.  5.     This  provision 
was  in  force  when  this  sale  was  made.     The  question  is  not  free 
from  difficulty.     It  is  whether   the    precept    should    recite  the 
lands  against  which  the  judgment  is    pronounced.      If  so,  by 
the  provisions  of  the  Act  of  the  26th  of  February,  1839,  and 
the  statutes  in  force  since  the  6th  of  March,  1843,  the  sheriff 
is  furnished   with    two    complete    lists    of    the   lands,  one  of 
them  wholly  unnecessary,  and    attended    with    much    expense. 
It  is  said  that  the  Legislature,  in  1840,  dispensed  with  the  copy 
of  the  collector's    report    on    the    supposition    that    otherwise 
double  lists  would  be  delivered  to  the  sheriff;    and   this    view 
might  seem  reasonable  but  for  the  fact  that  at  the  session  of 
1842-3,  the  original  provision  was    re-enacted,    and  has  ever 
since  remained  in  full  force.     See    Acts  of    1843,  p.  237,  § 
28,  and  Rev.  Stat.  ch.  89,  §  60.      But  little  aid,    therefore, 
can  be  drawn  from  the  course  of  legislation  on    this    subject. 
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The  most  that  can  be  said  is,  that  the  Legislature,  in  1840,  acted 
on  the  assumption  that  the  previous  Act  required  the  lands  to  be 
twice  copied  by  the  clerk  ;  while  the  Legislature,  in  1843,  and 
subsequent  years,  acted  on  an  entirely  different  supposition. 
There  is  not  the  slightest  reason  for  requiring  more  than  one  list 
to  be  furnished  to  the  sheriff ;  and  yet  if  the  construction 
contended  for  is  given,  duplicate  lists  are  now  required 
and  have  been  for  the  last  five  years.  We  are  not  prepared  to 
say  that  such  was  the  intention  of  the  Legislature  in  first  enacting 
the  provision,  and  then  re-enacting  it  and  continuing  it  on  the 
the  statute  book.  We  rather  conclude  that  the  copy  of  the  order 
of  sale  was  intended  to  notify  the  sheriff  that  the  Court  had  en- 
tered a  judgment  for  the  sale  of  the  lands  reported,  while  the 
copy  of  the  collector's  report  was  designed  to  apprise  him  what 
lands  he  should  sell ;  and  that  in  the  execution  of  the  order 
of  sale,  when  the  collector's  report  was  dispensed  with,  he 
could  look  into  the  judgment  and  other  records  to  ascertain  his 
precise  duty.  This  construction  can  work  no  injury.  If  the 
sheriff  sold  lands  not  embraced  in  the  judgment,  the  sale  would  be 
a  nullity. (a) 

Another  objection  is  taken  to  these  proceedings.  It  is  conten- 
ded that  in  addition  to  the  judgment,  precept,  and  sheriff's  deed, 
the  defendants  were  bound  to  prove  that  the  payment  of  the  taxes 
had  been  demanded  of  the  person  against  whom  the  same  was 
assessed,  and  that  the  amount  could  not  be  collected  from  his  per- 
sonal estate.  The  statute  required  the  collector  to  make  the 
amount  of  the  taxes  by  the  seizure  and  sale  of  the  goods  and 
chattels  of  the  owner;  and  he  was  only  authorized  to  report  lands 
for  judgment  when  he  could  not  otherwise  collect  the  taxes.  That, 
however,  is  taken  for  granted  when  he  makes  a  report  in  proper 
form,  the  presumption  arising  that  he  has  performed  his  duty. 
Taylor  V.  The  People,  2  Gilm.  349.  (6)  If  these  taxes  might 
have  been  collected  by  the  exercise  of  proper  diligence  on  the 
part  of  the  collector,  that  would  be  a  good  reason  why  the 
land  should  not  be  sold  ;  but  it  should  be  interposed  by  way  of 

(a)  Manly  v.  Gibson,  14  ni.  R.  138. 
(6)  Ottows  V.  Macy,  20  111.  K.  413. 
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defence  to  the  application  for  judgment.  If  judgment  is 
allowed  to  be  rendered,  tlie  purchaser  is  not  bound  to  prove  that 
a  demand  was  ever  made  for  the  taxes  ;  nor  is  the  former  owner 
permitted  to  defeat  the  title  of  the  purchaser  by  showing  that 
the  taxes  might  have  been  collected  out  of  his  personal  prop- 
erty. The  judgment  is  conclusive  of  these  matters.  The  Court 
committed  no  error  in  admitting  these  proceedings  in  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  is  remanded  for  further  proceedings  consistent  with  this 
Opinion. 

Judgment  reversed. 


James  Wilson,  plaintiff  in  error,  v.  James  Campbell,  defendant 

in  error. 

Error  to  Lee. 

A  mere  agreement  to  form  a  partnership  does  not,  of  itself,  create  a  partnership. 
The  parties  must  enter  on  the  execution  of  the  agreement  before  the  relation  of  part- 
ners exists  between  them.  While  the  agreement  remains  executory,  if  one  of  them 
refuses  to  carry  it  into  eflfect,  the  only  remedy  of  the  other  is  by  an  action  at  Law 
for  the  violation  of  the  agreement,  or  by  a  biU  in  Equity  to  enforce  specificaUy  its 
performance .  (a) 

This  was  a  suit  in  Chancery,  commenced  by  James  Camp- 
bell against  James  Wilson,  in  the  La  Salle  Circuit  Court, 
by  bill  filed  on  the  10th  of  July,  1840,  and  on  the  16th  of 
November,  1843,  by  agreement  removed  to  the  Lee  Circuit  Court. 

The  bill  in  Chancery  stated  in  substance,  that  in  the  spring 
of  1838,  said  Campbell  and  Wilson  entered  into  an  agree- 
ment wherein  said  parties,  in  order  to  secure  an  interest  in 
some  contract  with  the  State  of  Dlinois  for  work  upon  the 
Central  Rail  Road,  at  the  letting  of  the  same  by  the  State, 
agreed  each  to  join  with  some  other  company,  and  put  in 
their  bids  in  connection  with  such  company,  at  the  regular 
lettings  of  such  work  by  the  State,  and   in  case  either  succeeded 

(a)  Metcalf  V.  Redmon,  43  ni.  R.  264. 
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in  connection  with  any  such  company,  the  other  party  was  to 
have  one  half  the  interest  so  obtained  ;  and  as  said  parties  were 
jointly  interested  in  a  contract  for  work  on  the  Illinois  and 
Michigan  Canal,  it  was  further  agreed  that  the  unsuccessful 
applicant  should  superintend  the  work  on  the  Canal,  and  the  suc- 
cessful applicant  the  work  on  the  Rail  Road  ;  that  the  superin- 
tendence of  each  should  be  deemed  equivalent  in  value,  and  that 
when  said  contracts  were  finished,  each  should  share  equally  in 
the  profit  or  loss  upon  the  same,  as  the  case  might  be. 

The  bill  further  stated  that  at  such  letting,  in  June,  1838,  said 
Wilson,  in  connection  with  others,  to   wit  :    N.  W.  Manville,  H. 

L.  Owens,  H.  C.  Perry, Weed,  and  Fairchild  Weed  procured 

a  contract  on  said  Rail  Road,  and  that  they  proceeded  with  the 
work  upon  the  same,  said  Wilson  superintending  the  work  on  the 
Rail  Road,  and  said  Campbell  that  on  the  Canal,  and  that  each 
had  an  equal  interest  therein  ;  that  subsequently  to  June,  1838, 
said  Wilson  sold  out  to  said  Campbell  and  one  McFarrin,  for 
|1100,  all  his  interest  in  the  Canal  contract,  and  for  which  he 
was  paid  in  full  ;  at  the  same  time,  it  was  privately  agreed  that 
Wilson  should  return  one  half  of  all  the  interest,  being  one  half 
of  the  whole  contract,  meaning  that  said  Wilson  should  have  one 
quarter  of  all  the  profits  on  said  contract. 

The  bill  then  alleged,  that  the  reason  for  such  private 
agreement,  was  to  enable  said  Wilson  to  procure  from  said 
McFarrin  and  Campbell,  the  goods  and  stores  necessary  to 
carry  on  the  Rail  Road  contract,  without  exciting  the  jealousy 
of  said  McFarrin,  and  also  to  enable  said  Wilson  and  Camp- 
bell to  obtain  means  to  commence  said  work  on  the  Rail  Road, 
by  selling  to  said  McFarrin  a  portion  of  •  the  Canal  profits  ; 
that  in  February,  1839,  said  Campbell  sold  out  all  of  his  and 
Wilson's  interest  in  the  Canal  contract  to  McFarrin  for  1000 
dollars,  and  that  he,  Campbell,  took  a  sub-contract  on  the 
Rail  Road  with  the  consent  of,  but  unconnected  with  said  Wil- 
son, without  affecting  his  interest  in  said  Rail  Road  contract. 
The  bill  then  averred  that  all  such  bargains,  sales,  &c.,  were 
made  in  good  faith,  and  with  the  consent   of  Wilson,  and  with 


DECEMBER  TERM,  1848.  385 

Wilson  V.  Campbell. 

the  understanding  that  they  were  equal  sharers  and  partners 
in  the  Railroad  and  Canal  contracts.  Complainant  then 
stated  his  readiness  and  desire  to  account  and  settle 
with  Wilson,  but  that  Wilson  would  not,  and  denied 
owing  anything  to  him.  Complainant  further  averred  that 
at  the  time  the  Rail  Road  contract  was  given  up  on  account 
of  the  stoppage  of  payment  by  the  State,  the  amount  of  profits 
due  to  said  complainant  and  Wilson  on  the  same  was  at  least 
$8,000,  and  he  believes  $12,000,  the  whole  of  which  was  re- 
ceived by  Wilson,  and  to  one-half  of  which  he  was  entitled  ;  that 
said  Wilson  refused  to  pay  the  same,  or  any  of  it,  and  refused 
to  account.  The  oath  of  the  defendant  was  expressly  waived, 
and  then  followed  a  list  of  interrogatories,  and  the  usual  prayer 
for  relief,  &c. 

On  the  14th  of  November,  1840,  a  demurrer  was  filed,  and  af- 
terwards, on  the  28th  of  January,  1842,  an  answer  was  filed,  of 
which  the  following  is  an  abstract :  Defendant  admitted  that 
himself,  Campbell  and  McFarrin  were  interested  in  the  Canal 
contract ;  that  they  had  several  times  applied  for  work  on  the 
Central  Rail  Road,  but  without  success  ;  and  that  a  short  time 
before  the  letting  spoken  of,  Wilson  and  Campbtll  had  a  verbal 
understanding  that  if  either  of  them  should  obtain  work,  the 
other  should  have  the  privilege,  if  he  thought  proper,  of  becom- 
ing equally  interested  with  him  who  was  successful.  He  denied 
that  there  was  any  agreement  that  the  superintendence  of  one  on 
the  Canal  should  be  equivalent  to  that  of  the  other  on  the  Rail 
Road,  but  admitted  that  he  agreed  with  said  Campbell  and  Mc- 
Farrin, to  allow  them  for  the  time  that  he  spent,  less,  upon  the 
Canal,  than  said  Campbell  and  McFarrin. 

He  admitted,  that  in  June,  1838,  in  connection  with  Man- 
ville  and  others,  they  entered  into  a  contract  with  the  State  for 
work  on  the  Central  Rail  Road,  and  proceeded  with  their  work 
on  said  Rail  Road.  He  admitted  the  sale  of  his  interest  in  the 
Canal  contract  for  $1,100  to  Campbell  and  McFarrin,  but 
denied  the  private  agreement  alleged  in  said  bill.  He 
stated,  that  upon  entering  into  such  sale  of  his  interest 
ILL.  R.  VOL.   X.  26 
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in  the  Canal  contract,  Campbell  expressed  some  unwilling- 
ness to  pay  the  amount;  lie  proposed  to  said  Campbell 
that  if  he  did  not  make  the  $1,100  and  wages  he  would  pay 
back  the  deficiency  provided  Campbell  would  agree  to  give 
him  one-half  the  profits  over  and  above  the  sum  of  $1^,100 
and  Campbell's  wages.  He  denied  that  his  reasons  for  sell- 
ing were  truly  stated  in  said  bill,  denied  that  Campbell 
ever  advanced  a  single  dollar  to  carry  on  the  work 
on  the  Rail  Road  contract,  or  that  his,  Campbell's,  name  was 
ever  used  in  connection  with  it  to  raise  funds  for  its  construc- 
tion. He  alleged,  that  soon  after  this  sale  he  had  a  settlement 
with  McFarrin  and  Campbell,  and  it  was  proved  that  they  were 
indebted  to  him  in  the  sum  of  $2,800,  and  that  the  goods  and 
stores  furnished  him  by  said  Campbell  were  to  go  in  liquidation 
of  said  indebtedness,  and  were  not  an  advance  made  to  carry  on 
the  work.  He  believed  Campbell  sold  out  to  McFarrin  his  in- 
terest in  said  Canal  contract  for  $1,000,  in  February,  1839,  and 
took  a  sub-contract  on  the  Rail  Road,  but  denied  that  he,  Wil- 
son, had  at  any  time  any  interest  in  the  same.  He  admitted 
that  the  work  on  the  Rail  Road  stopped  when  the  State  stopped 
payments  of  estimates,  but  denied  that  his  share  of  the  profits 
was  $8,000.  He  averred,  that  when  he  and  others  took  the  Rail 
Road  contrast  it  was  considered  too  low,  and  would  prove  a 
losing  operation  ;  that  during  the  first  six  months  they  did  not 
receive  sufficient  estimates  to  pay  expenses,  and  that  it  was 
necessary  to  raise  funds  out  of  their  own  private 
means.  He  averred  that  Campbell  never  advanced  anything 
towards  said  contract ;  that  soon  after  the  sale  of  his  Canal 
interest,  he,  Campbell,  left  the  country  for  six  months  ;  that, 
during  his  absence,  he  never  wrote  to  him,  Wilson,  nor  did  he 
ever  express  a  wish  to  become  interested  in  it  until  one  month 
after  his  return,  at  which  time  and  not  before,  he,  Wilson,  and  the 
company  were  receiving  sufficient  estimates  to  pay  the  expenses. 
He  admitted,  that  each  were  to  be  equally  interested  in 
said  Rail  Road  contract,  with  the  express  understanding, 
however,  that    each    should     contribute    an    equal    amount  to 


DECEMBER  TERM,  1848.  387 

Wilson  V.  Campbell. 


prosecute  said  -work.  He  denied  that  there  ever  was  any  agree- 
ment that  the  superintendence  of  one  on  the  Canal  should  be  an 
equivalent  for  that  of  the  other  on  the  Rail  Road. 

He  averred  that  they  were  to  share  equally  in  said  Canal 
contract,  and  that  the  $1,100  were  not  received  as  profits, 
but  as  purchase  money.  He  denied  that  Campbell  fulfilled 
his  agreement,  as  he  did  not  notify  him  that  he  considered 
himself  interested  in  the  Rail  Road  contract,  nor  did  he  ever 
advance  any  funds  to  aid  in  it.  He  denied  that  he  ever  received 
|8,000  as  profits,  but  only  between  $3,000  and  $4,000  in 
Illinois  scrip,  and  admitted  that  he  has  never  paid  any  to  Camp- 
bell. 

He  then  alleged  that  the  matters  in  said  bill  are  remediable  at 
Law  and  not  in  Equity,  and  prays  the  same  benefit  of  this  de- 
fence as  if  he  had  demurred  thereto.  He  denied  any  other  or 
further  knowledge. 

A  replication  was  filed  February  4,  1842. 

The  following  is  an  abstract  of  the  depositions  : 

Henry  L.  Owens,  Complainants  witness. — Knows  the  par- 
ties :  In  the  spring  of  1838,  the  defendant  informed  the  witness 
that  Campbell,  John  H.  McFarrin  and  Norman  McFarrin  were 
bidding  for  contracts  on  Central  Rail  Road,  and  also  that  the 
witness  with  the  defendant,  C.  H.  Perry,  Henry  Weed,  E.  F. 
Weed,  and  N.  W.  Manville  were  also  bidding  ;  that  they  were 
bidding  together,  and  that  if  either  or  both  obtained  bids,  each 
were  to  be  equally  interested.  McFarrin,  complainant,  and  the 
defendant  were  interested  in  the  Canal  contract ;  the  defendant 
told  witness  that  he  had  sold  out  his  interest  in  the  same  for  ten 
or  eleven  hundred  dollars  to  complainant  and  McFarrin.  On  the 
day  of  Rail  Road  letting,  the  defendant  told  the  witness  that  he 
and  Campbell  were  to  retain  equal  interests  in  the  Canal  and 
Rail  Road  contracts,  if  either  of  them  got  any  work  on  the  Rail 
Road ;  that  the  defendant  was  to  take  charge  of  the  work 
on  the  Rail  Road  and  complainant  on  the  Canal,  and  their 
time  was  to  be  set  off  each  against  the  other.  Four  sections 
were  allotted  to   the    defendant    and   others    of    the  company ; 
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the  name  first  used  by  them  was  N.  W.  Manville  &  Co.  ;  after- 
wards Perry,  Wilson  &  Co.  The  defendant  told  witness  that  he 
had  ofi'ered  complainant  $100  for  his  interest  in  the  Rail  Road 
contract,  but  complainant  would  not  take  it.  This  was  two  or 
three  weeks  after  the  letting  aforesaid. 

In  1839,  complainant  sold  out  his  interest  in  the  Canal,  and 
with  one  W.  Seward  took  a  sub- contract  on  one  of  the  sections 
obtained  by  N.  W.  Manville  &  Co.,  and  continued  there  until 
about  the  time  Perry,  Wilson  &  Co.  suspended  work  on  the  Rail 
Road. 

Cross- Examination. — Does  not  recollect  advising  the  com- 
plainant to  bring  this  suit ;  thinks  he  never  did.     In  the  winter 
of  1839,  witness  had  conversations  with  the  complainant  in  re- 
gard to  the  complainant  and  said  defendant's  business  on  said 
road,  in  which  he  informed  complainant  what  he  had  heard  the 
defendant  say,  witness'  interest  with  Campbell  was  got  by  pur- 
chasing Seward's  interest  in  the  sub-contract  under  Perry,  Wilson 
&  Co.  ;  witness  sold  his  interest  to  Perry,  Wilson  &  Co.  in  August 
or  September,  1838.     Estimates  had  been  taken  every  month  by 
the  Engineer  ;  thinks   no   moneys   were  received  until  after  he 
sold  out,  and  about  three  months  after  commencing  the  work  ; 
witness  had  one-sixth  part  of  original  contract,  and  received  of 
Perry,  Wilson  &  Co.,  for  his  share,  $500  ;  the   advances  were 
made  by  each  individual,  but  not  in  equal  proportions  ;  debts 
were  contracted  by  the  company  ;  does  not  know  how  much  each 
advanced ;    thinks    Wilson    advanced   500    dollars   in   cash  and 
other  property  ;  others  advanced  teams,  wagons,  &c.  ;  does  not 
know  amount  of  outstanding  debts  of  Co.,  but  thinks  they  were 
considerable  ;  witness  and  Manville  advanced  about  $600  ;  Man- 
ville sold  his  interest  to  Perry,  Wilson  &  Co.    at    same  time 
Wilson  did  ;  thinks  that  part  of  the  articles   advanced  by  wit- 
ness   and   Manville   were   returned   to   them  ;    they  were    paid 
$600  in    cash,  balance   in   paying    outstanding    debts    against 
them.     The  original  contract  was  not  considered  by  him  or  the 
company,  as  an    unprofitable    one  ;     the  amount  of  the  whole 
contract  was  $150,000  ;     witness  sold  out  his  interest  because 
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he  was  told  Manville  would  have  to  leave  ;  and  he  and  Manville 
were  getting  behind  in  their  advances,  and  Perry,  Wilson  &  Co. 
promised  to  aid  them  in  obtaining  another  contract  the  next  year. 
Defendant  had  also  agreed  to  aid  witness  and  Manville  with 
funds,  but  had  failed  to  do  so,  alleging  inability  ;  took  a  sub- 
contract under  the  company  about  a  year  after  selling  out  ;  the 
complainant  took  his  sub-contract  in  February,  1839  ;  understood 
that  complainant  was  part  of  the  time  on  Rock  river,  sick,  after 
the  letting,  and  before  taking  the  sub-contract.  In  December  or 
January,  1841 ,  had  difficulty  with  the  defendant  about  a  hog,  but 
he  supposes  it  was  then  settled. 

Be- Examination  in  chief. — The  above  conversations  between 
the  defendant  and  witness,  were  caused]in  consequence  of  discov- 
ering an  intimacy  between  the  complainant  and  the  defendant  on 
the  day  of  letting,  which  lead  him  to  fear  something  was  going 
on  prejudicial  to  his  interest,  and  he  was  then  led  to  make  inqui- 
ries of  the  defendant. 

John  H.  McFarkin,  Complainants  witness. — Is  acquainted 
with  parties  to  suit ;    was  a  partner  with  them  in  the  Canal  con- 
tract ;  partnership  commenced  in  June  or  July,  1838  ;  were  equal 
partners.     Defendant  sold  out  to  the  complainant  and  witness  all 
his  interest  in  the  Canal  contract,  section  193,  consisting  of  every 
thing  belonging  to  the  firm.     This  was  about  July,  1838,  for  the 
sum  of  $1,100  over  and  above  what  he  had  invested.     The  $1,100 
was  to  be  paid  on  the  completion  of  section  193.     Defendant 
drew  goods,  &c.,  out  of  the  store  of  the  complainant  and  witness, 
to  the  amount  of  his  investment ;  the  whole  $1,100  has  been  paid 
in  full ;  it  was  all  paid  before  the  section  was  completed,  except- 
ing eighty-five  dollars.     Witness  purchased  out  Campbell's  inter- 
est, 29th   Jan.  1839,   paid  him  $1,000   for  it ;    in  settlement 
with  the  complainant,  he  bore  his  proportion  of  said  payment  to 
Wilson.     At  the  time  witness  purchased  complainant's  interest, 
about  $800  was  unpaid  of  the  $1,100.     Defendant  was  not  pre- 
sent at  the  time  of  this  sale  ;  he  knew  it  about  a  week  after,  and 
made  no  objection.     After  the  Canal  contract  was  completed,  and 
after  the  suspension  of  work  on  the  Rail  road,  in  the  fal^^of  1841, 
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the  defendant  told  me  that  as  Campbell  was  sick  on  Rock  river, 
and  not  being  on  the  work,  he  did  not  consider  the  complainant 
entitled  to  any  thing,  but  he  had  offered  complainant  $100,  and 
rather  than  have  a  suit  about  it  he  would  give  $800.  In  the 
summer  of  1838,  a  note  for  $500,  signed  by  the  complainant  and 
defendant,  was  given  to  Ezra  Dongan ;  it  was  paid  by  the  defen- 
dant in  the  fall  of  1838.  Complainant  superintended  the  Canal 
contract,  except  when  sick,  three  months ;  there  was  no  charge 
made  of  lost  time  ;  does  not  know  that  the  complainant  was  out 
of  the  State  in  1838,  or  1839  ;  if  so,  thinks  he  would  have  known 
it. 

Cross-  Examination. — When  the  defendant  sold  to  the  com- 
plainant and  witness  he  had  a  right  to  draw  on  us  to  the  amount 
invested  by  him  in  the  Canal  contract,  and  he  did  do  so.  The 
articles  he  drew  were  charged  to  his  individual  account  ;  they 
were  in  part  payment  for  the  purchase  of  his  interest  in  the  Canal 
contract.  The  $1,100  witness  considered  a  debt  due  from  us  to 
the  defendant ;  do  not  know  of  complainant  ever  advancing 
any  thing  on  the  Rail  Road  contract  of  Perry,  Wilson  & 
Co. 

He-Examination  in  chief. — Complainant  and  witness,  he 
considered,  had  about  $1,500  or  $2,000  invested  in  the  Canal 
contract,  at  the  time  of  purchasing  out  the  defendant. 

C.  H.  Perry,  Defendant's  ivitness. — Knows  the  parties  and 
of  the  Canal  contract  in  1838  ;  the  company  were  complainant, 
defendant  and  McFarrin  ;  does  not  know  of  the  company  propos- 
ing for  work  on  the  Central  Rail  Road ;  knows  of  the  sale  of  the 
defendant's  interest  in  Canal  contract,  for  $1,100,  and  defend- 
ant's obtaining  a  contract  on  the  Rail  Road  in  June,  1838,  in 
company  with  Manville,  H.  L.  Owens,  H.  Weed,  E.  F.  Weed  and 
witness.  It  was  his  opinion  that  the  contract  would  be  profitable 
to  some  extent ;  it  was  about  six  or  seven  months  after  commen- 
cing work,  before  estimates  were  received  from  the  State  to  pay 
expenses. 

The  money  to  carry  on  the  business  was  advanced  by  the 
members  of  the  firm,  and    on    the    credit    of    the   firm;    the 
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complainant  never  did  advance  any  money  to  carry  on  the  work  ; 
if  lie  had,  witness  would  have  known  it ;  at  the  time  of  commen- 
cing work  on  the  Road,  supposed  complainant  to  have  been  at  La 
Salle,  on  his  Canal  contract ;  complainant  was  not  present  at  the 
time  of  commencing  the  work,  nor  at  any  time  after  as  a  partner 
or  person  interested  ;  thinks  he  was  not  near  the  work  for  several 
months  after  it  was  commenced  ;  thinks  he  was  on  Rock  river, 
sick.  It  was  about  five  weeks  after  commencing  work  on  the 
Rail  Road  before  an  estimate  was  received.  Does  not  know  how 
much  defendant  advanced  to  carry  on  said  work,  nor  how 
much  he  received  on  final  settlement  ;  what  he  did  receive  was  in 
State  scrip  of  Illinois.  The  company  took  goods,  &c.,  of 
complainant  and  McFarrin,  on  account  of  defendant  ;  they 
told  witness  they  were  owing  defendant  a  considerable 
amount,  and  he  supposed  it  would  be  an  object  with  them 
to  pay  in  this  way,  as  otherwise  they  would,  in  the  end, 
have  to  pay  cash.  The  company  paid  defendant  for  these 
things. 

Cross- Examination. — Was  a  member  of  both  firms,  N.  W. 
Manville  &  Co.  and  Perry,  Wilson  &  Co.  We  got  the  contract  in 
June,  1838,  in  the  name  of  N.  W.  Manville  &  Co.,  composed  of 
N.  W.  Manville,  H.  L.  Owens,  James  Wilson,  H.  Weed,  E.  F. 
Weed,  and  C.  H.  Perry  ;  a  short  time  after  work  commenced, 
defendant  bought  out  Owens  and  Manville's  interest  in  the  con- 
tract  for  the  rest  of  the  company  ;  witness  then  formed  under  the 
name  of  Perry,  Wilson  &  Co.  which  was  composed  of  defendant, 
witness,  H.  Weed,  and  E.  F.  Weed,  each  owning  an  equal  interest 
in  the  contract.  All  the  books  witness  knows  of,  of  the  company, 
are  in  witness'  custody.  Understood  that  complainant  sold  out 
his  interest  in  the  Canal  contract  to  McFarrin,  but  do  not  know 
if  defendant  knew  of  such  sale,  or  advised  it.  Don't  know 
the  precise  profits  on  said  contract ;  witness'  share,  one-fourth, 
was  between  $6,000  and  $7,000  ;  defendant  was  originally 
entitled  to  one-sixth,  but  he  increased  this  by  buying  out  E. 
F.  Weed.  Does  not  know  how  much  he  made  ;  on  8th  of 
March,  1839,   the  company  let  a  sub-contract  to  complainant 
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and  E.  W.  Seward  ;  six  months  after  this  the  contract  was  aban- 
doned because  the  State  failed  to  pay  ;  received  $6,000  of  the 
State  in  Illinois  scrip  for  stopping  the  work,  considerable  of 
which  was  divided  among  our  sub -contractors  :  does  not  know 
how  much  defendant  received  as  his  share  ;  complainant  was  not 
on  the  contract  from  the  commencement  in  July,  until  the  winter 
following  ;  he  was  sick  on  Rock  river  some  time,  and  he  had  been 
back  several  weeks  before  he  came  to  our  side  of  the  river. 
Defendant  sold  out  his  interest  in  the  Canal  contract  about  time 
of  commencing  on  the  Rail  Road.  Does  not  know  when  com- 
plainant sold  out  his  interest ;  he  continued  on  the  sub- contract 
from  March  8,  1839,  until  the  work  was  abandoned.  Am  not 
related  or  connected  with  defendant  in  any  manner.  After 
letting  sub-contract  to  complainant  and  Seward,  defendant  stated 
to  witness  that  complainant  had  set  up  a  claim  against  him  in 
the  Rail  Road  contract  ;  that  prior  to  the  letting  he  had  an  under- 
standing with  complainant  that  they  were  put  in  separate 
bids  and  to  be  mutually  interested  in  what  might  thus  be 
obtained  ;  defendant  in  connection  with  the  company  obtained 
work,  but  the  complainant  had  forfeited  all  claim  to  any 
interest  with  him,  as  he  had  never  incurred  any  responsibility, 
or  advanced  any  money  on  account  of  the  same,  but  had  waited 
till  he  had  found  the  job  profitable,  and  he,  defendant,  did  not 
consider  that  he  had  any  recourse  or  claim  on  the  complainant,  had 
the  job  turned  out  unprofitable. 

John  Wilson,  Dejendanth  witness. — Knows  the  parties  to  this 
suit,  and  of  a  company  composed  of  McFarrin,  complainant  and 
defendant,  owning  a  contract  on  the  Canal,  in  June,  1838.  Does 
not  know  of  said  company  proposing  for  work  upon  the  Central 
Rail  Road.  Thinks  they  did  not;  know  of  the  sale  of  defendant's 
interest  for  $1,100,  to  the  complainant  and  McFarrin,  and  also  of 
the  defendant's  procuring  work  on  the  Rail  Road  in  connection 
with  Manville  and  others.  At  the  time  of  commencing  work  on 
the  Rail  Road,  the  complainant  was  on  the  Canal  in  La  Salle. 
Knew  of  defendant's  selling  his  Canal  interest  to  the  complain- 
ant  and  McFarrin,  for    $1,100.     Was    present   at  the   time, 
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and  offered  defendant  more,  but  lie  declined,  saying  they  were  old 
partners  and  had  a  preference. 

Cross- Examination. — Was  not  a  member  of  either  of  the 
firms  of  N.  W.  Manville  &  Co.  or  Perry,  Wilson  &  Co.  ;  am  the 
brother  of  the  defendant,  but  have  no  business  connection  with 
him. 

Robert  Mead,  Complainant's  witness. — Knows  the  parties 
to  this  suit,  and  in  February,  1889,  heard  the  defendant  tell  the 
complainant  that  he,  complainant,  had  better  sell  out  his  contract 
on  the  Canal,  and  take  a  sub-contract  under  Perry,  Wilson  &  Co. 
upon  the  Rail  Road. 

C.  H.  Perry,  Complainant'' s  witness,  second  deposition. — 
Knows  the  parties.  In  the  winter  after  the  Rail  Road  contract 
was  procured,  had  a  conversation  with  the  defendant,  who  told 
witness  that  complainant  had  set  up  a  claim  in  his,  defendant's, 
contract  on  the  Rail  Road  ;  that  they  had  an  understanding  that 
both  were  to  bid  at  the  Rail  Road  letting,  and  each  to  share 
equally  in  whatever  work  they  might  obtain  ;  defendant  stated 
that  the  complainant  had  been  absent  a  considerable  time  after 
contract  was  taken  ;  had  furnished  no  capital ;  incurred  no  risk, 
and  he,  defendant,  was  under  no  obligation  to  give  him  an  inter- 
est in  the  work.  Thinks  the  defendant  received  $6,000  or  $7,000 
as  profits  on  the  Rail  Road  contract ;  never  heard  the  defendant 
say  any  thing  on  the  subject. 

Cross- Examination. — Knows  of  the  defendant  being  inter- 
ested in  one-third  of  the  Canal  contract  in  1838  ;  he  sold  out  his 
interest  in  it  in  the  fall  of  1838  to  the  complainant  and  McFar- 
rin,  for  $1,100.  Knows  he  was  paid  part  of  this ;  does  not  know 
that  he  received  all.  In  a  conversation  with  the  complainant  at 
Ottawa,  he  stated  to  me  that  the  defendant  was  still  to  retain  an 
interest  in  the  said  contract.  Has  heard  the  -complainant  and 
McFarrin  often  urge  the  defendant  to  purchase  goods  at  their 
store  ;  they  have  often  urged  me  to  buy  on  witness'  account,  as 
they  went  in  part  payment  of  the  amount  they  owed  the  defend- 
ant. Has  understood  from  both  McFarrin  and  the  defendant, 
that  the  defendant  received  a  note  on  Pearl  &  Hyatt  for  $500  of 
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McFarrin,  to  be  applied  on  what  the  complainant,  and  McFarrin 
owed  the  defendant ;  and  also  the  defendant's  part  of  a  carriage 
was  to  be  applied  in  the  same  way.  Also,  that  defendant  re- 
ceived a  note  against  N.  W.  Manville  and  others  from  the  com- 
plainant and  McFarrin  for  $1,000,  which  the  defendant  was  to 
take  as  part  of  said  indebtedness  due  him  at  about  $600.  Don't 
know  of  defendant's  receiving  any  money  of  complainant  and 
McFarrin  on  sale  of  his  Canal  interest  to  them.  Knows  the 
money  defendant  advanced  on  Rail  Road  contract  was  his  own 
money ;  he  also  furnished  goods  and  provisions  procured  from  the 
complainant  and  McFarrin ;  also  goods  procured  of  witness.  He 
also  purchased  a  stock  of  goods  in  St.  Louis  on  his  own  credit 
for  the  company.  The  complainant  never  furnished  any  money 
or  thing  to  the  Rail  Road  company  ;  if  he  had,  should  have  known 
it,  as  witness  financiered  for  the  company. 

On  the  11th  May,  1844,  the  Court  rendered  a  decree,  pro- 
nouncing the  complainant  and  defendant  to  be  partners  in  the 
contracts  on  the  Rail  Road  and  Canal,  as  set  forth  in  the  bill 
of  the  complainant ;  that  the  defendant  has  received  whole  amount 
of  the  profits,  and  ordering  an  account.  The  cause  was  refer- 
red to  S.  G.  Patrick,  a  special  Commissioner,  to  take  an  ac- 
count, hear  evidence,  examine  parties  and  books  and  papers,  and 
make  report  thereof.     He  subsequently  filed  his  report  in  Court. 

The  Commissioner  set  forth  that  the  evidence  was  unsatisfac- 
tory in  its  character ;  that  many  of  the  books  and  papers  of  the 
Rail  Road  firm  have  been  destroyed  by  fire  ;  that  in  the  Canal 
contract  the  parties  and  McFarrin  were  equally  interested,  and  so 
far  they  have  mutually  shared  their  respective  interests ;  that 
from  the  evidence  of  Perry  and  others,  the  defendant  obtained  in 
June,  1838,  a  contract  for  work  on  the  Central  Rail  Road,  in 
company  with  five  others,  as  equal  partners  ;  that  subsequently 
two  of  original  partners,  to-wit :  Owens  and  Manville,  were 
bought  out  by  the  company,  and  that  the  complainant  and  defend- 
ant, according  to  the  interlocutory  decree  of  the  Court  were  equal- 
ly interested  in  one-fourth  of  the  whole  Rail  Road  contract ; 
that  the  defendant  subsequently  bought  out  the   interest  of  C. 
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Weed,  thus  becoming  owners  of  one-half  the  whole  contract ; 
that  there  was  no  evidence  to  show  when  defendant  bought  said 
interest  of  Weed,  or  how  much  he  paid  for  it,  nor  whose  funds 
were  used  in  paying  Weed,  and  no  evidence  was  introduced  on 
which  such  account  could  be  stated.  That  the  day-book  and 
ledger  admitted  in  evidence  showed  that  the  defendant  was 
charged  with  $25,  286  67,  and  credited  with  $16,230  68,  which 
leaves  a  balance  against  defendant  of  $9,055  99,  which,  as- 
suming the  books  to  be  full  and  correct,  the  Commissioner 
proceeded  to  say  would  be  the  amount  of  the  defendant's 
individual  profit  on  said  contract ;  that  the  books  contained 
no  memoranda  of  the  distribution  of  damages  to  members,  of 
which  there  is  evidence  that  it  amounted  to  $6,000  in  Illinois 
scrip  ;  that  the  books  showed  no  distinction  in  the  charges  and 
credits  to  the  defendant  at  the  different  times  he  owed  different 
amounts  of  interest ;  that  the  books  furnished  no  sufficient  data 
on  which  to  rely,  and  that  the  bill  and  answer,  depositions  and 
parol  evidence  before  the  Commissioner,  constituted  the  only  re- 
liable evidence.  That,  from  the  best  evidence,  the  profits  of  the 
defendant  were  $6,500  on  one-fourth  of  the  contract,  and  which 
came  into  his  hands.  Deduct  for  fourteen  and  three- fourth 
months'  absence  of  the  complainant  $737  50-100  from  $6,500 
left  balance  of  $5,672  50,  one-half  of  which  is  charged  to  the 
defendant  as  due  to  the  complainant ;  that  the  last  payment  on 
the  Rail  Road  was  received  28th  March,  1840,  from  which  time 
add  interest  at  six  per  cent,  on  half  the  amount  of  $5,762  50  is 
$768  31,  which  in  the  aggregate  amounts  to  $3,649  56,  the 
amount  due  complainant  by  the  defendant.  He  further  stated 
that  there  was  evidence  of  $6,000  in  Illinois  scrip  having  been 
received  as  damages  from  the  State,  but  that  there  was  also  evi- 
dence that  a  considerable  amount  of  same  was  paid  out  for  in- 
debtedness, and  no  evidence  that  any  of  it  was  received  by  the 
defendant ;  that  there  is  some  contrariety  in  the  evidence  as  to 
the  value  of  the  scrip,  but  that  this  value  was  immaterial  on  ac- 
count of  the  uncertainty  of  the  amount  of  same  received  by  the 
defendant  on  final  settlement. 
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At  the  September  term,  1844,  the  Hon.  Thomas  C.  Browne 
presiding,  after  several  motions  were  entered  and  overruled  by  the 
Court,  it  was  ordered  that  the  aforesaid  sum  of  $3,649.56  be 
paid  by  the  defendant  below  within  sixty  days,  and  that  in  default 
of  such  payment,  an  execution  issue. 

0.  H.  BROWNiNa  and  N.  Bushnell,  for  the  plaintiff  in  error.  ] 

1.  The  other  persons  interested  should  have  been  parties  to 
the  bill. 

All  parties  interested  in  an  account  should  be  made  parties  to 
the  bill.  1  Story's  Eq.  PL  167,  167a  and  note;  Hopkirk  v. 
Page,  2  Brock.  20. 

Where  the  defendant  is  interested  in  having  other  parties  be- 
fore the  Court,  or  where  without  them,  he  might  be  held  for  more 
than  he  ought  to  pay,  or  embarrassed  by  their  absence,  he  may 
object  that  they  are  not  before  the  Court.  Story's  Eq.  PI.  §§ 
136,  138,  141, 164. 

Here  the  amount  to  be  paid  by  Wilson  depends  upon  an  account 
between  Wilson  and  the  other  parties,  which  alone  can  determine 
the  profits  received.  Story's  Eq.  PI.  §§  127-9,  172-3,  177;  Marr 
V.  Meilacky,  1  Mylne  &  Craig,  559;  Bray  v.  Fremont,  6  Madd.  5. 

On  a  bill  in  Chancery  against  the  indorser  of  a  promissory  note 
the  defendant  has  a  right  to  insist  that  the  other  indorsers  be  made 
parties.     Riddle  v.  Mandeville,  2  Peters'  Cond.  R.  268. 

The  principle  on  which  Courts  of  Equity  require  all  parties  be- 
fore the  Court  is  to  prevent  future  litigation.  All  persons  inter- 
ested in  the  subject  matter  of  the  suit  must  be  before  the  Court  in 
order  that  complete  justice  may  be  done  in  one  suit.  Mandeville 
V.  Riggs,  2  Peters,  487  ;  Caldwell  v.  Taggart,  4  do.  190. 

n.  As  it  was  a  bill  for  the  winding  up  of  a  partnership,  not  only 
should  all  of  the  partners  have  been  before  the  Court,  but  the 
bill  should  have  prayed  the  dissolution  of  the  partnership.  Los- 
comb  V.  Russell,  4  Simons,  8. 

in.  The  bill  shows  an  attempt  on  the  part  of  one  part- 
ner to  bring  a  third  person  into  the  partnership — this  cannot  be 
done.      Story  on  Partn.   §  5 ;    Gow   on   Partn.  4,  5.      Mur- 
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ray  v.  Bogart,  11  Johns.  318  ;  Kingman  v.  Speers,  7  Mass. 
235.  And  though  one  partner  may  charge  his  own  interest  in 
the  partnership  in  favor  of  a  third  person,  the  latter  will  take 
his  interest  subject  to  an  account  between  the  partners — the  bill 
should  have  shown  that  the  parties  had  accounted,  for  till  then 
he  can  have  no  right  to  an  account  against  Wilson.  Gow  on 
Partn.  5,  94,96,  110  ;  Bray  v.  Fromont,  6  Madd.  5  ;  Story  on 
Partn.  §§  307-8,  and  note. 

It  is  in  this  case  and  under  the  second  head  in  principle, 
like  the  case  of  the  asignee  of  one  partner  or  a  purchaser  of  the 
interest  o£  one  partner,  on  execution — he  takes  only  the  surplus 
after  payment  of  debts,  and  of  course  requires  a  previous  settle- 
ment of  the  partnership  affairs  and  the  ascertaining  of  the 
surplus. 

IV.  The  bill  does  not  .  show  any  valid  agreement  for  a 
partnership — it  shows  no  consideration  for  the  supposed  con- 
tract— the  whole  contract  was  inchoate  and  preliminary.  Gow 
on  Partn.  10,  11  ;  Dowlin  v.  Ward,  6  Johns.  194  ;  Wilbur 
V.  Howe,  8  do.  444  ;  Chitty  on  Contracts,  8,  9,  13,  14, 
40;  2  Kent's  Com.  465  ;  McNeil  v.  Read,  28  Eng.  Com. 
Law  R.  265  ;  3  Kent's  Com.  25  ;  Trimble  v.  Green;  3  Dana, 
356-7  ;  Violet  v.  Patton,  5  Cranch,  142  ;  Minturn  v.  Seymour, 
4  Johns.  Ch.  R.  500. 

The  terms  of  the  contract^were  uncertain  and  indefinite .  Cer- 
tainty in  the  terms  is  essential,  when  the  Courts  are  called  on- to 
enforce  it  specifically. 

V.  If  there  was  any  consideration  for  the  contract,  it  consist- 
ed in  the  agreement  of  Campbell  to  join  with  some  other  company 
and  bid — the  object  of  the  contract  was  to  increase  their  work  or 
their  chances  of  procuring  work  on  the  raikoad.  The  perform- 
ance, therefore,  of  Campbell  in  this  particular,  is  of  the  essence  of 
the  contract — it  goes  to  the  consideration  by  virtue  of  which  only 
can  the  contract  be  supported.  He  should  hence  have  averred  in 
his  bill  a  performance  in  this  respect,  or  a  readiness  to  perform. 
This  he  has  not  done,  and  he  must  fail.  Suppose  Wilson  had  not 
bid,  and  Campbell  brought  an  action  at  law  to  recover  damages  ? 
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Tharp  v.  Tharp,  1  Salk.  171  ;  2  Kent's  Com.  465  ;  Trimble 
V.  Green,  3  Dana,  356-7  ;  Porter  v.  Rose,  12  Johns.  209  ; 
Parker  v.  Parmelee,  20  do.  130  ;  Barry  v.  Alsbury,  6  Litt. 
151 :  Dana  v.  King,  2  Pick.  155  ;  Hunt  v.  Livermore,  5  do. 
505  ;  1  U.  S.  Dig.  538,  §  27  ;  Bordenave  v,  Gregory,  5  East, 
107;  Kane  v.  Hood,  13  Pick.  281  ;  1  Saund.  230,  note  4  ;' 
Dakin  v.  Williams,  11  Wend.  69  ;  and  these  conditions  prece- 
dent are  always  considered  strictly  in  favor  of  those  for  whose 
benefit  they  are  made.  Gray  v.  Gardiner,  17  Mass.  188  ;  6 
Cowen;  669. 

And  the  party  seeking  to  enforce  the  contract  and  to  procure 
the  benefit  of  it  in  Equity,  must  show  the  performance  on  his  own 
part  of  all  the  matters  entering  into  the  mutual  consideration  of 
the  contract.  Colson  v.  Thompson,  4  Peters'  Cond.  R.  143  ; 
Bates  V.  Wheeler,  1  Scam.  54  ;  United  States  v.  Robinson,  9 
Peters,  319  ;  Trailer  v.  Hill,  2  Gilm.  364  ;  1  Barb.  &  Har. 
Dig.  304,  §3,4;  Modistet  v.  Johnson,  2  Blackf.  439,  440  ; 
Morgan's  heirs  ?^.  Morgan,  4  Peters'  Cond.  R.  120,  123  ;  Fitz- 
patrick  v.  Beatty,  1  Gilm.  467-8  ;  Harris  v.  Knickerbocker,  5 
Wend.  638. 

The  original  practice  was  to  send  parties  to  the  Law  Courts  to 
see  whether  there  was  a  valid  contract. 

VI.  This  is  an  attempt  to  enforce  the  specific  execution  of  an 
alleged  contract  for  a  partnership. 

A  Court  of  Equity  will  never  do  this  except  under  peculiar  cir- 
cumstances and  to  prevent  fraud — as  in  cases  where  a  party  was 
vested  under  the  contract,  and  been  put  in  a  condition  in  which  he 
cannot  be  put  in  statu  quo,  and  he  seeks  relief.  Story  on  Partn. 
284,  §  188  ;  Gow  on  Partn.  IO'9-II,  andnotes  (y)  and  (1). 

And  never  where  the  partnership  may  be  dissolved  at  any  time 
by  either  of  the  parties.  Hessy  v.  Birch,  9  Vesey,  357  ;  Gow  on 
Partn.  109-11. 

And  where  no  time  is  fixed  for  the  duration  of  the  partnership, 
it  can  only  exist  during  their  mutual  pleasure.  Story  on  Partn. 
§§48,  307-8  &  note  ;  8  Kent's  Com.  53  ;  Featherstanaugh  v. 
Fenwick,  17  Vesey,  307-8. 
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In  this  case,  the  partnership  could  have  been  dissolved  at  any 
time.     Crashaw  v.  Maule,  Swanst.  521,  525. 

If  it  is  said  the  partnership  has  been  dissolved,  we  reply  that  it 
has  never  been  one — that  Campbell,  so  far  as  any  thing  from  him 
appears,  ever  denied  it — ^he  never  did  any  thing  under  the  contract. 
Wilson  always  repudiated  it  and  him  as  a  partner — so  that  even 
if  there  was  a  contract  of  partnership,  there  has  been  no  partner- 
ship ;  and  now  Campbell  seeks  to  'force  himself  on  Wilson  as  a 
partner. 

But  even  in  cases  where  Courts  of  Equity  will  enforce  contracts 
of  partnership,  they  will  not  decree  an  account,  for  the  time  the 
party  ought  to  be  admitted ;  as  to  the  time  past  the  party  will  be 
left  to  his  remedy  at  law.  Gow  on  Partn.  11 ;  Anon.  Vesey 
Sen.  729. 

There  is  no  evidence  of  a  legal  partnership.  A  mutual  contri- 
bution of  something  of  value  is  of  the  essence  of  the  contract. 
Story  on  Partn.  §§  3,  4,  5,  6, 8;  3  Kent's  Com.  25 ;  Collier  on 
Partn.  2,  4. 

Where  a  partnership  is  denied,  it  will  not  be  inferred 
from  equivocal  circumstances.     2  Barb.  &  Har.  Eq.  Dig.  337,  §16. 

Nor  will  the  Court  decree  on  a  different  contract  admitted  by 
the  answer — nor  on  proof  of  material  matters  going  to  the  con- 
sideration of  the  contract  not  set  out  in  the  bill.  The  complain- 
ant must  recover  on  the  allegations  of  the  bill  and  the  evi- 
dence thereof,  or  not  at  all.  Thompson  v.  Todd,  1  Peters'  C. 
C.  R.  380  ;  1  Johns.  Ch.  R.  148-9  ;  6  Johns.  560  ;  5  Wend. 
949-50  ;  1  Johns.  Ch.  R.  653-5  ;  10  Peters,  209. 

Vni.  The  Court  erred  in  decreeing  an  account  as  to  two  part- 
nerships, made  up  of  different  members.  2.  In  decreeing  an  ac- 
count as  to  the  canal  contract,  as  the  bill  was  framed  only  with 
reference  to  on  account  on  the  railroad  contract.  3.  The  Court 
erred  in  decreeing  an  account  on  the  canal  contract  in  the  absence 
of  McFarrin,  who  was  also  a  partner*with  Wilson  and  Campbell 
on  that  contract. 

IX.  The  Court  erred  in  confirming  the  Master's  report.  1. 
The  report  was  heard  on  testimony  not  properly  authenticated. 
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The  Master  erred  in  allowing  Campbell  one-half  o£  one-fourth  of 
the  profits,  when  he  was  at  most  entitled  to  one-half  of  one-sixth 
of  the  profits. 

H.  0.  Merriman,  for  the  defendant  in  error. 

The  objection  to  this  bill  that  there  was  a  concurrent  condition 
in  [  the  copartnership  agreement,  unperformed  on  the  part  of 
complainant,  is  unavailing  for  the  reason  that  complainant's  right 
to  an  account  depends  upon  the  acts  done  under  the  agreement 
and  not  on  the  agreement  itself.  If  the  funds  used  in  the  busi- 
ness of  the  firm  of  Perry,  Wilson  &  Co.  put  in  by  Wilson  were 
the  joint  funds  of  complainant  and  defendant,  he  is  entitled  to  an 
account. 

A  copartnership  may  exist  between  individual  members  of  dif- 
ferent firms,  and  the  firms  of  which  they  are  respectively  members 
have  no  interest  in  the  accounting.     3  Kent's  Com.  61-2. 

There  is  nothing  in  the  objection  that  the  other  members  of  the 
firm  of  Perry,  Wilson  &  Co.,  and  that  of  McFarrin,  a  copartner 
with  complainant  and  defendant  in  the  canal  contract,  are  not 
made  parties,  as  those  firms  were  fully  dissolved  before  this  bill  was 
filed,  and  a  full  settlement  had  also  taken  place  between  the  sev- 
eral members  of  the  respective  firms,  and  Campbell  had  received 
the  balance  due  him,  on  sale  of  Canal  contract,  and  Wilson  had 
received  the  balance  due  him  out  of  Rail  Road  contract.  Hence, 
no  further  accounting  or  settlement  is  needed,  except  as  between 
complainant  and  defendant.  Whenever  the  object  of  a  joint  un- 
dertaking is  completed,  it  is  a  dissolution  of  the  copartnership. 
Story  on  Partn.  §  280. 

By  an  application  of  these  principles  to  this  case,  if  the  parties 
had  a  joint  interest  in  the  funds  used  on  canal  and  rail  road,  there 
must  be  a  decree  for  complainant.  This  is  proved  by  a  reference 
to  the  proof  in  the  record,  i, 

0.  Peters,  also,  for  the  defendant  in  error. 
.    The     allegations    of    the     bill    are   sufficient.      The  bill  is 
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inartificially  drawn,  but  the  Court  will  look  to  the  substance,  and 
see  that  such  a  case  is  made  by  the  bill  as  will  entitle  the  party 
to  the  relief  sought. 

The  agreement  between  the  parties  as  set  out  in  the  commence- 
ment of  the  bill,  is  introduced  only  as  an  inducement  to  the 
partnership,  and  as  explanatory  of  it.  No  relief  is  sought  by 
virtue  of  this  agreement,  but  by  virtue  of  the  partnership  which 
resulted  from  the  agreement.  We  claim  a  participation  in  the 
profits  of  the  partnership,  and  the  only  effect  of  the  agreement 
is  to  define  the  nature  and  extent  of  the  partnership.  The  com- 
plainant's bill  would  have  been  sufficient  without  any  statement 
relative  to  the  agreement.     It  might  have  been  entirely  omitted. 

Again,  the  objection  that  there  should  have  been  other  parties 
to  the  bill,  is  not  well  taken.  In  determining  who  shall  be  made 
parties,  it  is  not  necessary  to  inquire  whether  all  persons  inter- 
ested in  the  subject  matter  of  the  suit  are  made  parties,  but  only 
whether  those  are  made  parties  who  are  interested  in  the  object 
of  the  suit.  Story's  Eq.  PL  §  72  ;  Whiting  v.  Bank  U.  S.,  13 
Peters,  11. 

The  object  of  this  suit  is  to  charge  one-half  of  the  profits  of 
the  partnership  existing  between  C.  &  W.  No  other  persons 
have  any  interest  or  concern  in  the  division  of  these  profits  ;  so 
that  the  object  of  the  bill  is  fully  accomplished  by  a  litigation 
between  the  present  parties. 

The  other  members  of  the  firm  of  Perry,  Wilson  &  Co.  cannot 
be  called  upon  to  execute  the  decree  that  may  be  rendered  in  this 
case.  Story's  Eq.  PI.  §§  74,  76,  a,  b,  c,  81,  153,  167  a,  189. 
The  proof  sustains  the  allegations  in  the  bill.  The  Master's 
report  sustains  and  shows  that  the  defendant  in  error  is  entitled 
to  one-half  of  the  profits  of  the  partnership. 

It  is  too  late  to  take  exceptions  to  the  Master's  report.  The 
exception  should  have  been  made  to  the  Master  before  his  report 
was  made  to  the  Court,  and  objection  cannot  be  made  at  the 
hearing,  but  the  Master's  finding  of  the  facts,  and  the  conclu- 
sions drawn  by  him  must  stand.  Meth.  Ep.  Ch.  v.  Jacques,  3 
Johns.  Ch.  R.  78. 

ILL.  R.  VOL.  X,  27 
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The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  One  branch  of  this  case — that  relating  to  the 
canal  contract — is  easily  decided.  The  bill  states  that  Campbell 
&  McFarrin  purchased  the  share  of  Wilson  in  this  contract,  but 
alleges  a  secret  arrangement  between  Campbell  and  Wilson,  by 
which  the  latter  still  retained  an  interest  in  the  contract.  The 
answer  admits  the  sale,  but  denies  the  private  agreement  charged 
in  the  bill.  There  is  no  proof  that  any  such  agreement  was 
made  ;  on  the  contrary,  it  clearly  appears  that  the  sale  was  bo7ia 
Jide,  and  absolute  in  its  terms.  There  was  then  no  partnership 
between  the  parties  in  this  contract  to  be  adjusted  by  a  Court  of 
Equity. 

The  other  branch  of  the  case  relates  to  the  rail  road  contract. 
The  bill  does  not  seek  the  specific  performance  of  an  agreement 
for  a  partnership,  but  it  proceeds  on  the  ground  that  there  has 
been  a  subsisting  partnership,  in  the  settlement  of  which  the  aid 
of  a  Court  of  Equity  is  necessary.  A  mere  agreement  to  form  a 
partnership  does  not  of  itself  create  a  partnership.  The  parties 
must  enter  on  the  execution  of  the  agreement  before  the  relation 
of  partners  exists  between  them.  While  the  agreement  remains 
executory,  if  one  of  them  refuses  to  carry  it  into  effect,  the  only 
remedy  of  the  other  is  by  an  action  at  Law  for  the  violation  of 
the  agreement,  or  by  a  bill  in  Equity  to  enforce  specifically  its 
performance. 

It  was  probably  the  understanding  of  these  parties,  that 
each  should,  under  certain  circumstances,  become  equally 
interested  in  whatever  contract  either  might  obtain  on  the 
rail  road.  The  question  is,  was  this  understanding  so  car- 
ried into  effect  as  to  constitute  them  partners  in  the  contract 
procured  by  Wilson.  We  are  clearly  satisfied  that  no  part- 
nership in  fact  existed  between  them  in  the  execution  of 
this  contract.     The    acts    of   the   parties    afford    the   strongest 

*Caton,  J.  took  no  part  in  the  decision  of  this  cause,  it  having  been  removed  by- 
change  of  venue  from  the  Circuit  where  he  Avas  formerly  the  presiding  Justice,  he 
having  been  of  coimsel. 
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evidence  that  they  did  not  regard  themselves  as  jointly  interested. 
In  the  prosecution  of  the  work  under  the  contract,  Wilson  per- 
formed all  the  services,  made  all  the  advancements,  and  incurred 
all  the  responsibilities.  Campbell  claimed  no  control  over  the 
contract,  nor  in  any  manner  concerned  himself  about  its  perform- 
ance. Wilson  did  not  recognize  him  as  a  partner,  but  on  all  occa- 
sions denied  that  he  was  such.  The  offer  of  Wilson  to  give  Campbell 
one  hundred  dollars  for  his  interest  in  the  contract — proved  by  the 
•witness,  Owens — was  made  before  the  work  commenced  ;  and  his 
subsequent  statement  to  McFarrin  no  doubt  referred  to  the  same 
proposition.  After  Campbell  sold  out  his  interest  in  the  canal 
contract,  he  took  a  sub-contract  from  Wilson  and  his  associates 
for  work  on  this  very  rail  road  contract.  If  a  partner  of  Wilson, 
why  did  he  not  joint  him  in  prosecuting  the  contract  to  completion 
instead  of  becoming  a  sub -contractor  under  him. 

The  statements  of  the  bill  respecting  the  objects  of  the  part- 
nership, and  the  mode  of  conducting  it  deserve  consideration. 
These  statements  are,  that  the  sale  of  Wilson's  share  in  the 
canal  contract  was  not  real,  but,  as  between  Campbell  and  Wil- 
son, an  expedient  only  to  enable  them  to  procure  means  and 
credit  at  the  store  of  Campbell  &  McFarrin  to  prosecute  the 
railroad  contract,  and  that  Wilson  should  superintend  the  work 
on  this  contract  and  Campbell  that  on  the  canal  ;  in  other  words, 
they  were  partners  in  both  contracts,  and  the  services  of  one  were 
to  be  an  equivalent  for  those  of  the  other,  while  the  means  for 
carrying  on  both  contracts  were  to  be  obtained  from  the  firm  of 
Campbell  &  McFarrin.  The  proof  shows  conclusively  that  these 
allegations  are  untrue.  The  sale  was  absolute,  and  Wilson  from 
that  time  ceased  to  be  interested  in  the  canal  contract.  The  sale 
was  made  about  the  time  the  work  on  the  rail  road  was  commenced, 
and  Campbell  could  not  therefore  perform  any  services  on  the 
canal  that  would  enure  to  the  benefit  of  Wilson.  By  the  terms  of 
sale,  Campbell  &  McFarrin  became  largely  indebted  to  Wilson, 
and  the  moneys  and  goods  received  by  him  were  in  liquidation  of 
this  indebtedness. 

The  evidence  fails  wholly  to  make  out  a  case  of  partnership, 
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and  if  Campbell  has  a  cause  of  action  against  Wilson,  it  is  for  a. 
violation  of  the  agreement  to  form  a  partnership,  to  be  enforced 
by  a  suit  at  Law. 

The  Circuit  Court  erred  in  decreeing  that  a  partnership  existed, 
and  consequently  all  of  the  subsequent  proceedings  in  the  case 
were  erroneous. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs,  and  the 
bill  dismissed. 

Bill  dismissed. 
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Bela  Shaw,  impleaded,  &c.,  appellant,  v.  Ezekiel  Dennis, 

appellee. 

Jippeal  Jrom   Winnehago. 

The  Act  of  the  Legislature,  passed  February  25,  1847,  entitled  '^  An  Act  for  the  main,' 
tenance  of  the  Rockford  Bridge, ' '  is  not  unconstitutional. 

The  Legislature  has  the  right  to  impose  local  taxes  for  specified  purposes,  and  to  de- 
termine what  extent  of  territory  shall  be  subjected  to  their  payment. 

Authority  given  by  the  Legislatux'e  to  certain  Commissioners  to  ascertain  and  deter- 
mine the  amount  of  a  particular  indebtedness,  is  not  an  exercise  of  judicial  i^ower 
by  the  Legislature . 

Under  the  35th  section  of  the  S9th  chapter  of  the  Eevised  Statutes,  where  a  i^ersonal 
demand  has  been  made  for  taxes  by  the  Collector,  it  is  discretionary  with  him 
whether  he  will  make  a  distress  before  the  exijiration  of  ten  days  from  the  time  of 
making  the  demand.  In  case  a  personal  demand  is  not  made,  but  the  notice  is  left 
as  is  required  by  the  34th  section,  then  the  demand  may  be  considered  as  incom- 
plete imtil  the  expiration  of  the  ten  days,  within  which,  by  the  terms  of  the  notice, 
the  party  has  to  pay  the  tax. 

A  warrant  for  the  collection  of  taxes  imposed  by  a  Board  of  Commissioners  appointed 
for  the  purijose,  may  be  issued  by  a  majority  of  the  Board,  (a) 

Trespass,  in  the  Winnebago  Circuit  Court,  brought  by  the  ap- 
pellee against  the  appellant,  Hiram  R.   Maynard,  and  Ephraim 

(o)  Dennis  v.  Maynard  15  111.  R.  477.     .  '       . 


406  OTTAWA. 


ShawD.  Dennis. 


Wyman,  for  taking  and  driving  away  certain  cattle,  the  property 
of  tlie  appellee. 

The  declaration  contained  two  counts,  which  were  substantially 
alike,  and  in  the  common  form.  The  defendants  severed  in  their 
pleas,  Maynard  pleading  separately,  and  the  others  joining  in 
a  like  plea. 

Maynard  pleaded  not  guilty,  and  two  special  pleas  of  justijS- 
cation.  His  first  special  plea  set  forth,  that  on  the  25th  day  of 
February,  1847,  the  Legislature  passed  an  Act  to  authorize  the 
levying  of  a  special  tax  upon  the  owners  of  property  in  Rockford 
precinct  for  the  purpose  of  maintaining  a  certain  bridge,  which 
had  been  previously  erected  across  Rock  river,  •  at  Rockford,  and 
constituting  the  other  defendants,  Shaw  and  Wyman,  together 
with  two  others,  a  corporate  body  by  the  name  of  "Bridge  Com- 
missioners," to  carry  out  the  provisions  of  the  Act ;  that,  on  the 
29th  day  of  March,  1847^  said  Bridge  Commissioners  entered 
upon  their  duties,  and  on  the  30th  day  of  April,  1847,  made  out 
a  list  of  the  taxable  persons  of  Rockford  precinct,  together  with 
an  assessment  of  the  taxable  property  of  each,  at  the  rate  of 
fifty  cents  on  each  hundred  dollars;  that  on  the  29th  day  of  No- 
vember, 1847,  said  Bridge  Commissioners  delivered  their  war- 
rant to  the  defendant,  Maynard,  who  was  then  Sheriff  and  Col- 
lector of  said  county  of  Winnebago,  authorizing  him  to  collect 
eight  dollars  and  forty-two  and  a  half  cents  from  said  plaintifi", 
Dennis,  that  being  the  amount  of  tax  assessed  against  him  as 
owner  of  property  in  said  Rockford  precinct  to  the  amount  of 
$1685  ;  and  that  the  defendant  took  the  property  mentioned 
in  the  declaration,  by  virtue  of  the  authority  of  said  war- 
rant, as  Sheriff  and  Collector,  for  the  purpose  of  making  said  tax 
from  it. 

His  second,  special  plea  is  substantially  like  the  first,  except 
that  it  sets  forth  that  the  warrant  Avas  signed  by  three  of  the 
Bridge  Commissioners. 

The  other  defendants  pleaded  jointly  not  guilty,  and  two  spe- 
cial pleas  setting  forth  substantially  the  same  state  of  facts  as  in 
Maynard's  special  pleas. 
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The  plaintiff  joined  issues  on  the  pleas  of  not  guilty,  and  de- 
murred specially  to  all  the  special  pleas,  which  demurrers  were  sus- 
tained by  the  Court.  The  parties  went  to  trial  upon  the  issue 
joined,  and  judgment  was  rendered  in  favor  of  the  plaintiff  for 
sixty-five  dollars.     Shaw  took  an  appeal  to  this  Court. 

The  appellant  assigns  for  error  that  the  Circuit  Court  erred  in 
sustaining  the  demurrers. 

The  cause  was  argued  ex  parte  by  the  counsel  for  appellant  at 
an  early  day  in  the  term,  the  counsel  for  the  appellee  not  hav- 
ing been  in  attendance.  Subsequently,  on  appearing,  he  was 
allowed  to  join  in  the  errors  assigned,  and  having  been  furnished 
with  the  authorities  cited  by  appellant's  counsel,  the  argument 
was  continued. 

F.  BuRNAP,  for  the  appellee. 

The  appellee  makes  the  following  points  in  this  case : 

1.  The  Act  of  the  Legislature,  which  the  plaintiffs  pleaded  in 
justification  of  the  alleged  trespass  in  the  Court  below,  is  uncon- 
stitutional and  void,  because  it  amounts  to  a  judicial  determina- 
tion that  there  is  a  debt  due  to  some  person.  Acts  of  1847,  p. 
14.  It  declares  a  debt  and  orders  an  execution  for  it.  /6.  §§  1, 
2  ;  1 U.  S.  Dig.  565,  §  227  ;  Lane  v.  Dorman,3  Scam.  240  ;  Ed- 
wards V.  Pope,  ih.  470 ;  Hampshire  v.  Franklin,  16  Mass.  84  ; 
State  V.  Fry,  4  Missouri,  144-5, 189,  191. 

2.  The  proposed  tax  was  for  two  different  objects.  If  one  of 
these  objects  was  unlawful,  it  vitiates  the  whole.  There  can  be  no 
separating  the  part  which  is  legal,  if  any  be  legal,  from  that  which 
is  illegal.  Torrey  v.  Milbury,  21  Pick.  70  ;  3  U.  S.  Dig.  507,  §§ 
106,107;  Libby  v.  Burnham,15  Mass.  147 ;  Stetson  v.  Kemp- 
ton,  13  Mass.  282  :  Bangs  v.  Snow,  1  do.  188, 189  ;  Drew  v.  Da- 
vis, 10  Verm.  506. 

3.  The  pleas  of  the  defendants  Shaw  and  Wyman  do  not  state 
what  year  they  took  the  assessment  of  in  making  out  their  list. 
But  it  must  be  inferred  from  the  dates,  and  reference  to  the  stat- 
utes respecting  the  levy  of  taxes,  that  they  took  the  assessment  of 
1846.     The  Act  under  which  they  justify,  was  passed  February 
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27,1847.  Monday,  March  1,1847,  two  days  after,  the  County 
Commissioners'  Court  held  a  term,  and  were  at  that  term  required 
to  make  the  assessment.  Rev.  Stat.  ch.  89,  438,  §§  8, 11,  first  part, 
§§16,  21, 22, 23, 26  and  30.  These  sections  show  the  process  of 
assessing  and  collecting  a  regular  tax.  The  alleged  Commis- 
sioners declared  their  tax  March  30th,  1847,  made  their  list  and 
assessment  April  30th,  and  delivered  their  warrant  to  the  Sheriff 
November  29th,  1847.  If  the  assessment  of  1846  was  taken, 
the  plea  is  bad,  for  if  the  Act  meant  the  assessment  of  that  year 
it  was  void  as  a  violation  of  the  old  Constitution.  Art.  VIII,  § 
20.  If  the  Act  intended  the  assessment  of  1847,  the  plea  is  bad 
because  it  does  not  follow  the  Act.  See  Sawyer  v.  City  of  Alton, 
3  Scam.  129. 

4.  The  pleas  are  bad  for  not  showing  clearly  what  year  the 
Commissioners  took  the  assessment  of ,  and  if  doubtful,  must  be 
taken  most  strongly  against  them,  and  the  assessment  assumed  to 
be  that  of  1846. 

5.  The  Bridge  Commissioners  mentioned  in  the  Act,  have  evi- 
dently mistaken  the  intention  of  the  Act  in  giving  any  valuation  or 
assessment  to  the  Sheriff.  They  were  to  make  a  list  of  names  and  a 
warrant,  and  to  deliver  them  to  the  Collector,  and  he  was  to  collect 
fifty  cents  on  $100,  according  to  the  assessment  of  1847,  at  the  same 
time  when  he  collected  the  regular  taxes  of  that  year. 

6.  The  question  may  occur  whether  the  Act  in  question  be 
public  or  private.  But,  taken  either  way,  the  pleas  are  bad  in 
not  showing  by  what  means  Shaw,  Wyman,  McKenny  and  Craw- 
ford continued  to  be  "  Bridge  Commissioners"  till  November  29th, 
1847,  when  they  gave  their  warrant  to  the  Collector,  If  the  Act 
be  public,  they  must  show  that  they  were  in  by  election.  Act,  § 
3.  If  the  Act  be  private,  they  must  show  by  quotations  from  it, 
or  otherwise  by  allegations  of  facts  constituting  their  continuance, 
to  enable  the  Court  to  judge  whether  they  continued  to  be  Com- 
missioners. 

7.  If  the  Act  is  a  private  one  it  should  provide  all  the  means 
necessary  to  carry  into  effect  the  power  it  grants  ;  if  it  do  not, 
that  power  must  fail  of  execution. 
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8.  The  pleas  do  not  show  to  whom  the  bridge  belonged. 
Alleging  that  it  was  a  'certain  bridge  of  the  town  of  Rockford,' 
is  mere  matter  of  description  ;  and  the  statement  that  the  public 
were  liable  to  keep  it  in  repair,  contradicts  the  idea  that  it  was  owned 
by  the  town ;  for  if  the  town  owned  the  bridge,  it  would  follow  that 
the  town,  and  not  the  public,  were  liable  to  maintain  it.  The  pleas, 
however,  contradict  the  common  intendment  that  all  bridges 
belong  to  the  county.  Rev.  Stat.  482,  §  14.  It  must,  therefore, 
have  been  built  by  private  individuals  who  had  expended  their 
money  in  building  it  and  now  seek  to  be  re-imbursed,  which  is  the 
indebtedness  declared  by  the  Act. 

9.  The  pleas  of  the  Collector  should  have  shown  that  the  dis- 
tress was  a  reasonable  one.  This  is  the  Common  Law  doctrine. 
See  Rev.  Stat.  442,  §  37.  It  should  show  why  there  was  such 
a  disparity  between  the  amount  of  the  tax  and  the  property 
taken. 

10.  The  pleas  of  the  Collector  ought  to  show  how  the  prop- 
perty  was  disposed  of  after  the  distress  was  made.  If  the  defend- 
ant intends  to  allege  a  distress  at  Common  Law,  he  ought  to  state 
that  he  has  the  beast  on  hand,  ready  to  be  re- delivered  when  the 
tax  should  be  paid,  for  at  Common  Law  a  distress  could  not  be 
sold.  2  Leigh,  809.  The  pleas  do  not  refer  to  any  statute, 
and  the  intendment,  therefore,  is  that  a  Common  Law  distress  is 
meant.  But  if  the  pleas  intend  a  distress  under  the  general  rev- 
enue Act,  they  must  show  a  compliance  with  it.  Rev.  Stat.  442, 
§§35,36,37. 

A  short  review  of  the  plaintiff's  cases  will  show  that  they  do 
not  make  against  the  defendant.  The  most  semhlable  of  these 
is  Thomas  v.  Leland,  24  Wend.  65  ;  see  N.  Y.  Const,  of  1821, 
Art.  I,  §  1 ;  Art.  Ill,  §  1.  The  Courts  are  organized,  but  noth- 
ing is  said  about  their  powers.  No  restriction  is  imposed  upon 
the  exercise  of  judicial  power  by  the  Legislature.  Ihid,  Art. 
Vn,  §  7,  latter  part. 

The  case  of  Norwich?;.  Hampshire,  IB  Pick.,  is  not  appli- 
cable,  nor   is   that   of   Campbell  v.    Mississippi  Union  Bank, 
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How.  (Miss.)  R.  672.  In  regard  to  Kibby  v.  Chitwood's  Adm'rs, 
4  Monroe,  94,  and  Trustees  of  Paris  v.  Berry,  2  J.  J.  Marsh. 
483  ;  see  3  Scam.  243,  244,  245. 

0.  Peters,  upon  the  same  side. 

1.  The  plaintiff  below  (Dennis)  is  not  shown  by  the  pleas  to 
have  been  in  default.  It  does  not  appear  that  ten  days  had 
elapsed  after  demand  made  for  tax.  Rev.  Stat.  442,  5§  34,  35. 
It  is  not  sufficient  to  allege  that  there  was  a  demand  and  refusal. 
To  allege  that  the  demand  was  legally  made,  does  not  show  that 
ten  days  had  elapsed. 

2.  The  warrant  or  authority  from  the  Commissioners  is  not 
sufficiently  set  out  in  any  of  these  pleas.  The  Commissioners 
are  limited  in  their  authority,  and  of  a  very  special  jurisdiction. 
To  justify  the  trespass,  they  must  show  the  authority  under  which 
they  acted,  and  that  they  acted  within  their  charter  of  authority. 
Pierce  v.  Benjamin,  14  Pick.  359  ;  Toof  v.  Bentley,  5  Wend. 
276  ;  Brewster  v.  Hyde,  7  New  Hamp.  206  ;  1  Chitty's  PI. 
539-40  ;  Phil.  Ev.  Cowen  &  Hill's  notes,  pp.  964,  1013,  1021, 
1104,  1288  ;  Caldwell  v.  Eaton,  5  Mass.  403  ;  Sharp  v.  Speir, 
4  Hill's  (N.Y.)R.  81,  86. 

3 .  The  Act  gives  no  power  to  make  distress  for  the  tax.  It  con- 
fers no  power  to  execute  its  provisions.  It  makes  no  reference  to  the 
general  revenue  law,  nor  in  any  way  directs  how  the  payment  of 
the  tax  is  to  be  enforced.     Toof  v.  Bentley,  5  Wend.  276. 

4.  The  pleas  show  that  three  only  of  the  commissioners  signed 
and  issued  the  warrant.  The  act  of  declaring  the  tax  was  judicial ; 
that  of  making  and  issuingthe  warrant  was  ministerial.  The  dis- 
tinction is,  that  where  the  act  is  judicial,  a  majority  may  act ; 
but  where  it  is  ministerial,  it  must  be  the  act  of  all.  Bac.  Abr. 
tit.  "Authority." 

5.  The  pleas  should  show  what  property  was  assessed, 
whether  real  or  personal,  and  how  much  of  each,  and  what. 
Otherwise  the  tax  payers  could  have  no  means  of  making 
an  issue,  whether  they  were  properly  taxed  or  not.     By  this 
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Act,  they  have  no  power  to  appeal  from  the  Commissioners,  no 
remedy  for  the  irregularity  of  the  tax,  but  in  a  suit  of  this 
kind. 

6.  The  pleas  nowhere  allege  or  show  that  Dennis  was  the 
owner  of  the  property  taxed  at  the  time  of  the  passage  of  the  Act, 
or  the  declaration  of  the  Commissioners,  for  the  tax  was  made. 
If  the  property  had  been  alienated  or  destroyed  before  the  right 
to  levy  the  tax  was  created  by  the  Act,  he  (Dennis)  was  not 
liable  to  be  taxed  for  it,  and  when  the  defendants  set  up  the 
justification  they  must  show  that  Dennis  was  liable  to  be  taxed. 

7.  The  act  violates  §  20,  Art.  8,  of  the  old  Constitution. 
That  section  manifestly  intends  that  each  tax  shall  be  based  on 
a  valuation.  It  does  not  authorize  past  valuations.  The  val- 
uation of  1840  will  not  answer  for  the  basis  of  tax  in  1847, 
or  any  other  year.  Taxes  are  not  to  be  made  on  valuation  only, 
but  they  have  regard  to  ownership  also  ;  so  that  the  property  may 
be  taxed  against  the  owner,  and  this  can  be  done  only  by  making 
a  valuation  for  each  assessment.  If  the  Legislature  can  go 
back  a  year,  they  may  twenty  years. 

8.  The  term  of  office  of  the  Commissioners  expired  in 
August,  1847,  and  there  is  no  allegation  that  they  had  been 
re-elected,  according  to  the  provisions  of  the  Act.  The  allega- 
tion that  they  continued  Commissioners  is  sufficient.  In  the 
case  above  cited  from  N.  Hampshire  Reports,  the  Court  required 
that  it  should  be  shown  that  the  town  meeting  voting  the  tax 
was  regularly  called  and  legally  holden. 

J.  Marsh  and  J.  M.  Wight,  for  the  appellant,  in  conclusion. 

The  questions  presented  in  this  case  by  the  special  demurrers, 
to-wit:  1st,  that  the  Act  under  which  the  defendant  below 
justified  is  a  private  Act,  and  is  not  sufficiently  set  forth  in  their 
pleas  ;  2d,  that  the  pleas  do  not  aver  whether  the  defendants 
Shaw  and  Wyman  were  acting  as  Bridge  Commissioners 
by  virtue  of  their  original  appointment  or  election ;  3d,  that 
it  does  not  appear  by  the  pleas  who  owned  or  was  bound 
to    keep    said    bridge   in    repair;     and    4th,    that    the   pleas 
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do  not  show  from  -what  year  the  assessment  was  taken,  are 
not  only  entirely  unimportant ;  but,  a  very  slight  attention 
to  the  case,  as  presented  by  the  record,  will  furnish  full  answers 
to  them. 

There  is  surely  enough  of  the  Act  set  forth  in  the  pleas  to 
show  a  sufficient  power  under  which  the  defendants  below 
were  acting  ;  and  a  demurrer  is  not  a  very  efficient  mode  of 
bringing  the  other  parts  of  the  Act  before  the  Court,  so 
as  to  enable  them  to  judge  whether  it  is  a  public  or  private  Act. 
However,  the  plaintiffs  in  error  contend  that  it  is  to  all  intents 
and  purposes  a  public  Act ;  not  a  general  Act,  to  be  sure ;  but 
still,  none  the  less  a  public  Act,  because  it  operates  upon  all 
persons  and  property  alike,  within  the  particular  limits.  But 
this  point  is  clearly  and  definitely  settled  in  1  Kent's  Com.  459, 
and  in  Bank  of  Utica  v.    Smedes,  3  Cowen,  662,  (684). 

The  second  and  fourth  objections  to  the  pleas  are  not  well 
taken,  because  the  pleas  directly  aver  every  necessary  fact  in 
those  respects,  and  whether  the  bridge  was  owned  by  and  was 
to  have  been  kept  in  repair  by  the  people  of  Rockford  precinct, 
or  Winnebago  county,  or  neither  of  them,  has  nothing  to  do 
with  the  effect  of  the  law. 

We  come  now  to  the  only  question  really  involved  in  the  case, 
to-wit :  Is  the  act  under  which  the  defendants  below  justified 
constitutional  ? 

It  is  insisted  that  it  is  unconstitutional,  because  the  Legislature 
assumed  that  there  "was  an  indebtedness,"  and,  that  the  tax 
should,  in  part,  be  appropriated  to  discharge  it.  If,  indeed,  it 
were  true  that  this  particular  provision  is  unconstitutional  for  any 
reason,  non  constat,  that  the  other  provisions  are  also  void. 
And  more  especially  might  this  view  be  urged  when  it  is  considered 
that  nowhere  in  the  record  is  it  estimated  that  the  Brido;e  Com- 
missioners  have  ever  assumed  to  appropriate  the  first  cent  to  any 
other  purpose  than  "repairing  and  maintaining  the  bridge." 
Campbell  t^.  Miss.  U.  Bank,  6  How.  (Miss.)  R.  625,  Opinion 
of  the  Court,  and  authority  cited  on  pages  672  and  677  ;  Ed- 
wards V.  Pope,  3  Scam.  470. 
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But  we  insist  that  it  is  clearly  within  the  legitimate  sphere 
of  the  legislative  power  to  provide  a  fund  by  levying  taxes, 
for  any  object  or  purpose  in  any  part  of  the  State.  And  it 
is  not  an  argument  against  the  exercise  of  this  power  that 
the  Legislature  may  not  always  act  wisely  ;  or  even  that  it 
may  sometimes  be  exercised  corruptly.  Who  ever  heard  it  inti- 
mated that  the  Legislature  has  not  the  power  to  levy  taxes  speci- 
fically to  pay  off  claims  in  favor  of  particular  individuals  ?  If 
this  may  be  done  where  the  whole  State  is  concerned,  why  not 
where  a  county,  a  city,  or  precinct  ? 

Distinct  communities,  as  counties,  cities  or  towns,  often 
have  local  interests  peculiar  to  themselves,  and  dependent  upon 
such  circumstances,  that  no  general  laws  can  reach,  or  be  adapted 
to  them,  and  yet  it  may  be  of  vital  importance  to  them,  as  in 
this  instance,  to  have  the  legislative  aid  precisely  suited  to  their 
condition. 

Of  that  character  is  the  Act  now  in  question,  and  if  we  had 
no  other  guide  to  a  correct  conclusion,  the  constant  and  uniform 
practice  of  the  Legislatures  of  all  the  States,  in  all  time  past,  so 
that  "the  memory  of  man  runneth  not  to  the  contrary,"  in 
passing  just  such  laws,  might  well  be  regarded  as  a  strong  reason 
in  favor  of  their  constitutionality. 

While,  however,  the  constitutionality  of  such  laws  has  been 
often  questioned,  the  Courts  of  different  States  have  uniformly, 
in  a  great  variety  of  cases,  and  without  a  single  exception  main- 
tained their  constitutionality.  Thomas  v.  Leland,  24  Wend.  65  ; 
Norwich  v.  Co.  Comr's.  13  Pick.  60  ;  Sawyer  v.  City  of  Alton, 
3  Scam.  127  ;  Vanderbilt  v.  Adams,  7  Cowen,  349  ;  Trustees  of 
Paris  V.  Berry,  2  J.  J.  Marsh.  483. 

It  is  insisted  against  the  constitutionality  of  this  law  that 
the  Legislature  assumed  to  act  judicially  in  determining  the 
existence  of  an  indebtedness.  This  objection  is  more  spe- 
cious than  sound.  Where  no  liability  is  fixed  in  favor  of  any 
person  against  another — where  no  amount  is  defined,  no 
person  designated  to,  or  from,  whom  it  is  due — and  no  time 
or    manner    of     payment     determined — it     would    require    a 
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nicety  of  perception  possessed  by  very  few  to  discover  in 
such  a  case  the  usual  requisites  of  a  judicial  determina- 
tion. 

Although  this  point  must  depend  upon  the  particular  pro- 
visions of  this  Act,  yet  as  the  cases  of  Lane  v.  Dorman,  3 
Scam.  238,  and  of  Edwards  v.  Pope,  ib.  465,  very  clearly 
indicate  what  Acts  of  the  Legislature  the  Supreme  Court 
of  this  State  have  heretofore  regarded  as  judicial,  or  other- 
wise, we  insist  that  those  cases  settle  this  question  beyond 
controversy. 

It  is  also  gravely  contended  by  defendant  in  error  that  this 
Act  is  in  violation  of  section  20,  of  the  8th  Article  of  the  Con- 
stitution, because  forsooth  that  the  Act  provides  that  the 
Commissioners  shall  take  their  tax  list  from  "the  then  last 
assessment. 

Such  an  argument  might  do  very  well  in  the  political 
arena,  in  support  of  the  popular  doctrine  that  it  is  the  pecu- 
liar birthright  of  every  American  freeman,  not  only  to  discuss, 
but  intuitively  to  understand  the  constitutionality  of  every  Act  of 
our  Legislatures. 

We  apprehend,  however,  that  such  an  argument,  based  upon 
such  trivial  reasoning,  will  htirdly  find  much  favor  in  this 
Court. 

On  the  contrary,  not  only  because  a  question  of  constitution- 
ality is  involved  in  this  case,  but  because  very  important  interests 
in  every  part  of  our  State  depend  upon  the  validity  of  these  local 
and  special  laws,  the  sound  conservative  doctrine  may  well  be 
urged  at  this  time,  that  "Courts  are  very  reluctant  to  pronounce 
an  Act  of  the  Legislature  void  or  unconstitutional ;  and  they  will 
not  do  so,  but  in  cases  of  clear  necessity,  and  where  the  Act  is  in 
plain  and  obvious  conflict  with  some  express  provision  of  the  Con- 
stitution ;  and  that  too  where  the  Act  is  so  palpably  unconstitu- 
tional that  there  can  be  no  chance  for  a  reasonable  doubt,  or  differ- 
ence of  opinion."  Adm'rs  of  Byrne  v  Adm'rs  of  Stewart,  3 
Dessua.  Eq.  R.  446-7  ;  Campbell  v.  Miss.  U.  Bank,  6  How. 
(Miss.)R.  672-7  ;  Lane  v.  Dorman,  3  Scam.   240  ;  Edwards 
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V.  Pope,  ib.  465  ;  Cochran  v.  Van  Surley,  20  Wend.  360  ;  (382)  ; 
Sawyer  v.  City  of  Alton,  3  Scam.  127. 

Again,  it  is  objected  that  the  pleas  are  defective  because  they 
do  not  aver  with  sufficient  certainty  that  the  levy  was  not  made 
until  the  expiration  of  ten  days  after  the  tax  was  demanded  by 
the  Collector. 

There  is  no  force  in  this  objection,  because,  first,  the  pleas 
do  aver  in  general  terms  that  the  tax  was  demanded  as  the  law 
required ;  second,  the  defendants  below  having  severed  in  their 
pleas,  and  this  objection  being  only  available  (if  at  all)  against 
Maynard  alone,  it  cannot  be  taken  advantage  of  here  to  sustain 
this  judgment,  which  is  entire  against  all  the  defendants  upon  their 
demurrers.  It  only,  however,  requires  a  plain,  common  sense 
construction  of  the  section  of  the  statute  under  which  it  is  presum- 
ed the  Collector  acted  (Rev.  Stat.  442,  §  35),  to  meet  the  whole 
objection.  The  plea  states  that  the  Collector  demanded  the  tax 
of  Dennis,  and  that  he  refused  to  pay,  &c.  If  he  had  not  refused, 
then,  perhaps,  the  Collector  should  have  waited  ten  days  before 
making  a  levy,  and  perhaps,  also,  it  might  have  been  necessary 
to  make  such  averment,  but  we  insist  that  the  statute  does  not 
require  the  Collector  to  wait  at  all  after  a  refusal ;  and  surely 
this  Court  will  not  construe  this  section  as  to  involve  the  palpable 
absurdity  of  requiring  the  Collector  to  fold  his  arms  and  quietly 
wait  ten  day  s  after  the  tax  payer  has  refused  to  pay  his  tax. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  The  first  section  of  the  Act  of  the  25th  of  Febru- 
ary, 184T,  under  which  all  the  defendants  in  the  Court  below  jus- 
tified, authorized  the  levy  of  a  special  tax  upon  all  the  taxable 
property  in  Rockford  precinct,  "  for  the  purpose  of  repairing  and 
maintaining  the  bridge  across  Rock  River,  at  Rockford,  and  to 
defray  the  debt  incurred  in  its  erection  and  repair ;  said  tax  not 
to  exceed  fifty  cents  on  one  hundred  dollars  of  taxable  property." 
In  the  second  section,  two  of  the  defendants,  Shaw  and  Wyman, 
and  two  other  persons,  are  appointed  "Bridge  Commissioners  of 
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the  Rockford  Bridge,"  and  tliey  and  their  successors  are  made  a 
body  corporate  and  politic,  and  are  vested  with  the  power  to  de- 
clare the  amount  of  tax  to  be  levied,  and  are  required  to  make 
out  and  deliver  to  the  Collector  of  Winnebago  county,  a  list  of 
all  persons  liable  to  taxation  under  the  Act ;  such  list,  together 
with  the  amount  and  valuation  of  taxable  property  "to be  taken 
from  the  last  assessment  of  taxable  property  in  said  county,"  and 
the  Commissioners  were  required  to  deliver  to  the  Collector  a 
warrant  for  the  collection  of  the  tax.  This  second  section  also 
authorized  the  Commissioners,  with  the  proceeds  of  the  tax,  to 
keep  the  bridge  in  repair,  and  to  discharge  past  indebtedness,  if 
they  thought  proper  ;  previous  to  the  payment  of  such  debts , 
however,  the  Commissioners  are  required  to  settle  and  state  all 
accounts  in  relation  to  said  bridge.  These  two  first  sections  only 
are  set  out  in  the  pleas,  nor  is  it  material  to  notice  the  balance  of 
the  Act. 

« 

First,  it  is  objected  that  this  Act  is  unconstitutional,  be- 
cause it  imposes  a  tax  upon  Rockford  precinct  to  pay  the 
private  debts  of  individuals,  incurred  in  the  erection  of  this 
bridge.  The  particular  portion  of  the  Constitution  supposed 
to  be  violated,  is  not  pointed  out,  even  admitting  that  the 
tax  was  to  be  assessed  as  supposed.  But  it  does  not  appear, 
either  from  the  Act  itself  or  from  this  record,  whether  the 
"past  indebtedness"  referred  to  in  the  Act  was  due  from 
individuals  or  from  the  public.  But  admitting  the  fact  to  be 
as  stated  upon  the  argument,  that  individuals  had  become 
personally  responsible  for  debts  incurred  in  the  construc- 
tion of  this  bridge,  we  have  no  doubt  that  the  Legislature 
had  a  right  to  impose  a  tax  upon  the  precinct  to  provide  for 
the  payment.  It  will  hardly  be  denied  that  the  Legislature 
has  a  right  to  impose  a  local  tax  upon  a  town  or  city,  a 
precinct  or  county,  for  some  local  improvement,  as  the  erec- 
tion of  a  bridge,  or  the  repair  of  a  road.  In  doing  this,  to 
be  sure,  it  cannot  say  that  one  man  shall  pay  all  and  the 
others  none,   or  that   one   shall  pay   one  dollar,  and  another 
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ten,  for  the  tax  must  be  uniform,  and  upon  the  value  of  the 
property  which  each  one  has,  so  that  the  burthen  presses  alike 
upon  the  whole  community.  But  the  Legislature  must  neces- 
sarily have  the  right  to  say  how  large  that  community  thus  sub- 
ject to  the  tax  shall  be,  whether  a  city  or  only  one  of  its  wards, 
or  a  precinct,  a  county,  or  the  whole  State.  If  the  Legislature 
had  the  right  to  impose  this  tax  to  build  a  bridge,  it  would  be 
equally  lawful  to  purchase  one,  or  to  pay  for  one  already  con- 
structed for  the  public  accommodation.  But  this  [is]  not  a  case 
of  first  impression.  Thomas  v.  Leland,  24  Wend.  65,  is,  in  fact, 
a  much  stronger  case  than  this,  and  fully  answers  the  objection 
now  made.  There  certain  citizens  of  the  city  of  Utica  had  exe- 
cuted their  bond  to  the  State  to  pay  into  the  treasury  $38,615, 
to  defray  the  extra  expense  of  terminating  the  Chenango  canal 
at  that  place.  Subsequently,  the  Legislature  passed  a  law  im- 
posing a  tax  upon  the  owners  of  real  estate  in  Utica  for  the 
purpose  of  paying  that  bond.  This  law  the  Supreme  Court 
held  to  be  constitutional,  upon  the  ground  that  the  money  had 
been  already  expended  in  the  construction  of  a  public  work,  by 
which  the  owners  of  such  real  estate  had  been  especially  benefited. 
Even  admitting,  as  counsel  suppose,  that  the  Constitution  of 
New  York  does  not  prohibit  the  Legislature  from  exercising  judi- 
cial powers,  it  in  no  wise  weakens  the  authority  of  this  case,  for 
the  imposition  of  a  tax  for  a  specified  purpose  is  in  no  sense  the 
exercise  of  a  judicial  power,  but  it  is  purely  and  strictly  legis- 
lative. 

But  it  is  said  that  in  the  Act  before  us  the  Legislature  has 
found  and  determined  the  existence  of  a  debt,  and  thus 
trenched  upon  the  powers  exclusively  conferred  upon  the  Judi- 
ciary. This  Act  bears  no  analogy  to  those  upon  which 
the  decisions  referred  to  were  made.  The  most  that  can  be 
said  of  this  Act  is,  that  it  assumes  that  there  may  be  debts 
unpaid  which  were  incurred  in  the  erection  or  repair  of  this 
bridge,  but  it  does  not  undertake  to  determine  their  nature  or 
amount,  or  to  whom  due,  or  from  whom.  All  of  this  is  referred 
to  the  Commissioners,  to  ascertain  and  determine  ;  nor  even  then 
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does  the  Act  make  it  imperative  upon  them  to  pay  such  debts 
out  of  the  proceeds  of  such  tax.  Whatever  there  is  involved  in 
this  Act  of  judicial  power,  or  even  of  discretion,  is  vested  in 
the  Commissioners,  and  is  not  attempted  to  be  exercised  by  the 
Legislature.  Indeed,  in  no  part  of  this  Act  can  we  discover  the 
remotest  attempt  on  the  part  of  the  Legislature  to  exercise  judi- 
cial powers,  (a) 

There  is  another  objection  urged  to  the  validity  of  this  law. 
The  Act  directs  the  Commissioners,  in  determining  who  is  lia- 
ble to  pay  said  tax  and  the  amount  each  shall  pay,  to  be  gov- 
erned by  "  the  last  assessment  of  taxable  property  in  said  coun- 
ty." It  is  insisted  that  this  is  an  unjust  criterion,  for  a  man 
might  dispose  of  all  the  taxable  property  assessed  to  him  in  the 
last  assessment  before  this  tax  was  actually  declared  by  the 
Commissioners.  This  objection  is  more  refined  than  practical, 
and  if  allowed,  would  at  once  annihilate  the  power  of  taxation. 
The  assessment  of  the  tax  and  the  valuation  of  the  property,  are 
never  simultaneous  acts.  The  county  tax  is  assessed,  or  declared 
by  the  County  Commissioners'  Court  at  their  March  term,  and 
the  assessment  of  the  valuation,  and  owners  of  the  taxable 
property  need  not  be  completed  till  September  following. 
Under  this  system  the  same  injustice  may  be  committed, 
for  a  man  may  be  compelled  to  pay  a  tax  for  a  whole  year 
on  property  which  he  has  only  owned  for  a  single  day.  In- 
deed, the  same  horse  may  be  assessed  to  two  different 
individuals  for  the  same  year,  for  each  might  own  him  at  the 
time  the  assessor  takes  the  list  of  his  property,  and  yet  a 
third  person  may  have  owned  him  at  the  time  the  tax  was 
actually  imposed.  In  the  same  way  other  property  might 
go  unassessed  altogether.  In  the  imposition  of  taxes,  exact 
and  critical  justice  and  equality  are  absolutely  unattain- 
able. If  we  attempt  it,  we  might  have  to  divide  a  single 
year's  tax,  upon  a  given  article  of  property  among  a  dozen 
individuals  who  owned  it  at  different  times  during  the  year, 
and  then  be  almost  as  far  from  the  desired  end  as  when  we 
started.     The  proposition  is  Utopian.      The   Legislature  must 

(a)  Johnson  v.  Stark  Co.  24  m.  R.  75. 
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adopt  some  practical  system,  and  there  is  no  more  danger  of 
oppression  or  injustice  in  taking  a  former  valuation,  than  in 
relying  upon  one  to  be  made  subsequently.  We  have  no  doubt 
but  this  Act  is  clearly  within  legislative  power  and  must  be  en- 
forced. 

It  is  further  objected,  that  these  pleas  do  not  show  that  ten 
days  intervened  between  the  time  when  the  demand  was  made 
for  the   payment  of  the  tax,  and  the  time  of  the  levy  or  dis- 
tress.    This  objection  assumes  that  the  Collector  in  the  execu- 
tion of  the  warrant  for  the  collection  of  this  tax  must  be  governed 
by  the  provisions  of  the  general  revenue  law.     But  there  is  as 
much  propriety  in  saying  that  he  should  be  governed  by  the 
provisions  of  section  8,  chapter  25,  Rev.   Stat.,  which  provides 
for  the  collection  of  taxes  in  incorporated  towns   where  a  de- 
mand previous  to  the  levy  does  not  seem  to  be  required.     The 
case   of    the   tax  before   us    assimilates   much   nearer  to  these 
local    corporation    taxes    than    to    the    general    revenue  of  the 
State.     But  admitting    the    applicability  of    the    provisions  of 
the  general    revenue    law,  and    we    do  not  think  the  objection 
well  taken.     By  section  32,  chapter  89,  Rev.  Stat.,  the  Col- 
lector, on  receiving  the   assessment  list,  is  required  to  proceed 
to    collect   the    taxes    charged    in    said    list,    by  calling    upon 
each  person  residing   in  said  county  at  his  or  her  usual  place 
of  residence,    and  requiring   payment   thereof.       Sec.  34  pro- 
vides that  the  Collector,  in  case  of  the  absence  from  home  of 
the  tax-payer,   shall    leave    a    written    or   printed  notice  with 
some   member   of   the  family,   requiring    payment   of    the   tax 
within  ten  days  of  the  date  of  the  notice,  and  that  said  notice 
shall    be   deemed   a   sufficient   demand  for   the    taxes  of  such 
person.     And  the  25th  section  is  as  follows :     "In   case  any 
person   shall  refuse   or   neglect   to   pay  his  or  her  taxes  when 
demanded,  or  within  ten  days  thereafter,  it  shall  be  the  duty 
of  the  Collector  to  levy  the  same  together  with  the  costs  and 
charges  that  may  accrue  by  distress  and  sale  of  the  personal 
property  of  such  person  as  ought  to  pay  the  same   wherever 
the  same  may  be  found  in  the  county.     No  real  estate  of  any 
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person  shall  be  sold  for  taxes,  while  personal  property  o£  such 
person  can  be  found  by  the  Collector."       We  are  of  opinion 
that  this  section  does   not  inhibit   the  Collector   from  making 
the  distress  till  after  the  expiration  of  ten  days  from  the  de- 
mand, where  the  demand  is  personal  as  required  by  section  32, 
but  leaves  it  discretionary  with  him  to  make  the  distress  or  not 
within  that  time. (a)     Were  we  to   adopt  any  other  construc- 
tion, the  demand  made  by  the  Collector  would  but  afford  facili- 
ties to  the  tax-payer  to  defraud  the  revenue,  and  the  Collector 
might  be  compelled  to  stand  by  powerless,  and  see  the  party 
remove  his  property  without  the  State  with  the  avowed  purpose 
of  avoiding  the  payment  of  the  tax.     Such  an  intention  ought 
not  to  be  imputed  to  the  Legislature,  unless  it  is  clearly  indi- 
cated by  the  language  used.     Here  the  statute  makes  it  impera- 
tive upon  the  Collector  to  make  levy  at  all  events,  if  the  tax  is 
not  paid  within  ten  days  after  the  demand,  but  contains  no  inti- 
mation that  he  may  not  make  the  levy  before  that  time.     The 
language  is  so  imperative,  that  if  he  does  not  make  the  levy  as- 
soon  as  practicable  after  the  ten  days  have  expired,  he  would  be 
responsible  for  any  loss  which  might  accrue  by  reason  of  such 
neglect,  and  the  County  Commissioners  would  be  authorized  ta 
withhold  a  credit  for  such  delinquent  tax,  where  it  might  have 
been  made  by  a  prompt  levy.     In  case  a  personal  demand  is  not 
made,  but  the  notice  is  left  as  is  required  in  section  34,  then  the 
demand  may  be  considered  as  incomplete  till  the  expiration  of 
the  ten  days  within  which,  by  the  terms  of  the  notice,  the  party 
has  to  pay  the  tax. 

It  was  also  objected  on  the  argument,  that  the  warrant  as 
stated  in  some  of  the  pleas,  was  not  issued  by  all  the  Com- 
missioners. A  careful  examination  of  the  record  will  show 
that  the  demurrers  do  not  raise  this  question.  A  joint  de- 
murrer is  filed  to  the  second  and  third  pleas  in  each  set  of 
pleas,  and  as  the  second  pleas  are  not  obnoxious  to  the  ob- 
jection taken,  we  cannot  say,  in  the  language  of  the  demur- 
rers, "  that  the  said  second  and  third  pleas  are  not  suffi- 
cient,"   &c.     As    the    question    is    not    raised,    we     do     not 

(o)  But  see  Allen  V.  Scott,  13  m.   K.  83. 


JUNE  TERM,  1849.  421 

Shaw  V.  Dennis. 

choose  to  decide  it.  Although  as  the  Commissioners  are  by  the 
Act  made  a  corporate  body,  which  may  act  by  a  majority  of  the 
corporators,  and  as  the  issuing  of  the  warrant  was  a  corporate  act, 
it  would  seem  to  follow  that  the  warrant  was  well  issued  by  the 
majority. 

The  judgment  of  the  Circuit   Court   is  reversed  with  costs  and 
the  cause  remanded. 

Judgment  reversed. 


Note  by  the  Reporter. — After  the  decision  in  this  case  was 
pronounced,  the  counsel  for  the  defendant  moved  the  Coui-t  for  an 
order  directing  the  Circuit  Court  to  grant  leave  to  withdraw  the 
demurrer,  and  to  plead  to  the  declaration. 

Treat,  Ch.  J.,  said  that  such  an  order  was  unnecessary  ; 
that,  upon  the  case  being  remanded  to  the  Circuit  Court,  the 
case  would  stand  as  if  it  had  not  been  in  this  Court,  and  the  plead- 
ings would  be  subject  to  the  order  of  that  Court. 

Trumbull,  J.,  said  that  the  judgment  of  the  Circuit  Court  was 
reversed  because  the  demurrer  had  been  improperly  sustained  ; 
that  upon  the  case  going  back  to  that  Court,  the  party  would  of 
course  be  entitled  to  withdraw  his  demurrer  and  plead  over.  It  is 
for  this  purpose  that  the  cause  is  remanded. (a) 

(a)  Ogden  v.  Bowen,  4  Scam.  R.  301;  Murray  v.  Whitaker,  17  m.  R.  231  and  notes  ; 
Dodge  V.  Deal,  28 ni.  R.  304;  Chickeringv.  Failes,  29  m.  R.  291. 
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In  the  matter  of  John  McIntyre. 
On  Habeas  Corpus. 

The  case  of  a  person  accused  of  the  crime  of  murder  was  duly  examined  before  a 
justice  of  the  peace,  and  the  accused  admitted  to  bail  to  answer  to  the  charge  of 
manslaughter.  He  was  again  arrested  on  the  same  charge,  and  the  justice  before 
whom  he  was  brought,  on  being  advised  of  the  prior  proceedings,  discharged  him 
from  arrest.  On  a  third  arrest  and  examination  for  the  same  cause,  he  was  com- 
mitted to  jail  to  answer  to  a  charge  of  murder.  A  writ  of  habeas  corpus  was  sued 
out :  Held,  that  the  last  magistrate  had  jurisdiction  of  the  case,  and  that  the  testi- 
mony should  be  heard  upon  habeas  corpus. 

The  application  for  the  writ  in  this  case  set  forth,  in  sub- 
stance, that  the  applicant,  on  the  16th  of  May,  1849,  was 
brought  before  Warren  Brown,  Esq.,  a  justice  of  the  peace 
of  the  county  of  La  Salle,  for  examination  on  a  charge  of  mur- 
der, for  having  caused  the  death  of  one  Thomas  Cunningham  on 
the  previous  day  at  the  town  of  La  Salle  in  said  county  ;  that 
the  examination  was  had  at  the  office  of  the  said  justice  at 
Peru  in  said  county,  within  two  miles  of  the  place  where 
the  offence  was  alleged  to  have  been  committed  ;  that  the 
homicide  occurred  in  open  day  in  the  presence  of  many 
persons,  eight  of  whom  were  present  at  said  examination, 
three  of  whom  were  examined  on  behalf  of  the  People,  and 
four  on  behalf  of  the  accused,  the  other  not  being  examined 
by  either  party  ;  that  another  witness  on  the  part  of  the 
People,  and  two  on  the  part  of  the  accused  were  examined 
touching  the  charge  ;  that  the  People  had  experienced  counsel  on 
such  examination,  and  that  the  said  hearing  "was  a  full,  fair 
thorough,  elaborate  and  impartial  hearing,  and  examination  of 
all  the  material  testimony  then  or  now  existing"  against  the 
accused  in  respect  to  the  charge. 

The  application  further  set  forth  that  the  said  Brown  was 
"a  magistrate  of  well  known  and  undoubted  intelligence  and 
integrity,"  and  had  had  "ample  experience  of  many  years 
in  the  discharge   of  the   duties  of  his  office  ;"  that,  upon  the 
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conclusion  of  the  examination  aforesaid,  the  said  magistrate 
caused  the  accused  to  enter  into  recognizance  for  his  appearance 
before  the  Circuit  Court  "to  answer  for  the  crime  of  man- 
slaughter," &c.,  and  that  the  accused  complied  with  the  said 
determination  by  entering  into  recognizance  for  such  appearance 
with  two  responsible  securities  in  the  sum  of  $600,  when  he  was 
discharged  from  arrest  on  said  charge. 

Subsequently,  as  appeared  by  said  application,  the  accused 
was  again  arrested  on  a  warrant  issued  by  M.  E.  Hollister, 
Esq.,  another  justice  of  the  peace  of  said  county,  to  answer 
to  the  same  charge,  and  the  case  being  removed  from  said  justice 
to  be  heard  before  Joseph  H.  Morrill,  Esq.,  the  next  nearest 
justice,  the  accused  exhibited  to  the  latter  the  proceedings 
before  the  said  Brown,  when  he  was  immediately  discharged  from 
arrest. 

A  third  arrest  was  made  upon  a  warrant  issued  by  Nicholas 
Keating,  founded  upon  the  same  charge,  and  the  accused  was 
brought  before  him  for  examination,  when,  before  any  testimony 
was  heard,  the  accused  stated  the  proceedings  before  the  said 
Brown  and  the  said  Morrill,  and  offered  to  prove  the  same,  if 
required.  The  said  Keating,  however,  refused  to  allow  any  proof 
of  such  prior  proceedings,  and  proceeded  to  hear  a  part  of  the 
testimony  heard  before  the  said  Brown,  and  the  testimony  of 
the  People's  witness  present  at  the  examination  before  said  Brown, 
who  was  not  then  examined,  but  heard  no  further  evidence.  The 
application  set  forth  that  the  last  mentioned  witness  testified  to 
nothing  more  than  the  other  witnesses  had,  in  substance,  stated 
on  the  examination  before  said  Brown. 

It  further  appeared  from  the  application  that  the  said  Brown, 
after  the  examination  of  the  witnesses,  asked  the  witness 
last  referred  to,  whether  he  was  present  at  the  .commission  of 
the  homicide^  and  on  his  replying  in  the  affimative,  the  said 
Brown  further  inquired  of  him  whether  the  facts  had  been 
fully  and  truly  stated  by  the  other  witnesses,  to  which  he  replied 
that  they  had  so  far  as  he  knew,  and  that  he  had  heard  their 
testimony. 


a> 
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On  the  conclusion  of  the  testimony  before  the  said  Keating, 
the  accused  was  ordered  to  be  committed  to  the  jail  of  La 
Salle  county  "  to  answer  the  charge  of  murder,  in  killing  the 
aforesaid  Thomas  Cunningham,"  and  he  was  committed 
accordingly. 

Minutes  of  the  testimony  given  before  the  said  Brown,  and 
sundry  affidavits  were  filed  with  the  application. 

On  the  presentation  of  the  application  to  this  Court,  a  writ 
of  habeas  corpus  was  issued. 

J.  C.  Chajviplin,  for  the  applicant,  on  the  return  of  the  writ, 
submitted  to  the  Court  whether,  under  the  circumstances  set 
forth  in  the  application,  the  said  Keating  had  jurisdiction  of 
the  case,  and  whether  the  applicant  ought  not  to  be  forthwith 
discharged  from  arrest  without  a  further  examination  of  the  case 
by  this  Court. 

B.  C.  Cook,  Circuit  Attorney,  objected  to  the  discharge,  and 
insisted  that  the  testimony  ought  to  be  heard. 

Per  Curiam. — "We  are  inclined  to  hold  that  the  justice  had 
jurisdiction,  and  that  it  is  our  duty  to  hear  the  witnesses,  and 
then  determine  whether  the  prisoner  be  remanded,  held  to  bail, 
or  discharged  from  custody. (a) 

Note  by  the  Reporter. — The  witnesses  were  subsequently 
examined  before  the  Justices  of  the  Supreme  Court,  and  the 
accused  was  ordered  to  give  bail  in  the  sum  of  three  thousand 
dollars  with  good  and  sufficient  securities  for  his  appearance  at 
the  Circuit  Court  to  answer  an  indictment  for  murder 
or  manslaughter:  in  killing  the  said  Thomas  Cunning- 
ham, and  in  default  of  giving  such  bail,  to  stand 
committed,  &c.  The  accused  failed  to  procure  the  bill  re- 
quired. 

(a)  Walker  v.  Martin  43  m.  R.  512. 
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Peter  Johnson,  impleaded,  &c.,  plaintiff  in  error,  v.  Newman 
Barber,  defendant  in  error. 

Error  to  Kane. 

In  an  action  of  trespass  upon  the  case  for  setting  fire  to  a  prairie,  &c.,  the  Coiu't  "was 
asked  hy  the  defendant  to  instruct  the  jury  '  'that  they  must  be  satisfied  from  the 
evidence  that  John  Jolmson  was  the  agent  of  Peter  Jolmson,  employed  in  and 
about  his  business,  and  that  he,  John,  was  and  did  act  within  the  scope  of  his  em- 
ployment at  the  time  he  set  fire  to  the  prairie,  or  he,  Peter  Johnson,  is  not  liable, 
and  they  will  acquit  him. ' '  The  insti'uction  was  given  with  this  qualification  : 
'  'This  is  the  law  so  far  as  Peter  Johnson  is  sought  to  made  liable  as  master,  or 
principal,  for  the  acts  of  John  Johnson  :"  Held,  that  assiuning  the  relation  of 
master  and  servant  to  exist,  the  qualification  was  proper. 

The  Court  was  further  asked  to  instruct  the  jui-y  that  '  'if  John  Johnson  transcended 
his  authority  given  him  by  said  Peter  Johnson,  then  he,  said  Peter,  is  not  liable, 
and  they,  the  jirry,  should  acquit  him."  The  instruction  was  given  with  this 
qualification  :  "This  is  the  law  so  far  as  Peter  Johnson  is  sought  to  be  made 
liable  as  master  or  principal,  for  the  acts  of  John  Johnson  :"  Keli,  that  the  qual- 
ification was  proper. 

The  Court  was  also  asked  to  instruct  the  jury  that  it  was  "for  the  plaintiff  to  prove 
that  the  agent  acted  with  the  assent,  or  under  the  directions  of  the  principal, 
when  he  commits  the  tortious  acts,  and  that  it  cannot  be  presumed,  although 
he  is  in  the  employ  of  the  principal,  and  unless  it  is  proved,  they  must  acquit 
the  principal."  The  instruction  was  given  with  the  following  qualification  : 
"This  must  be  miderstood  so  far  as  it  is  sought  to  recover  for  a  tortious  act  of 
servant  or  agent  acting  in  relation  to  the  principal  or  master."  Held,  that  the 
qualification  was  proper. 

A  principal  is  liable  to  third  persons  for  the  frauds,  torts,  and  negligences  of  the 
agent,  even  though  the  conduct  of  the  agent  is  without  his  participation  or  consent, 
provided  the  act  is  done  in  the  course  of  the  employment,  and  is  not  a  wilful  de- 
parture from  it.  (a) 

If  one  of  two  defendants  in  an  action  of  trespass  on  the  case,  while  engaged  in  the 
prosecution  of  the  business  of  the  other,  carelessly  or  negligently  set  fire  to  the 
prairie,  or  even  purposely  with  a  view  to  benefit  or  protect  the  interests  of  the 
employer,  the  latter  would  be  liable  for  the  consequences  ;  but  if  he  set  out  the 
fire  from  motives  of  malice  or  wantonness,  the  principal  would  not  be  liable, 
for  it  would  be  an  abandonment  of  the  business  of  the  agency. 

If  one  person  commit  an  unlawfiil  act  under  the  direction  of  another,  that  fact  will 
not  shield  him  from  responsibility,  but  both  are  equally  liable  to  the  injured 
party. 

(o)  Moir  V.  Hopkins,  16  111.  R.  315  and  notes;  St.  L.  A.  &  C.  B.  K.  v.  Dolby,  19111. 
B.  353,  374;  I.  C.  R.  R.  v.  Read,  37  lU.  R.  508;  Harlem  v.  Emmert,  41  lU.  R,  22;  Ox- 
ford v.  Peter,  28  HI.  R.  434;  Post.  509, 
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If  a  person  be  authorized,  under  the  158th  section  of  the  Criminal  Code,  to  set  fire 
to  the  prairie,  he  is  bound  to  use  every  reasonable  precaution  to  prevent  injurious 
results  to  others.  In  a  suit  for  an  injury  resulting  from  the  setting  of  such  fire, 
the  plaintiff  is  only  required  to  prove  that  the  defendant  set  out  the  fire  that 
occasioned  it.  If  the  latter  have  any  excuse  or  justification  for  the  act,  he  must 
prove  its  existence. 

Grass  severed  from  the  freehold  becomes  personal  property,  and  in  an  action  for 
its  destruction  by  a  fire  set  upon  the  prairie,  the  plaintiff  is  not  required  to 
show  title  to  the  land  on  which  it  was  cut. 

Trespass  upon  the  Case,  in  the  Kane  Circuit  Court,  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error  and  one 
John  Johnson,  for  firing  a  prairie,  &c.,  and  heard  before  the  Hon. 
John  D.  Caton  and  a  jury,  at  the  April  term,  1847.  The  de- 
fendants pleaded  the  general  issue. 

During  the  progress  of  the  trial,  the  counsel  for  the  defendants 
asked  the  Court  to  give  several  instructions  to  the  jury,  some  of 
which  were  refused  and  others  given  with  a  qualification.  The  fol- 
lowing is  the  bill  of  exceptions  taken  in  the  case  : 

"Be  it  remembered  that,  on  the  trial  of  this  cause,  the  counsel 
for  the  defendants  asked  the  Court  to  instruct  the  jury  as  follows  : 

1 .  The  Court  will  please  instruct  the  jury  that  they  must  be  sat- 
isfied from  the  evidence  that  John  Johson  was  the  agent  of  Peter 
Johnson,  employed  in  and  about  his  business,  and  that  he,  John, 
was  and  did  act  within  the  scope  of  his  employment  at  the  time  he 
set  fire  to  the  prairie,  or  he,  Peter  Johnson,  is  not  liable  and  they  will 
acquit  him,  which  instruction  was  given  by  the  Court,  with  the  fol- 
lowing qualification  :  '  This  is  the  law  so  far  as  Peter  Johnson  is 
sought  to  be  made  liable  as  master  or  principal  for  the  acts  of  John 
Johnson.' 

2.  If  John  Johnson  transcended  his  authority  given  by  said 
Peter  Johnson,  then  he,  saidPeter,  is  not  liable,  and  they,  the  jury, 
shall  acquit  him.  This  instruction  was  given  by  the  Court  with  the 
same  qualification  as  above. 

3.  The  principal  is  not  liable  for  the  tortious  acts  of  the 
agent,  although,  at  the  time  such  tortious  acts  were  committed 
by  the  agent,  he  was  engaged  and  employed  in  and  about 
the    business   of    the    principal,   unless   he,   the    agent,  in  so 
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doing,  is  carrying  out  the  instructions  of  the  principal,  or  he, 
the  principal,  subsequently  assents  to  it.  This  instruction 
was  given  by  the  Court  with  the  following  qualification  :  'Yet 
the  principal  may  be  liable  for  the  acts  of  the  servant  or 
agent,  while  doing  the  work  of  the  principal  or  master,  without 
the  instruction  of  the  principal  to  do  the  particular  tortious  act.' 

4.  The  plaintiff  is  not  entitled  to  recover  of  the  defendants 
unless  he  proves  all  the  material  averments  in  his  declaration, 
and  the  loss  he,  the  plaintiff,  has  sustained,  occasioned  in  conse- 
quence of  the  negligence  of  the  defendants  in  manner  and  form 
as  in  the  said  plaintiff's  declaration  mentioned.  This  instruction 
was  given  by  the  Court. 

5.  If  the  injury  is  the  effect  of  negligence  in  both  parties, 
without  any  intentional  wrong  or  gross  negligence  on  the  part  of 
the  defendants,  then  he,  the  plaintiff,  cannot  recover  or  maintain 
his  action,  and  the  jury  should  find  for  the  defendants.  This 
instruction  was  given  by  the  Court. 

6.  It  is  for  the  plaintiff  to  proof  that  the  agent  acted  with 
the  assent  or  under  the  directions  of  the  principal  when  he  com- 
mits the  tortious  acts,  and  that  it  cannot  be  presumed,  although 
he  is  in  the  employ  of  the  principal,  and  unless  it  is  proved,  they 
must  acquit  the  principal.  This  instruction  was  given  with  the 
following  qualification  :  'This  must  be  understood  so  far  as  it 
is  sought  to  recover  for  a  tortious  act  of  servant  or  agent  acting 
in  relation  to  the  principal  or  master.' 

7.  The  plaintiff  cannot  recover  against  both  of  the  defendants, 
for  if  John  Johnson  acted  under  the  instructions  and  directions 
of  Peter  Johnson,  then  he,  Peter,  is  alone  liable.  If  John  John- 
son acted  contrary  to  the  direction  of  Peter  Johnson,  then  he, 
Peter,  is  not  liable,  and  they  must  acquit  him.  This  instruction 
was  refused  by  the  Court. 

8.  The  defendant  Peter  Johnson  had  a  right  to  set  fire  to 
the  prairie,  or  direct  his  agent  to,  on  his  own  lands.  If  any 
damage  was  done  to  the  plaintiff  in  consequence  of  so  set- 
ting fire  to  the  prairie,  the  defendants,  under  the  plaintiff's 
declaration,  are  only  liable  if   the  damage  was  done  in  conse- 
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quence  of  tlie  negligence  of  the  defendants  after  the  fire 
was  set  to  the  prairie,  and  this  must  be  proved  by  the  plaintiff,  or 
they,  the  jury,  must  acquit  the  defendants.  This  instruction 
was  refused  by  the  Court.  The  Court  at  the  same  time  stated 
in  answer  to  an  interrogatory  of  the  defendants'  counsel,  that 
although  at  the  Common  Law  it  might  be  lawful  for  the  defend- 
ants to  burn  the  prairie  on  his  own  premises,  yet  it  is  made 
unlawful  by  the  158th  section  of  the  Criminal  Code  to  intention- 
ally set  on  fire  the  prairie  in  the  inhabited  part  of  the  State  at 
any  time  without  giving  to  his  neighbors  two  day's  notice  of  his 
intention  so  to  do,  although  he  might  be  the  owner  of  such 
prairie. 

9.  The  Court  will  please  instruct  the  jury  that  unless  the 
plaintiff  proves  the  title  in  the  plaintiff  where  the  grass  or  hay 
was  cut  was  in  the  plaintiff,  and  where  it  stood  at  the  time  it  was 
destroyed  by  fire,  he  cannot  recover  its  value  of  the  defendants. 
This  instruction  was  refused  by  the  Court." 

To  the  refusal  of  the  Court  to  give  said  instructions,  and  in 
giving  the  said  qualifications  to  the  instructions  given,  and  in  the 
statement  by  the  Court  as  inserted  after  the  eighth  instruction,  the 
defendants  excepted  and  prayed  the  Court  to  "sign  and  seal," 
&c.,  &c. 

The  jury  returned  a  verdict  against  the  defendants  and 
assessed  the  plaintiff's  damages  at  the  sum  of  $489.  The 
defendants  then  entered  amotion  for  a  new  trial,  which  the  Court 
overruled  and  rendered  a  judgment  upon  the  verdict  of  the  jury. 


E.  W.  Tracy,  for  the  plaintiff  in  error. 

The  Court  erred  in  not  instructing  the  jury  that  the  plain- 
tiff, to  entitle  him  to  recover,  should  show  title  to  the  premises 
on  which  the  injury  was  done.  It  is  an  important  fact  to  be 
proved. 

The  other  instructions  asked  by  the  defendants  should  have 
been  given.  The  alleged  torts  were  the  acts  of  the  agent,  and 
not  of  the  principal  or  employer.  The  principal  was  not  in  any 
wav  liable. 
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W.  D.  Barry,  for  the  defendant  in  error. 

1.  Every  person  who  does  an  unlawful  act  is  responsible  for 
all  the  consequences  resulting  from  it.  If  the  injury  is  occasioned 
by  unavoidable  accident,  the  party  is  not  liable  ;  but  if  any  blame 
is  imputable  to  him,  though  he  had  no  intention  to  injure  an- 
other, he  is  still  liable  for  the  damages  sustained.  Clark  v. 
Lake,  1  Scam.  229  ;  Stout  v.  McAdams,  2  do.  67  ;  Dygert  v. 
Bradley,  8  Wend.  469;  Bullock  v.  Babcock,  3  do.  391. 

2.  None  of  the  evidence  is  contained  in  the  bill  of  exceptions, 
and  the  Court  cannot  see  the  applicability  of  the  instructions  re- 
fused, and  will  not  reverse  a  judgment  for  a  refusal  to  give 
abstract  propositions  of  law  to  the  jury.  Samuel  v.  Withers,  9 
Missouri,  166  ;  Maston  v.  Fanning,  ibid.  305  ;  Palmers.  Hunter, 
8  do.  512  ;  Cawthorne  v.  Muldrow,  ibid.  617. 

0.  Peters,  on  the  same  side. 

The  instructions  asked  for,  assumed  the  existence  of  a  state  of 
facts  not  shown  by  the  bill  of  exceptions  to  have  been  proved. 
There  is  nothing  to  show  whether  one  of  the  Johnsons  was  prin- 
cipal and  the  other  agent  or  not. 

The  qualifications  to  the  instructions  were  rightly  given.  In 
torts  all  are  principals.  Though  the  principal  may  be  liable  for 
the  acts  of  the  agent,  yet  this  will  not  relieve  the  agent  from  lia- 
bility. One  cannot  justify  a  tortious  act  by  showing  that  he 
acted  by  the  command  or  direction  of  another.  The  case  of 
Burton  v.  McClellan,  2  Scam.  434,  fully  establishes  the  doc- 
trine that  if  a  person  sets  out  a  fire  he  is  responsible  for  all  the 
consequences — and  that,  to  justify  himself,  he  must  prove  that 
the  fire  was  set  out  lawfully,  and  that  he  used  all  possible  means 
to  prevent  injury. 

As  to  the  last  instruction  asked  for,  it  is  couched  in  such  am- 
biguous terms,  that  the  Court  might  well  have  refused  to  give  it 
on  that  account  only  (Baxter  v.  The  People,  3  Gilm.  368)  ;  but 
if  the  instruction  was  intended  to  assert  that  it  was  incumbent 
upon  the  plaintiff  to  prove  that  he  was  the  owner  of  the  land 
where  the  stacks  were,  which  were  destroyed,  it  was  incorrect  and 
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ought  to  have  been  refused.  The  cause  of  damage  charged  m 
the  declaration,  is  the  destruction  of  personal  property  ;  and  it  is 
not  easy  to  see  how  the  title  to  the  land  where  the  property  was, 
can  be  inquired  into.  Whether  the  plaintiff  below  was  the  owner 
of  the  land  or  not  makes  no  difference  as  to  the  amount  of  his 
loss,  or  the  liability  of  the  defendant. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  The  Court  properly  qualified  the  first,  second, 
and  sixth  instructions.  The  instructions,  as  demanded,  assumed 
that  the  relation  of  master  and  servant  existed  between  the  de- 
fendants. The  modification  confined  the  instructions  to  such  a 
state  of  case. 

No  error  was  committed  in  adding  the  qualification  to  the  third 
instruction.  The  principal  is  liable  to  third  persons  for  the 
frauds,  torts,  and  negligences  of  the  agent,  even  though  the  con- 
duct of  the  agent  is  without  his  participation  or  consent,  provided 
the  act  is  done  in  the  course  of  the  employment,  and  is  not  a 
wilful  departure  from  it.  Story  on  Agency,  §  452  et  seq  ;  Bush 
V.  Steinman,  1  Bosanquet  &  Puller,  404 ;  Wright  v.  Wilcox,  19 
Wend.  343  ;  Foster  v.  Bank,  17  Mass.  479.  If  one  of  the  de- 
fendants, while  engaged  in  the  prosecution  of  the  business  of  the 
other,  carelessly  or  negligently  set  fire  to  the  prairie,  or  even 
purposely,  with  a  view  to  benefit  or  protect  the  interests  of  the 
employer,  the  latter  would  be  liable  for  the  consequences  ;  but  if 
he  set  out  the  fire  from  motives  of  malice  or  wantonness,  the 
principal  would  not  be  liable,  for  that  would  be  an  abandonment 
of  the  business  of  the  agency.  The  instruction,  as  modified  by 
the  Court,  stated  the  law  correctly. 

The  seventh  instruction  was  clearly  wrong.  If  the  act 
complained  of  was  illegal,  the  fact  that  one  of  the  defend- 
ants committed  it  under  the  direction  of  the  other,  did  not 
shield  him  from  responsibility,  but  both  were  equally  liable 
to  the  party  injured,  as  well  the  one  who  did  the  act  as  the 
one  who  procured  it    to  be  done.     All  concerned   in  the  com- 

•Tkumbull,  J. ,  did  not  sit  in  this  case. 


JUNE  TERM,  1849.  431 


Johnson  v.  Barber. 


mission  of  an  unlawful  act  are  responsible  for  the  conse- 
quences. Admit  the  principle  asserted  by  this  instruction,  and 
every  person  charged  with  the  commission  of  an  act  prohibited 
by  law  could  excuse  himself  by  showing  that  he  acted  in  obedience 
to  the  command  or  under  the  direction  of  another.  Such  a  doc- 
trine would  be  subversive  of  private  rights  and  detrimental  to  the 
public  interests. 

The  eighth  instruction  was  erroneous.  It  asserts  an  unquali- 
fied right  on  the  part  of  the  defendants  to  set  fire  to  the  prairie 
on  their  own  land.  This  position  is  not  correct.  The  158th  sec- 
tion of  the  Criminal  Code  prohibits  a  person  from  setting  fire  to 
the  woods,  prairies  or  other  grounds  in  the  inhabited  parts  of  the 
State  between  the  first  of  December  and  March,  and  during  the 
rest  of  the  year,  except  for  the  necessary  preservation  of  his  farm 
or  inclosure  from  accident  by  fire,  and  then  only  upon  giving  his 
neighbors  two  days'  notice  of  his  intention  to  do  so.  If  the  de- 
fendants claimed  to  be  within  the  exception,  the  instruction  should 
have  been  based  on  the  hypothesis  that  such  a  state  of  facts  ap- 
peared in  the  evidence.  The  instruction  was  erroneous  in  another 
respect.  Assuming  that  the  defendants  had  the  right  to  set  fire 
to  the  prairie,  the  instruction  would  relieve  them  from  all  liability 
for  the  consequences  unless  the  plaintiff  should  show  that  the  in- 
jury was  occasioned  by  their  subsequent  negligence.  The  law  is 
otherwise.  If  the  defendants  were  authorized  by  the  provisions 
of  the  Statute  to  set  out  the  fire,  they  were  still  bound  to  use 
every  reasonable  precaution  to  prevent  injurious  results  to  others. 
The  plaintiff  was  only  required  to  prove  that  the  defendants  set 
out  the  fire  that  caused  the  injury.  It  rested  with  the  defendants 
to  show  the  excuse  and  justification  if  any  existed.  Burton  v. 
McClellan,  2  Scam.  434. 

The  ninth  instruction  was  properly  refused.  The  grass  was 
severed  from  the  freehold,  and  became  personal  property  ;  and 
the  plaintiff,  to  recover  damages  for  its  destruction,  was  not 
bound  to  show  title  to  the  land  on  which  it  was  cut. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Erastus  Teft,  appellant,  v.  John  Size,  appellee. 
Appeal  Jrom   Kane. 

To  prove  the  due  publication  of  a  town  ordinance,  the  records  of  the  corporation 
were  produced,  and  the  clerk  was  called,  and  the  defendant  offered  to  prove  by 
him  that  he  had  posted  up  copies  of  said  ordinance.  The  plaintiff  objected  to 
the  testimony,  and  the  Court  excluded  it  on  the  ground  that  the  defendant  must 
either  produce  the  notices,  or  one  of  them,  which  were  originally  posted,  or 
account  for  their  absence  :  Held,  that  the  testimony  was  improperly  excluded,  its 
object  being  to  establish  the  fact  of  their  publication,  and  not  to  prove  the  con- 
tents of  the  ordinance .  (a) 

Trespass,  in  the  Kane  Circuit  Court,  brought  by  the  appellee 
against  the  appellant,  and  heard  before  the  Hon.  Theophilus 
L.  Dickey  and  a  jury,  at  the  January  special  term,  1849,  when 
a  verdict  and  judgment  were  rendered  for  the   plaintiff  below  for 


The  facts  of  the  case,  so  far  as  the  same  are  material  to  the 
determination  of  the  question  raised  by  the  assignment  of  errors, 
are  sufficiently  stated  by  the  Court  in  their  Opinion. 

J.  0.  Glover  and  B.  C.  Cook,  for  the  appellant. 

■  The  only  question  raised  by  the  assignment  of  errors  is, 
whether  publication  of  the  ordinance  was  to  be  proved  by  the 
production  of  the  posted  notices  or  by  parol. 

The  statute  requires  that  the  ordinances  of  a  corporation,  be- 
fore they  shall  take  effect,  shall  be  published  ten  days,  &c.  Rev. 
Stat.  113,  §  7. 

The  previous  steps  necessary  to  make  corporation  ordinances 
operative  will  be  presumed  to  have  been  taken.     Phil.  Ev.,  Cow- 
en  &  Hill's  Notes,  Part  I,  288  ;    ih.   Part  H,  1157  ;    6  Peters' 
Cond.  R.  444;  Denning  t'.  Roome,  6  Wend.  651. 

The  original  record  was  the  best  and  only  legal  evidence 
of  the  ordinances  and  by-laws  as  posted  up.  Rex  v.  Fursey,  25 
Eng.    Com.    Law   R.  293;     Regina  v.  Murphy,  34  do.  397; 

(a)  Newlon  v.  Aurora,  14  111.  R.  364  and  notes;  Ewbanks^v.  Ashley,  36  m.  R.  181. 
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Brown  v.  Woodman,    25  do.  358 ;  Rex  v.  Watson,   3    do.  349. 

The  clerk  was  the  proper  person  to  make  the  copies,  and  there- 
fore the  most  proper  to  prove  the  fact  of  publication. 

A  party  is  only  hound  to  produce  the  best  evidence  in  his 
power.  The  posted  copies  could  not  be  produced,  for  the 
law  prohibits  persons  from  taking  them  down.  Rev.  Stat, 
175,  §  137. 

The  copies  were  posted  up  for  the  benefit  of  the  public. 
Every  man  has  a  right  to  their  evidence,  and  in  several  places, 
they  cannot  be  at  the  same  time.  9  Bac.  Abr.  554  ;  1 
Starkie,  184. 

I.  G.  Wilson,  for  the  appellee.' 

I.  The  ordinances  of  a  town  incorporated  under  the  general 
law  in  relation  to  incorporations  are  inoperative  and  afford  no 
protection  to  a  person  claiming  to  act  under  them  until  notices  of 
such  ordinances  have  been  prosted  up  as  required  by  the  Statute. 
Rev.  Stat.  113,  §  7. 

n.  The  posting  of  such  notices  must  then  be  proved  affirma- 
tively, or  presumed. 

1.  The  law  will  not  presume  that  the  notices  have  been  posted. 
The  general  presumption  in  favor  of  public  officers  having  done 
their  duty,  does  not  obtain  here.  The  posting  of  the  notices  was 
a  merely  voluntary  act,  which  may  or  may  not  be  done  at  the 
will  of  the  trustees,  and  the  omission  to  do  which  subjects  them 
to  no  penalty. 

Every  statute  in  derogation  to  the  Common  Law  to  create  for- 
feitures or  to  divest  the  title  of  one  and  transfer  it  to  another  must 
be  construed  most  strictly.  Nothing  will  be  presumed  in  favor 
of  the  regularity  of  the  proceedings.  Step  by  step  must  every- 
thing be  shown  to  have  been  done  which  the  statute  makes  essen- 
tial to  the  due  execution  of  the  power.  2  Kent's  Com.  298,  and 
note,  (6);  Sharpe  v.  Speir,  4  Hill's  (N.  Y.)  R.  76  ;  Same  v. 
Johnson,  ib.  92  ;  Finch  v.  Pinckard,  4  Scam.  70  ;  Beaty  ?;.  Know- 
ler,  4  Peters,  152  ;  Van  Horn's  Lessees  v.  Dorrance,  2  Dall.  316  ; 
Mariner  v.  Saunders,  ante.  113. 

ILL.  R.  VOL.  X.  29 
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2.  It  was  therefore  necessary  to  prove  the  due  posting  of  the 
notices. 

TTT.  The  evidence  by  which  this  was  sought  to  be  done  was 
incompetent.  The  general  rule  which  requires  "the  best  evidence 
the  case  will  admit  of"  made  it  necessary  to  produce  the  notice 
itself  as  that  contained  the  best  possible  evidence  of  its  con- 
tents.    1  Greenl.  Ev.  105,  §§  82,  84. 

To  this  general  rule  there  are  some  exceptions  founded  on  pub- 
lic convenience  or  on  the  nature  of  the  facts  to  be  proved.  Does 
the  party  show  himself  within  any  of  these  exceptions  ?  Clearly 
not.  1  Greenl.  Ev.  §§  91-4,  and  note.  Their  own  evidence,  on 
the  contrary,  goes  to  show  that  the  original  notice  might  have 
been  produced  by  the  slightest?  diligence. 

rV.  But  even  had  they  proven  the  posting  of  the  notices,  it 
could  avail  nothing  without  proving  that  it  was  done  by  order  of 
the  board  of  trustees. 

V.     The  ordinance  is  void. 

1.  The  statute  provides  that  no  more  than  five  dollars  shall 
be  imposed  for  the  breach  of  an  ordinance.  This  ordinance  cre- 
ates an  absolute  forfeiture  of  property,  although  the  value  exceeds 
five  dollars.     Rev.  Stat.  113,  §  7. 

2.  The  ordinance  is  also  void  as  being  inconsistent  with  the 
Constitution  and  Laws.  Rev.  Stat.  112,  §  5  ;  State  Con.  Art.  8  ; 
1  Term  R.  71  ;  9  Wend.  571. 

3.  It  is  void  for  unreasonableness.     5  Cowen,  462. 

As  to  different  degrees  of  secondary  evidence.  1  Greenl. 
Ev.  in  note  on  page  109;  Mariner  v.  Saunders,  ante.  113, 
121, 122. 

The  opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Teft  was  sued  in  trespass  for  taking  cer- 
tain hogs,  and  pleaded  by  way  of  justification  that  he  did 
the  acts  complained  of  under  the  authority  of  various  ordinan- 
ces of  the  town  of  Elgin,  declaring  the  running  at  large  of 
swine  within  the  corporation  to  be  a  nuisance  and  providing  for 
its  abatement. 

The  regular    incorporation    of    the    town,    the    election    of 


JUNE  TERM,  1849.  435 


Teft  V.  Size. 


trustees  and  the  passage  of  the  ordinances  under  which 
the  defendant  justified,  were  all  admitted  by  the  plaintiff  in 
the  Court  below,  and  for  the  purpose  of  proving  that  the 
ordinances  had  been  published  in  accordance  with  Sec.  7, 
Ch.  25,  Rev.  Stat.,  which  provides  that  all  ordinances,  before 
taking  effect,  shall  be  published  for  at  least  ten  days  in  a  newspa- 
per in  the  town,  or  by  setting  up  copies  of  the  same,  in  three  of 
the  most  public  places  of  the  town,  the  defendant  offered  to  prove 
by  the  clerk  of  the  board  of  trustees  that  he  had  posted  up  copies 
of  said  ordinances. 

The  plaintiff  objected  to  this  evidence  "on  the  ground  that  the 
defendant  must  either  produce  the  notices,  or  one  of  them,  which 
was  originally  posted  or  account  for  its  absence."  The  Court 
sustained  the  objection,  and  for  want  of  such  proof,  excluded  all 
the  evidence  offered  by  defendant  to  sustain  his  pleas  of  justifica- 
tion. The  jury  returned  a  verdict  of  ninety  dollars  for  plaintiff 
and  he  had  judgment  accordingly. 

The  error  complained  of  is,  that  the  Court  erred  in 
excluding  the  evidence  offered  by  the  defendant  to  show  that 
the  ordinances  under  which  he  justified  had  been  duly  pub- 
lished. 

It  is  insisted  by  the  appellee  that  to  have  allowed  the 
witness  to  testify  to  posting  up  copies  of  the  ordinances  would 
have  violated  the  rule  of  evidence  which  forbids  parol  proof 
of  the  contents  of  a  written  instrument,  and  also  have  substituted 
secondary  evidence  when  'primary  and  better  evidence^could  be 
obtained. 

We  cannot  appreciate  the  force  of  these  objections,  but  on  the 
contrary  regard  the  evidence  offered  as  appropriate  and  proper. 
The  records  of  the  coporation  containing  the  original  ordinances 
were  produced,  an  offer  made  to  prove  by  the  clerk  of  the  corpora- 
tion that  he  posted  up  copies  of  those  ordinances.  The  contents 
of  the  ordinances  was  not  the  main  fact  sought  to  be  established  by 
the  clerk  ;  they  had  already  been  proved  by  the  production  of  the 
records  of  the  corporation,  but  the  main  fact  sought  to  be 
proved   by   the  clerk   was  the  publication   of  the  ordinances. 
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and  who  so  proper  to  make  that  proof   as  the  person  who  made 
the  publication. 

It  is  true  the  statement  that  the  witness  posted  up  copies  o£ 
certain  ordinances,  involves  incidentally  a  declaration  of  the 
contents  of  what  was  posted  up,  and  yet  it  is  not  giving  the 
contents  of  either  what  was  posted  up  or  the  ordinances,  and 
the  jury  would  have  no  means  of  ascertaining  from  such  a  state- 
ment the  contents  of  either  paper.  It  is  simply  a  statement  that 
two  writings  are  alike,  and  to  ascertain  what  either  contains,  one 
or  the  other  must  be  produced  when  the  contents  of  both  are 
ascertained,  not  from  what  the  witness  has  said,  but  from  inspec- 
tion of  the  instrument  produced,  in  connection  with  the  fact  which, 
may  be  proved  by  parol,  that  the  other  is  like  it. 

In  this  case,  the  original  ordinances  were  produced,  and  a 
witness  offered  to  prove  that  he  posted  up  copies  of  them.  Why 
require  the  production  of  those  copies  ?  If  produced,  they  would 
not  prove  themselves  to  be  copies,  unless  by  inspection  and  com- 
parison with  the  original,  and  it  will  hardly  be  insisted,  we 
apprehend,  that  when  papers  are  submitted  to  a  jury  as  copies  of 
other  papers,  no  matter  how  voluminous,  that  the  original  and 
copy  must  both  be  produced,  so  that  the  jury  may  in  their 
retirement  examine  and  determine  whether  one  is  a  copy  of  the 
other. 

Had  the  notices  posted  up  been  produced,  it  would  still  have 
been  competent  to  prove  by  a  witness,  that  they  contained  copies 
of  the  original  ordinances.  It  would  make  no  difference  when 
the  witness  instituted  the  comparison  so  as  to  ascertain  the  fact,, 
whether  at  the  time  of  testifying  or  previously. 

The  facility  for  detecting  a  false  statement  would  be 
greater  when  the  original  and  copy  were  both  present  at  the 
time  the  witness  should  state  them  to  be  alike,  but  the  like- 
lihood to  mistake  on  the  part  of  the  witness,  the  certainty 
of  the  evidence  and  its  degree  are  the  same  whether  he 
swears  with  a  copy  before  him  that  it  is  a  copy,  or  whether 
having  the  original  in  his  possession  he  states  that  he  made  a 
copy  of  it. 
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It  has  been  objected  that-  tbe  ordinances  under  which  the 
defendant  attempted  to  justify  are  void,  inasmuch  as  they  pro- 
vide for  impounding  swine  feund  running  at  large,  and  for  their 
forfeiture  and  subsequent  sale,  if  not  claimed  by  the  owner 
within  a  specified  time,  instead  of  inflicting  a  fine  of  not  exceed- 
ing five  dollars  by  way  of  penalty,  for  suffering  them  to  run  at 
large  in  violation  of  the  ordinances. 

The  record  does  not  present  the  ordinances  against  which  this 
objection  is  urged,  in  such  a  form  as  to  raise  the  question  of 
their  validity,  but  the  power  of  towns  incorporated  under  our 
statute  to  enforce  their  ordinances  against  nuisances,  by  reason- 
able forfeitures  where  the  end  cannot  be  otherwise  attained, 
would  seem  to  be  unquestionable. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  the  Circuit  Court  to  award  a  new 
trial. 

Judgment  7^eversed. 


Gerret   L.   Walrath,  appellant,  v.  Hiram  Norton,  survivor, 

&c.,  appellee. 

Appeal  J  rom  Kendall. 

A  general  receipt  in  full  of  all  demands  is  presumed  to  be  given  on  an  adjustment  of 
all  transactions  between  the  parties  ;  but  such  a  receipt  is  subject  to  explanation, 
and  may,  upon  satisfactory  proof,  be  restrained  in  its  operation.   It  may  be  shown 
that  the  settlement  was  in  fact  but  a  partial  one,  or  though  intended  to  be  general, 
that  a  particular  transaction  was  not  taken  into  consideration,  (a) 

This  suit  was  original  brought  before  a  justice  of  the  peace 
of  Kendall  County,  by  Norton  &  Blackstone  for  the  use  of 
John  Blackstone  against  Walrath,  and  on  the  trial  thereof,  the 
justice  rendered  a  judgment  in  favor  of  the  defendant  for  costs. 
The  plaintiffs  appealed  to  the  Circuit  Court,  and  the  cause  was 
heard  before  the  Hon.  Theophilus  L.  Dickey  at  the  February 
special  term,  1849,  without  the  intervention  of  a  jury,  when  a 

(0)  Frink  v.  Bolton,  15  111.  R.  343  and  notes. 
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judgment  was   rendered  in  favor  -of  the  plaintiffs  for  $59.03, 
damages. 

The  evidence  in  the  cause  was  embodied  in  a  bill  of  exceptions, 
and  was  substantially  as  follows : 

Jacob  Metzker,  called  by  the  plaintiffs,  testified  that  some 
time  in  the  spring  or  summer  of  1847,  he  was  in  conversation 
with  Walrath,  negotiating  a  settlement  of  some  dispute  between 
them,  when  Walrath  stated  that  he  paid  his  attorneys  out  of  the 
store  of  Norton  &  Blackstone,  and  that  he,  Walrath,  had  to  pay 
the  latter  in  cash.  He  could  not  recollect  the  precise  time  of  this 
transaction  but  thought  it  was  during  the  latter  part  of  June  or 
the  first  of  July. 

John  M.  Crothers,  also  called  by  the  plaintiffs,  testified  that 
some  time  early  in  the  spring  of  1847,  Walrath,  for  Norton  & 
Blackstone,  placed  in  the  hands  of  witness  and  his  partner  cer- 
tain accounts  for  collection,  one  of  about  $300  against  the  defend- 
ant, another  of  $27.71  against  A.  R.  Dodge,  and  a  third  for 
$31.32  against  S.  W.  Randall  ;  that  Walrath  at  the  time  told 
witness  that  he  supposed  he  would  have  to  pay  the  two  last  men- 
tioned accounts,  as  he  owed  them  for  professional  services,  and 
requested  witness  not  to  sue  them  immediately  ;  that  some  time 
afterwards  from  one  to  three  months,  as  witness  supposes,  not 
recollecting  the  precise  time,  Walrath  exhibited  to  witness  and  his 
partner  a  writing  from  Norton  &  Blackstone,  the  same  read  in 
evidence  on  the  trial,  which  was  in  the  words  and  figures  follow- 
ing to-wit . 

"  Messrs.  Crothers  &  Pitzer, 

Gent'n. 

Mr.  Walrath  has  paid  us 
eighty  dollars  on  yr  acc't.  He  also  settled  his  acc't  with  us  for 
which  you  gave  a  receipt  to  us. 

Resp'y  yours, 
10  July  18  Norton  &  Blackstone." 

He  further  testified  that  at  the  time  he  and  his  partner 
received  the  accounts  mentioned,  they  receipted  for  the  account 
of    defendant   of    about   $300,    those    of    Dodge    and    Ran- 
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dall  wliich  were  charged  to  them  and  not  to  defendant ;  that  he 
had  become  familiar  with  the  hand- writing  of  the  plaintiffs,  had 
seen  one  of  them  write,  and  believed  that  the  receipt  hereinafter 
named  and  filed  in  this  case,  was  in  the  hand-writing  of  one  of 
the  plaintiffs  ;  that,  to  the  best  of  his  recollection,  the  settlement 
between  Metzker  and  Walrath  did  not  take  place  till  after  the 
first  of  June,  as  witness  was  employed  by  the  year  by  Metzker  as 
his  attorney  and  the  year  terminated  on  the  first  of  June,  and  said 
cases  were  not  then  settled,  but  were  before  the  August  term  of 
the  Kendall  Circuit  Court  for  that  year. 

A.  R.  Dodge,  another  of  plaintiffs'  witnesses,  testified  that 
he  traded  in  the  store  of  Norton  &  Blackstone  to  the  amount 
of  about  $27.71,  and  that  Walrath  told  him  that  he  was  either 
selling  goods  on  commission,  or  as  clerk  of  Norton  &  Blackstone; 
that  witness  was,  at  the  same  time,  doing  professional  business 
as  an  attorney  for  Walrath,  and  was  willing  to  take  the  amount 
of  his  fees  out  of  the  store  aforesaid  ;  that  Walrath  said  he  should 
charge  the  same  to  himself ;  that  witness  did  not  contract  with 
Norton  &  Blackstone  for  said  goods,  and  that  he  commenced  trad- 
ing with  Walrath  at  said  store  about  the  first  of  December, 
1846. 

S.  W.  Randall  was  also  called  by  the  plaintiffs  and  testified, 
that  in  1846  and  1847  he  was  attorney  for  Walrath  in  some  suits 
he  had  with  Metzker ;  that  he  received  from  Walrath  out  of  the 
store  of  Norton  &  Blackstone  |31.32  towards  his  account  against 
Walrath,  supposing  that  the  goods  belonged  to  him  ;  that  some- 
time in  the  spring  of  1847,  Mr.  Pitzer,  partner  of  the  witness 
Crothers,  called  on  witness  and  stated  that  he  had  said  account, 
when  witness  told  him  he  supposed  the  goods  belonged  to  Wal- 
rath, but  if  Walrath  did  not  pay  for  them,  he  supposed  he  should 
be  obliged  to  pay  for  them  ;  that  he  knew  when  the  negotiation 
took  place  between  Walrath  and  Metzker,  and  thought  it  was  as 
early  as  the  first  part  of  June,  and  was  quite  confident  that  it  was 
before  defendant  started  for  New  York. 

The  plaintiffs  produced  in  evidence  three  certain  papers  be- 
tween Metzker  and  Walrath,  disposing  of  three  suits  between  the 
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latter,  dated  and  filed  July  26,  1847,  and  Randall  testified  that 
his  recollection  was  very  distinct  that  they  were  made  and  filed  a 
considerable  time  after  the  negotiation  spoken  of  by  Metz- 
ker. 

The  defendant  then  read  in  evidence,  after  proof  of  its  execu- 
tion, the  following  receipt : 

"Rec'd,  Lockport,  10th  July,  1847,  from  G.  L.  Walrath,  two 
hundred  and  twenty- one  loo  dollars  in  full  of  all  demands  to  this 
date.  (Signed)  Norton  &  Blackstone." 

John  W.  Chapman,  called  by  defendant,  testified  that  he  and 
defendant  started  for  New  York  some  time  in  May,  1847,  and  in 
his  opinion  the  negotiation  spoken  of  by  Metzker  took  place  be- 
fore they  went,  but  was  not  consummated  until  after  their  return, 
some  time  in  June. 

The  foregoing  was  all  the  evidence  in  the  case. 

S.  W.  Randall  for  the  appellant,  contended  that  the  receipt 
was  conclusive  of  a  final  settlement  between  the  parties,  and  that 
the  judgment  of  the  Circuit  Court  was  not  sustained  by  the  evi- 
dence. 

E.  S.  Leland,  for  the  appellee,  to  sustain  the  judgment  of  the 
Circuit  Court,  referred  to  the  case  of  Lowry  v.  Orr,  1  Gilm.  70, 
and  the  cases  there  cited. 

Where  a  cause  is  submitted  to  the  Court  below  for  trial,  with- 
out the  inteiTention  of  a  jury,  the  decision  of  that  Court  upon  the 
weight  and  effect  of  the  evidence,  will  not  be  reversed,  unless  it 
palpably  appear  that  the  character  of  the  testimony  was  miscon- 
ceived.    Harmon  v.  Thornton,  2  Scam.  351. 

The  receipt  was  not  intended  to  be  in  full.  The  evidence  tends 
to  show  that  the  accounts  against  Randall  and  Dodge  were  not 
included  in  the  settlement. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  There  can  be  no  donbt  that  Walrath  was 
originally  liable  to  Norton  &  Blackstone  for  the  price  of  the  goods 
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sold  to  Dodge  and  Randall.  The  only  question  is,  whether  that 
liability  has  been  discharged.  The  receipt  was  prima /acie  evi- 
dence of  payment,  A  general  receipt  in  full  of  all  demands  is 
presumed  to  be  given  on  an  adjustment  of  all  transactions  between 
the  parties  ;  but  such  a  receipt  is  subject  to  explanation,  and  may 
upon  satisfactory  proof  be  restrained  in  its  operation.  It  may 
be  shown  that  the  settlement  was  in  fact  but  a  partial  one,  or, 
though  intended  to  be  general,  that  a  particular  transaction  was 
not  taken  into  consideration.  There  are  some  circumstances  in 
this  case  which  tend  strongly  to  show  that  the  demand  in  question 
was  not  embraced  in  the  settlement.  Walrath,  instead  of  debit- 
ing himself  with  the  price  of  the  goods  on  the  books,  charged 
them  directly  to  Dodge  and  Randall.  The  accounts  were  drawn 
off  and  placed  by  him  in  the  hands  of  attorneys  for  collection, 
and  a  receipt  taken  in  the  name  of  Norton  &  Blackstone.  The 
settlement  was  made  at  a  distance  from  the  town  where  these 
transactions  took  place,  and  probably  when  the  parties  had  noth- 
ing but  the  books  and  the  receipt  of  the  attorneys  before  them. 
We  think  it  very  probable  that,  at  the  time  of  the  settlement, 
Norton  &  Blackstone  knew  nothing  of  the  real  circumstances  re- 
specting this  demand,  and  therefore  it  was  not  taken  into  con- 
sideration by  them.  At  all  events,  we  are  not  prepared  to  say 
that  the  Circuit  Court  erred  in  coming  to  such  a  conclusion. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Abraham  Stewart,  appellant,  v.  Ralph  V.  M.  Croes  et  al., 

appellees. 

Jlppeal from  Kane. 


A  bill  in  Chancery  to  set  aside  a  sheriflf's  sale  of  land  on  execution  averred,  among 
other  things,  that  no  notice  was  given  hy  the  sheriff  of  the  sale  of  the  land  to  take 
place  upon  the  day  it  was  sold,  and  that  the  land  was  bid  off  for  an  inconsiderable 
sum  by  the  attorney  of  the  plaintiff  in  execution.  The  attorney  only  was  served 
with  process,  who  appeared  and  filed  a  demurrer  to  the  bill  for  want  of  equity, 
which  was  sustained  :  Held,  that  the  demurrer  admitted  the  allegation  that  no 
notice  was  given  ;  that  the  attorney,  being  the  purchaser,  was  chargeable  with 
noticeof  the  sheriff's  proceedings,  and  that,  therefore,  the  demurrer  should  have 
been  overruled. 

In  a  bill  to  set  aside  a  sheriff's  sale  on  execution  of  land  en  masse  when  the  same  was 
susceptible  of  a  division,  the  value  of  the  land  at  the  time  of  the  sale  should  be 
alleged. 

A  bill  in  Chancery  to  set  aside  a  sheriff's  sale  of  land  on  execution  averred,  among 
other  things,  that  the  sheriff  failed  to  return  the  execution  and  to  file  a  certificate 
of  sale  with  the  recorder  :  Held,  that  these  irregularities,  though  violations  of  duty 
on  the  part  of  the  sheriff,  were  not  such  as  to  affect  the  validity  of  the  sale. 

Bill  in  Chancery  to  set  aside  a  sheriff's  sale  of  land  on  exe- 
cution, &c.,  filed  by  tlie  appellant  against  the  appellees,  in  the 
Kane  Circuit  Court,  and  heard  before  the  Hon.  John  D.  Caton, 
at  the  August  term,  1847,  upon  a  demurrer  to  the  bill  for 
want  of  equity,  when  the  demurrer  was  sustained  and  the  bill 
dismissed.     , 

The  material  allegations  of  the  bill  are  set  forth  in  the  Opinion 
of  the  Court. 

B.  F.  Fridley,  for  the  appellant,  stated  the  allegations  of  the 
bill,  and  contended  that  the  irregularities  complained  of  were  suf- 
ficient to  vacate  the  sale.  In  support  of  his  position,  he  cited 
Day  V.  Graham,  1  Gilm.  441 ;  Graham  v.  Day,  4  do.  389  ;  Goff 
V.  Jones,  6  Wend.  522  ;  Read  v.  Carter,  3  Blackf .  376  ;  Tier- 
nan  V.  Wilson,  6  Johns.  Ch.  R.  411,  and  the  cases  there  cited; 
Rev.  Stat.  302,  §  10. 
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E.  Peck,  for  the  appellees,  insisted  that  there  was  no  suffi- 
cient allegation  in  the  bill  that  the  land  was  susceptible  of 
division,  and  as  to  the  other  matters  alleged  as  irregularities, 
the  purchaser  was  protected  by  the  proviso  of  the  Statute. 
Rev.  Stat.  302,  §  11. 

The  opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  Stewart,  on  the  19th  of  July,  1847,  filed  his 
bill  in  Chancery  against  Jesse  T.  Dutcher  and  R.  V.  M.  Croes, 
setting  forth  that  Dutcher,  at  the  April  term,  1845,  of  the  Cir- 
cuit Court  of  Kane  county,  recovered  a  judgment  against  him  for 
twenty- one  dollars  and  ninety- three  cents  debt,  and  costs  of  suit 
amounting  to  five  dollars  and  fifty-six  cents  ;  the  execution  issued 
upon  said  judgment,  and  was  levied  by  the  Sheriff  of  Kane  coun- 
ty upon  a  tract  of  land  belonging  to  complainant,  and  containing 
fifty-seven  acres  and  seventeen  hundreths  of  an  acre,  described 
by  metes  and  bounds  ;  that  said  land  was  sold  en  masse,  Decem- 
ber 13,  1845,  to  Croes,  who  was  the  attorney  for  Dutcher,  for 
thirty-three  dollars  and  fifty  cents  ;  that  it  lay  within  a  short  dis- 
tance of  the  village  of  St.  Charles,  was  susceptible  of  division,  well 
improved,  and  of  the  value  of  at  least  $1,000  at  the  time  of 
filing  the  bill ;  that  the  Sheriff  had  been  guilty  of  various  irregu- 
larities in  the  sale  of  the  land,  such  as  a  failure  to  return  the 
execution  or  to  file  a  certificate  of  sale  with  the  recorder  ;  that 
no  notice  was  given  of  the  sale  on  the  day  it  took  place  ;  that 
complainant  resided  in  McHenry  county  at  the  time  the  judgment 
was  obtained  against  him,  and  until  some  time  after  the  sale  of 
the  land;  that  in  June,  1845,  he  sent  the  money  by  one  Thomas 
Stewart  to  pay  the  full  amount  of  the  judgment  and  costs,  and 
supposed  they  were  paid  until  long  afterwards  ;  that  he  had  no 
knowledge  of  the  sale  to  Croes  till  after  the  time  for  redeeming 
from  the  sale  had  expired,  and  that  he  had  offered  to  pay  him 
the  amount  of  his  bid  and  interest,  and  ten  dollars  besides,  if  he 
would  release  his  claim  upon  the  land ;  but  Croes  refused  to  sur- 
render  his    claim,    and   threatened   to    eject    complainant  from 
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the  land.      The   prayer   of    the  bill  is   to   have  the  sale   set 

aside. 

The  defendant,  Croes,  who  alone  was  served  with  process, 
demurred  to  the  bill  for  want  of  equity,  and  the  Circuit  Court 
sustained  the  demurrer,  and  dismissed  the  bill  which  is  the  error 
complained  of. 

The  demurrer  admits  the  allegations  of  the  bill,  one  of 
which  is  that  no  notice  was  given  of  the  sale  of  said  land  to 
take  place  on  the  day  it  was  sold.(a)  The  attorney  of  the 
plaintiff  in  execution  being  the  purchaser,  he  is  chargeable  with 
notice  of  the  Sheriff's  proceedings,  and,  consequently,  does  not 
come  within  that  provision  of  the  statute,  (Rev.  Stat.  302,  § 
11,)  which  makes  valid  all  sales,  notwithstanding  any  irregular- 
ity of  the  Sheriff  in  cases  where  the  purchaser  has  no  notice  of 
such  irregularity.     Day  v.  Graham,  1  Gilrn.  441. 

It  being  admitted  that  the  sale  was  made  without  notice,  and 
to  a  purchaser  in  contemplation  of  law,  cognizant  of  the  fact, 
the  complainant  had  a  right  to  have  it  set  aside,  and  the  demur- 
rer should  have  been  overruled. 

The  other  irregularities  complained  of,  although  violations  of 
duty  on  the  part  of  the  Sheriff,  are  not  such  as  to  affect  the 
validity  of  the  sale.  Had  there  been  an  allegation  that  the 
land  was  worth  $1,000  at  the  time  of  sale  instead  of  at  the  time 
of  filing  the  bill,  such  allegation  in  connection  with  the  other 
statements  in  the  bill  would  have  presented  a  clear  case  for  the 
intervention  of  a  court  of  Equity,  for  it  wonld  never  be  allow- 
able for  an  officer  to  sell,  en  masse,  a  tract  of  land  worth  $1,000 
to  satisfy  an  execution  for  less  than  thirty  dollars,  when  the 
tract  was  susceptible  of  division,  and  the  sale  of  a  small  part 
would  have  satisfied  the  debt. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
Opinion. 

Decree  reversed. 

(a)  McConuell  v.  Gil)Son,  12  m.  R.  131;  Eeynolds  v.  WUson,  15  111.  K.  394  ;  Trus- 
tees &c.  v.  SneU,  19  m.  R.  156;  Mason  V.  Thomas,  24  m.  R.  287;  McCormick  v. 
Wheeler,  36  ni.R.  114. 
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Edward  F.  Dutcher,  plaintiff  in  error,  v.  Moses  T.    Crowell, 

defendant  in  error. 

Ei^ror  to  Ogle. 

An  attachment  in  aid  of  a  suit  at  law  may  issue  at  any  time,  imder  the  provisions  of  the 
thirtieth  section  of  the  ninth  chapter  of  the  Revised  Statutes. 

The  word  ' '  term' '  in  the  thirtieth  section  of  the  Attachment  Act  of  1833  was  a  misprint, 
the  word  in  the  original  law  on  file  being  '  'time.' '  The  Legislature  in  the  revision 
of  the  Statutes  in  1845,  without  doubt,  intended  to  continue  in  force  the  provisions 
of  that  section  with  the  known  construction  which  had  been  given  it.(ffl) 

Attachment  in  aid  of  a  suit  at  law,  sued  out  by  tlie  pres- 
ent plaintiff  in  error  against  the  defendant  in  error  in  vaca- 
tion. 

At  tlie  May  term,  1849,  of  the  Ogle  Circuit  Court,  the  Hon. 
Hugh  Henderson  of  the  eleventh  Judicial  Circuit  presiding,  the 
cause  coming  on  to  be  heard,  the  writ  of  attachment  was  quashed, 
because  it  was  applied  for  and  issued  in  vacation. 

J.  0.  Glover  and  B.  C.  Cook,  for  the  plaintiff  in  error. 

But  a  single  question  is  presented  by  the  record  in  this 
case.  Did  the  Court  err  in  quashing  the  writ  of  attach- 
ment ? 

In  the  Revised  Laws  of  1833,  the  word  "/mze"  in  the 
thirtieth  section  of  the  Attachment  Act  was  misprinted 
"  ^erm,"  as  appeared  by  an  inspection  of  the  original  draft  on 
file  in  the  oflSce  of  the  Secretary  of  State.  Beecher  v.  James,  2 
Scam.  462. 

The  Legislature,  in  the  Revised  Statutes  of  1845,  did  not  in- 
tend to  change  the  law. 

A  mere  change  of  phraseology  in  a  revision  of  the  stat- 
ute will  not  be  deemed  to  alter  the  law,  unless  it  evidently 
appears  that  such  was  the  intention  of  the  Legislature.  Ex 
parte  Brown,  21  Wend.  316  ;  Jackson  v.  Collins,  3  Cowen,  89  ; 
Yates'  case,  4  Johns.  359  ;  The  People  v.  Utica  Ins.  Co.  15 
do.  381  ;  Crocker  v.  Crane,  21  Wend.   211  ;  In    re  Theriat   v. 

(a)  Beecher  v.  James,  2  Scam.  K.  463  and  note. 
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Hart,  2  Hill's  (N.  Y.)  R.  380  ;  Taylor  v.  Delancy,  2  Cai.  Cas. 
Er.  143,  151. 

The  intention  of  the  makers  of  a  statute  is  sometimes  to  be 
collected  from  the  cause  or  necessity  of  making  the  statute  ;  at 
other  times  from  circumstances.  W^henever  this  can  be  dis- 
covered, it  ought  to  be  followed  with  reason  and  discretion; 
although  such  construction  seem  contrary  to  the  letter  of  the 
statute.  9  Bac.  Abr.  246  ;  Crocker  v.  Crane,  21  Wend.  211  ; 
Jackson  v.  Collins,  3  Cowen,  89  ;  The  People  v.  Utica  Ins.  Co. 
15  Johns.  380. 

When  great  inconvenience  will  result  from  a  particular 
construction,  that  construction  is  to  be  avoided  unless  the 
meaning  of  the  law  is  plain.     2  Cranch,  386  ;  9  Bac.  Abr.  240. 

When  the  words  of  a  statute  are  not  precise  and  clear,  the  con- 
struction best  adapted  to  accomplish  the  object  of  the  statute  will 
be  adopted.  Snell  v.  Bridgewater  Cotton  Gin  Man.  Co.  24 
Pick.  296. 

If  a  thing  contained  in  a  subsequent  statute  be  within  the 
reason  of  a  former  statute,  it  shall  be  taken  to  be  within 
the  meaning  of  that  statute.  9  Bac.  Abr.  244,  and  cases  there 
cited. 

Such  construction  ought  to  be  put  upon  a  statute  as  may  best 
answer  the  intention  which  the  makers  had  in  view,  for  qui  hseret 
in  litera  hseret  in  cortice.     9  Bac.  Abr.  246. 

A  remedial  statute  should  be  liberally  construed.  9  Bac.  Abr. 
257,  and  cases  there  cited. 

0.  Peters,  for  the  defendant  in  error. 

The  word  "  ^erm  "  used  in  the  30th  section  of  the  Attach- 
ment Act  (Rev.  Stat.  70),  has  a  fixed  legal  signification.  As 
applied  to  Courts,  it  means  that  time  during  which  the  Court  is 
held  open  for  the  trial  of  causes.  Webster's  Dictionary,  word 
"Term."  This  matter  was  discussed  in  the  case  of  Bestor  v. 
Powell,  2  Gilm.  119,  and  it  was  not  contended  that  such  is  the 
proper  meaning  of  the  word,  as  applied  to  the  Courts  and  legal 
proceedings. 
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On  the  Other  side,  they  rely  on  the  case  of  Beecher  v.  James,  2 
Scam.  462,  to  show  that  this  section  is  to  have  the  same  construc- 
tion as  if  the  word  "/ewe"  had  been  used.  The  case  falls  far 
short  of  justifying  any  such  conclusion.  The  Court  stated  the 
fact  that  there  had  been  a  misprint,  and  that  the  word  '•Hime" 
and  not  '•'■term'''  was  used  in  the  Act  when  it  passed  the  Legisla- 
ture. We  do  not  deny  that  the  original  law  had  the  word 
'■Hime"  when  the  printed  copy  had  '■'■terniy  Not  so  with  the 
Revised  Statutes.  I  have  caused  the  Secretary  of  State's  office 
to  be  inspected,  and  it  is  found  that  the  word  "/erm"  is  used  in 
the  Act  as  it  passed  the  Legislature,  and  as  found  in  the  present 
Revised  Statutes. (a)  The  law,  then,  as  it  is  at  the  present 
time,  in  terms,  only  authorizes  attachments  in  aid  of  a  suit  at  law 
commenced  by  summons  to  be  sued  out  during  the  term  of  the 
Court,  But  it  is  said  it  will  be  inconvenient  to  restrict  this 
remedy  to  such  narrow  limits.  It  is  a  sufficient  answer  to  this  to 
say,  that  it  is  not  the  business  of  this  Court  to  inquire  into  the 
propriety  of  the  enactment,  but  merely  what  the  enactment  is.  If 
the  Legislature,  in  re-enacting  the  provisions  of  this  section, 
changed  any  of  its  phraseology,  this  Court  will  presume  it  had 
sufficient  reason  to  do  so.  The  other  side  contends  that  it  was  a 
mistake  of  this  Legislature.  This  doctrine  will  never  do  to  act 
upon  in  giving  a  construction  to  statutes.  It  would  be  disrespect- 
ful to  a  co-ordinate  and  independent  department  of  the  govern- 
ment, to  impute  such  a  mistake.  The  Legislature  must  be  under- 
stood to  mean  what  it  says,  when  its  enactments  are  expressed, 
as  in  this  case,  in  clear,  unequivocal  language.  But  suppose  it 
to  be  a  mistake,  whose  business  is  it  to  correct  it  ?  Not  the 
Courts,  surely  ;  but  the  Legislature  itself 

The  argument  ab  inconvenientia  has  been  pressed  upon 
the  Court.  Such  an  argument  may  do  in  cases  of  doubtful 
meaning  of  the  law,  but  never  when  the  language  is  not 
doubtful  in  its  import.  It  is  said  there  is  no  good  reason  for 
limiting  the  suing  out  of  the  process  to  the  term  of  the 
Court.  The  same  argument  might,  with  the  same  force, 
be  applied  to  the   38th   section  of  the   Revised   Statutes,  307, 

(a)  Pease  v.  Peck,  18  How.  U.  S.  E.  597. 
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that  there  is  no  reason  why  a  garnishee  process  should  be  sued 
out  on  the  return  of  nulla  bona  only  in  "term"  time  ;  and  yet 
it  would  hardly  be  insisted  that  the  provision  of  the  law  should 
receive  such  a  construction.  It  is  insisted,  too,  that  the  word 
"^erm,"  in  the  30th section,  shall  be  construed  to  mean  '7zme," 
because  there  is  no  good  reason  why  an  attachment  in  the  case 
provided  for  should  not  be  sued  out  in  vacation  as  well  as  in 
"term"  time.  Such  a  construction  would  be  an  entire  perver- 
sion of  the  meaning  of  language.  I  have  already  shown  what  is 
the  meaning  of  the  word  "/erm."  The  Court  is  now  gravely 
asked  solemnly  to  adjudicate  that  the  word  '7erm"  does  not 
mean  the  time  during  which  the  Court  is  holden,  but 
something  else  ;  that  term  means  time,  that  time  means 
vacation.  It  might  as  well  be  said  that  vacation  means 
term. 

We  ask  the  Court  to  construe  the  language  of  the  statute 
according  to  its  true  and  legal  import,  and  not  to  attempt  to 
reform  legislation,  and  to  correct  the  supposed  mistakes  of  the 
Legislature. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  Dutcher  commenced  an  action  of  assumpsit 
against  Crowell,  and  subsequently  sued  out  an  attachment  in 
aid  thereof.  The  Circuit  Court  dismissed  the  attachment  because 
it  was  issued  in  vacation.  The  propriety  of  that  decision  is  the 
only  question  in  the  case.  The  attachment  was  sued  out  under  the 
provisions  of  the  30th  section  of  the  9th  chapter  of  the  Revised 
Statutes,  which  section  is  a  literal  transcript  of  the  30th  section  of 
the  Attachment  Act  of  1833.  Under  the  latter  section,  this  Court 
held  in  the  case  of  Beecher  v.  James,  2  Scam.  462,  that  pro- 
cess of  this  character  might  issue  in  vacation — it  appearing,  on 
examination,  that  the  word  printed  "^erw"  in  the  statute  book 
was  '72me"  in  the  original  law  on  file  in  the  office  of  the  Secreta- 
ry of  State.  We  entertain  no  doubt  that  the  Legislature  inten- 
ded to  re-enact  and  continue  in  force  the  provisions  of  this 
section  with  the  known   construction   which  had  been  given  it ; 
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but  that  in  the  haste  of  a  legislative  revision,  the  printed  copy 
and  not  the  original  law  was  consulted  and  used.  In  this  way, 
the  phraseology  of  the  section  was  retained  without  any  design  to 
change  its  legal  effect.  We  cannot  for  a  moment  suppose  that 
the  Legislature  eter  intended  to  restrict  the  issuing  of  this  pro- 
cess to  the  time  embraced  by  the  semi-annual  sessions  of  the  Cir- 
cuit Courts.  There  is  as  much  necessity  for  this  remedy  in 
vacation  as  in  term  time,  and  no  good  reason  why  it  may  not  be 
resorted  to  at  the  one  time  as  the  other.  The  Court  has  nothing 
to  do  with  the  issuing  of  the  process,  but  it  is  issued  by  the  clerk 
as  the  process  in  all  ordinary  actions.  If  required  to  be  issued 
during  the  sitting  of  the  Court,  it  would  be  because  some  action 
of  the  Court  was  necessary  before  its  emanation. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


Guy  C.  Bayley,  appellant,  v.  Legrand  Wynkoop,  appellee. 

Appeal  from  Lee. 

A  debtor  has  the  right,  at  the  time  of  making  a  payment,  to  direct  its  application,     If 

he  fail  to  do  this,  then  the  same  right  devolves  upon  the  creditor  subject  to  certain 

exceptions  and  limitions.  (a) 
The  application  of  a  payment  by  either  party  may  be  proved  as  well  by  circumstances 

as  by  express  declarations. 
Where  neither  debtor  or  creditor  makes  a  specific  application  of  a  payment,   the  law 

will  apply  it  as  justice  and  fair  dealing  may  dictate. 

This  was  an  action  originally  brought  before  a  justice  of  the 
peace  of  Lee  county  by  the  present  appellee  against  the  appel- 
lant, who  rendered  a  judgment  for  the  plaintiff  below  for  $77. 
The  defendant  appealed  to  the  Circuit  Court. 

The  cause  was  heard  in  the  Circuit  Court  at  the  April  term, 

(o)  Jackson  v.  Bailey,  12  lU.  R.  159  and  note. 
ILL.  R.  VOL.    X.  30 
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1848,  before  the  Hon.  Thomas  C.  Browne  and  a  jury,  when  a 
verdict  and  judgment  were  rendered  for  the  plaintiff  for  $76.52. 
On  the  trial,  it  was  proved  that  the  defendant  had  paid  the  plain- 
tiff the  sum  of  fifty  dollars  through  a  third  person,  after  the 
account  on  which  the  suit  was  brought  accrued.  The  defendant 
having  been  sworn  as  a  witness,  testified  that  when  this  payment 
was  made,  he  gave  no  direction  as  to  its  application,  but  that  he 
intended  it  to  apply  to  the  account.  It  was  further  proved  that 
defendant  owed  Wynkoop  &  Kennedy,  on  which  debt  he  had 
made  payments  both  before  and  after  the  time  the  payment  afore- 
said was  made.  It  was  also  proved  that  defendant  had  fully 
paid  the  partnership  account  before  this  suit  was  commenced  ; 
that  no  settlement,  however,  had  been  made,  and  that  he  was  in 
the  habit  of  paying  the  firm  on  orders  drawn  by  them  on  him ; 
and  that,  after  the  payment  first  mentioned,  he  paid  the  firm 
several  amounts  and  upwards  of  three  hundred  dollars  thereof  to 
Kennedy. 

The  foregoing  was,  in  substance,  the  testimony  offered  on  the 
trial. 

J.  0.  Glover  and  B.  C.  Cook,  for  the  appellant. 

The  application  of  a  payment  either  by  debtor  or  creditor  may 
he  proven  by  circumstances  as  well  as  by  words.  Howland, 
adm'r  v.  Bench,  7  Blackf.  236. 

The  creditor  may  apply  the  payment  to  whatever  debt  he  thinks 
proper,  unless  there  are  circumstances  which  would  render  the  ex- 
ercise of  such  discretion  unreasonable,  and  enable  him  to  work 
injustice  to  his  debtor.     Arnold  v.  Johnson,  1  Scam.  196. 

When  a  payment  is  made  to  the  holder  ot  two  notes 
against  the  person  paying  sufiicient  to  extinguish  one  of 
them,  bringing  suit  upon  the  other  is  an  election  to  appro- 
priate the  payment  to  the  discharge  of  the  former.  2  U.  S.  Dig. 
613. 

If  one  member  of  a  firm  make  a  payment  to  a  person 
who  has  an  account  against  him,   and  also   against  the  firm, 
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the  creditor  must  apply  the  payment  to  the  individual  account. 
U.  S.  Disr.  512. 


*&• 


E.  S.  Leland,  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  Upon  the  trial  below,  the  plaintiff  proved  a  de- 
mand against  the  defendant  for  ninety-four  dollars  and  rested. 
The  defendant  then  proved  an  undisputed  set  off  to  the  amount 
of  $17.48.  He  also  proved  a  payment  to  the  plaintiff  of  fifty 
dollars,  after  the  account  accrued.  The  defendant  was  then  sworn 
as  a  witness  who  testified,  that  at  the  time  he  paid  the  said  sum 
of  fifty  dollars  he  gave  no  direction  as  to  its  application.  It  also 
appeared  that  the  plaintiff  and  one  Kennedy,  as  partners,  had, 
prior  to  the  date  of  the  plaintiff's  individual  account,  a  demand 
against  the  defendant  for  work,  &c.,  on  which  the  defendant  had 
made  sundry  payments,  both  before  and  after  the  payment  of  the 
fifty  dollars.  In  making  payments  on  the  partnership  accounts, 
he  had  sometimes  paid  on  the  individual  order  of  one  partner  and 
sometimes  of  the  other.  It  was  further  proved  by  the  testimony 
of  the  defendant,  that  he  had  paid  the  full  amount  of  the  partner- 
ship debt  before  the  commencement  of  this  suit,  independently 
of  the  said  sum  of  fifty  dollars,  but  that  no  settlement  had  been 
made  between  the  defendant  and  the  co-partners.  Of  five  hun- 
dred dollars  which  the  defendant  paid  to  the  co-partners,  he  paid 
about  three  hundred  dollars  to  Kennedy.  Upon  this  evidence  the 
jury  returned  a  verdict  for  the  plaintiff  for  seventy-six  dollars 
and  fifty-two  cents.  The  Court  overruled  a  motion  for  a  new 
trial  to  which  the  defendant  excepted. 

It  is  unnecessary  now  to  go  into  an  extended  examination  of 
all  the  rules  of  law  governing  the  application  of  a  payment  of 
money  made  by  a  debtor  to  his  creditor  holding  two  demands,  up- 
on either  of  which  the  payment  might  be  applied.  Although 
upon  many  of  the  questions  involved  in  this  subject,  ttie  authori- 
ties are  contradictory,  and  the  rules  still  uncertain,  yet,  so  far  as 
they  are  necessary  for  the  decision  of   this  case,  they  are  clearly 
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defined   and  well  understood.     The  debtor  has  the  right  at  the 
time  he  makes  the   payment,  to  apply  it  to  which  ever   debt  he 
pleases.     If  he  fails  to  do  this,  then  the  same  right  devolves  upon 
the  creditor,  subject  however  to  certain  exceptions  and  limitations, 
which  it  is  unnecessary  to  examine  now;  nor  is  it  material  to  in- 
quire  whether  the  creditor  must  exercise  this  right  immediately, 
or  may  do  it  at  any  time  afterwards,  as  has  been   held  in  some 
cases.     9  Cowen,  435;  4  Cranch,    317.     The   appropriation  by 
either   party  may  be  proved  as  well  by  circumstances  as  by  ex- 
press declarations.     2  Greenl.  Ev.  §  530;  Seymour  v.  Von  Slyck, 
8  Wend.  403.     In  case  neither  party  makes  the  specific  applica- 
tion, then  the  law  will  apply  it  as  justice  and   fair  dealing  may 
dictate.     2  Greenl.  Ev.  §  533.     In  this  case  the   only   question 
is,  whether  the  defendant  was   entitled  to  a  credit  for  the   fifty 
dollars  paid  by  him  to  the  plaintifi".     There  is  no  direct  evidence 
showing  that   either  party  made  any  specific  application  of   that 
payment,    either  at  the  time  it  was   made,  or  at  any  subsequent 
period.     The  fact  however,  that,  subsequent  to  this  payment  the 
defendant  paid  all  that  was  due  to  the  co-partnership  of   Wyn- 
koop &  Kennedy,  not  including  the  fifty  dollars,  and  that  they 
received  such  payment  without  having  credited  him  with  the  fifty 
dollars,  tends  to  show   that  neither  party  supposed  that  the  pay- 
ment  was  properly    applicable  to   the  partnership    debt.     This- 
inference,  however,  is  weakened,    when  we  remember   that   this 
partnership  debt  was  paid  at  difi"erent   times,  sometimes  to  one 
partner  and  sometimes  to  the  other,  and  that  no  settlement  or 
accounting  had  taken  place  between  the  parties,  of  the  partner- 
ship debt.     But  we  are  of  opinion  the  law  should  make  the  same 
application  of   this  payment,  which  the  circumstances  alluded  to 
tends  to  show  that  the  parties  had  made  themselves.     There  caa 
hardly  be  two  opinions  as  to  Avhat  justice  and  fair  dealing  would, 
dictate.     As  the  case  now  stands  the  plaintiff  has  received  from^ 
the  defendant  fifty  dollars  more  than  he  has  credit  for.     After  he 
has  paid  the  whole  of  the  partnership  debt  and  fifty  dollars,  which 
he  supposed  would,  as  a  matter  of  course,  go  in  extinguishment 
of  the  individual  debt,  it  seems  very  unjust  to  allow  the  very  man 
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■who  has  once  received  the  money  to  recover  it  over  again.  The 
proposition  will  hardly  bear  argument.  We  are  satisfied  the  jury 
must  have  misunderstood  the  law  as  appHcable  to  the  facts  as 
proved,  and  that  the  case  should  be  submitted  to  another  jury. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the   cause 
remanded. 

Judgment  reversed^ 


Joshua  Evans,  appellant,  v.  William    Fisher  et  al.^    appel- 
lees. 

Appeal  from  Marshall. 

Abillof  exceptions  should  be  reduced  to  form,  and  signed  during  the  term  in  which 
the  cause  is  tried,  except  in  cases  where  the  counsel  consent,  or  the  Judge  by  an 
entry  on  the  record  directs,  that  it  may  be  prepared  in  vacation,  and  signed  nunc 
•pro  tunc.  In  all  cases,  it  should  appear  on  its  face  to  have  been  taken  and  signed 
at  the  trial. 

Where  counsel  consent  that  the  bill  of  exceptions  may  be  settled  out  of  term,  the  better 
practice  is  to  preserve  the  evidence  of  the  agreement  by  the  filing  of  a  written 
stipulation,  or  by  an  entry  on  the  records  of  the  Court. 

The  counsel  for  the  appellees  in  this  case  entered  a  motion, 
founded  upon  affidavits  filed  by  him,  to  strike  the  bill  of  excep- 
tions from  the  files  of  the  Court. 

Those  affidavits  set  forth  that  no  bill  of  exceptions  was  filed 
in  the  Court  below  during  the  term  at  which  the  trial  took 
place;  that  there  was  a  verbal  agreement  between  counsel  that 
the  bill  of  exceptions  should  be  submitted  to  the  counsel  of  the 
appellees  at  the  next  term  of  the  Putnam  Circuit  Court,  to  be 
held  during  the  ensuing  week,  and  after  being  so  submitted, 
it  was  to  be  signed  by  the  Judge ;  that,  in  consequence  of  the 
illness  of  the  Judge,  the  anticipated  term  of  Court  was  not 
held,  and  no  bill  of  exceptions  was  then  submitted  to  counsel ; 
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that  the  counsel  of  appellees  heard  nothing  further  in  relation  to 
the  bill,  until  informed  by  the  Circuit  Clerk  some  weeks  after  that 
the  bill  had  been  filed  in  his  office  ;  and  that  the  bill  did  not  set 
forth  all  the  evidence  heard  on  the  trial,  but  that  material  testi- 
mony (stating  it),  was  omitted. 

It  appeared  by  an  affidavit  filed  by  counsel  for  appellant, 
that,  according  to  the  understanding  of  the  affiant,  the  bill 
of  exceptions  was  prepared,  presented  to  and  signed  by  the 
Judge  within  the  time  stipulated ;  that  the  affiant  did  not  un- 
derstand that  it  was  to  be  submitted  to  counsel,  though  it  was 
expected  that  counsel  would  meet  at  the  said  term  of  the  Putnam 
Circuit  Court,  which  the  Judge  was  prevented  from  attending  on 
account  of  illness  ;  that  the  bill  was  prepared  from  written  notes 
of  the  testimony  in  the  cause,  and  was,  as  affiant  believed,  true 
and  correct. 

0.  Peters,  in  support  of  the  motion,  contended  that  by  the 
twenty-first  section  of  the  Practice  Act  (Rev.  Stat.  416),  a  bill 
of  exceptions  must  be  taken  during  the  trial,  and  the  Judge  had 
no  authority  to  allow  one  out  of  term.  Our  statute  is  substan- 
tially like  the  statute  of  Westminster,  2  13  Edw.  1  ch.  32 ;  1 
Bac.  Abr.  tit.  Bills  of  Exceptions.  He  also  referred  to  Agnew 
V.  Campbell,  2  Ilarr.  (N.  J.)  R.  183  ;  Wilson  v.  Moore,  4  do. 
186  ;  Shepherd  v.  White,  3  Cowen,  32. 

This  Court  has  disapproved  of  the  practice  of  signing  bills  of 
exceptions  out  of  term.     Buckmaster  v.  Beames,  4  Gilm.  443. 

The  question  as  to  the  construction  of  our  statute  was  not  dis- 
tinctly presented  to  the  Court  in  that  case,  yet  this  is  a  strong 
reprobation  of  the  practice  that  has  prevailed,  of  taking  bills  of 
exceptions  out  of  term. 

The  language  of  our  Practice  Act  is  too  plain  to  admit  of  doubt^ 
that  the  exception  to  the  decision  of  the  Court  is  to  be  taken 
*'  during  the  progress  of  the  trial."  It  cannot  have  any  reference 
to  any  time  after  the  term. 

Though   this   be   the   true  construction  of   the   Act,    we   do^ 
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not  contend  but  the  parties  may  waive  it,  and,  by  agreement, 
have  the  bill  of  exceptions  completed,  signed  and  sealed  by  the 
Judge  out  of  term.  But  when  an  agreement  of  this  kind  is 
made,  the  agreement  must  be  adhered  to  by  the  parties,  and  the 
bill  of  exceptions  must  be  made  and  completed  according  to 
the  agreement.  In  this  case,  the  agreement  was  not  complied 
with.  The  counsel  for  the  plaintiffs  below  were  to  have  an 
opportunity  to  see  it  and  correct  any  errors,  and  have  the  Judge 
settle  any  difference  that  might  exist  between  the  counsel  of  the 
parties. 

[Caton,  J.  here  observed  :  It  is  proper  that  I  should  state 
that  I  was  sick  at  the  time  this  bill  was  signed ;  that  my  term  of 
office  was  about  to  expire,  and  it  was  deemed  necessary  to  have 
it  completed  before  I  went  out  of  office  ;  and  when  it  was  done, 
the  counsel  for  the  defendant  below  stated  that  the  bill  should  be 
open  for  correction  if  there  was  any  error  in  it,  and  that  he 
would  notify  the  counsel  on  the  other  side.] 

We  contend  this  does  not  help  the  matter.  No  such  notice 
was  given,  and  the  counsel  were  not  aware  of  any  such  arrange- 
ment; so  that  neither  the  agreement  of  the  parties,  nor  the 
stipulation  of  the  counsel  on  the  other  side  has  been  complied 
with.  It  is  hoped  that  this  Court  will  now  adopt  some  rule  that 
shall  effectually  correct  the  loose  and  improper  practice  that  has 
hitherto  prevailed  on  this  subject.  If  parties  will  agree  to  have 
bills  of  exceptions  taken  out  of  term,  they  ought  to  be  required 
to  make  their  stipulations  in  Court,  so  that  they  may  be  entered 
of  record,  or  reduce  them  to  writing  and  sign  them,  and  let  them 
be  placed  on  the  files  of  the  Court.  This  rule  will  save  much 
misunderstanding,  and  often  prevent  injustice. 

T.  L.  Dickey,  for  the  appellant,  resisted  the  motion. 

It  has  been  the  practice  in  the  Circuit  Court  for  years  to  settle 
bills  of  exceptions  in  vacation — a  matter  of  discretion  with  the 
Court,  as  is  said  in  the  case  cited  from  4  Gilm. 

The  case  cited  from  4  Harr.  goes  to  sustain  the  bill  of  excep- 
tions in  the  present  case. 
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B.  C.  Cook,  upon  tlie  same  side,  said  that  in  the  cases  re- 
ferred to,  the  practice  was  different  from  ours  ;  that  the  question 
could  not  be  raised  here,  whether  the  bill  is  properly  a  part  of 
the  record,  it  appearing  to  have  been  signed  and  sealed  by  the 
Judge,  and  filed.  The  statute  expressly  makes  it  a  part  of  the 
record  when  so  signed,  sealed  and  filed  with  the  clerk. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  A  bill  of  exceptions  should  be  reduced  to  form 
and  signed  during  the  term  in  which  the  cause  is  tried,  except  in 
cases  where  counsel  consent,  or  the  Judge,  by  an  entry  on  the 
record,  directs,  that  it  may  be  prepared  in  vacation  and  signed 
nunc  pro  tunc,{a)  And  in  all  cases  it  should  appear  on  its 
face  to  have  been  taken  and  signed  at  the  trial.  Walton  v.  U. 
S.,  9  Wheat.  651;  ex  parte 'BrdidiStreet,  4  Peters,  107  ;  Law 
V.  Merrills,  6  Wend.  268.  Where  counsel  consent  that  the  bill 
of  exceptions  may  be  settled  out  of  term,  the  better  practice  is 
to  preserve  the  evidence  of  the  agreement  by  the  filing  of  a  writ- 
ten stipulation,  or  by  an  entry  on  the  records  of  the  Court.  The 
present  case  illustrates  the  propriety  of  such  a  practice.  While 
the  counsel  all  admit  that  the  bill  of  exceptions  was  to  be  pre- 
pared in  vacation,  they  differ  as  to  some  of  the  terms  of  the 
agreement.  If  the  agreement  had  been  reduced  to  writing,  or 
spread  on  the  records  of  the  Court,  there  would  now  be  no 
difficulty  in  determining  whether  the  bill  of  exceptions  was  prop- 
erly made  a  part  of  the  record  of  the  case.  As  it  is,  we  cannot 
ascertain  with  any  degree  of  certainty  what  were  the  real  terms 
of  the  agreement.  The  counsel  probably  misunderstood  each 
other  as  to  the  mode  of  settling  the  bill  of  exceptions,  and  the 
sickness  of  the  Judge  prevented  it  from  being  perfected  within 
the  time  prescribed.  Under  these  circumstances,  we  are  not 
disposed  to  say  that  the  agreement  was  substantially  violated, 
and  therefore  refuse  to  exclude  the  bill  of  exceptions  from  the 
record. 

Motion  denied. 

la)  Dukhut  v.  Darrel,  11  111.  R.  72  and  notes;  Hance  y.  Miller,  21  111.  E.  636. 
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Lewis  Woodruff,  appellant,  v.  William  A.  Tyler,  for  the  use, 

&c.,  appellee. 

Appeal  from  Stephenson. 

The  refusal  of  the  Circuit  Coiu*t  to  set  aside  a  default  on  motion  cannot  be  assi^ed 
for  error,  (a) 

Assumpsit,  in  the  Stephenson  Circuit  Court,  brought  by  the 
appellee  against  the  appellant. 

At  the  April  term,  1848,  the  Hon.  Thomas  C.  Browne  presid- 
ing, on  motion  of  the  plaintiff's  attorney,  the  defendant  was  re- 
quired to  plead  on  the  morning  of  the  day  succeeding  that  on 
which  the  motion  was  made. 

At  the  August  term,  1848,  a  default  was  entered  against  the 
defendant,  on  motion  of  plaintiff's  attorney  for  want  of  a  plea. 
The  defendant,  when  called,  appeared  by  attorney,  and  asked 
leave  of  the  Court  to  file  a  plea  instanter,  which  the  Court  denied, 
and  rendered  judgment  for  plaintiff  for  ^109.75.  The  defend- 
ant then  filed  a  motion  to  set  aside  the  default  and  judgment  and 
for  leave  to  plead  in  said  cause,  and  in  support  of  his  said  motion 
filed  the  following  affidavit : 

^^  State  of  Illinois,')  Of  the   August   term   of   Stephenson 

Stephenson  county,  )     '      County  Circuit  Court,  A.  D.  1848. 

William  A.  Tyler,  for  the  use  of  James  C.  Wright,  v.  Lewis 
Woodruff. 

S.  B.  Farwell,  being  by  me  first  duly  sworn  according  to  law, 
deposes  and  says  that  he  was  employed  by  the  defendant  herein 
to  defend  said  cause,  and,  at  the  last  term  of  this  Court,  Thomas 
F.  Goodhue,  one  of  the  attorneys  for  the  plaintiff  in  this  cause, 
offered  a  motion  for  a  rule  to  the  defendant  to  file  his  plea  by  a 
certain  day  of  that  term,  and  that  this  affiant,  as  the  attorney  for 
the  said  defendant  then  and  there  proposed  to  the  said  Goodhue, 
in  order  to  save  costs  to  the  parties  litigant  herein,  to  draw  up  a 
written  statement  of  the  case  and  submit  them  to  the  Court  upon 
the  questions  of  law  involved  in  the  case,  and  to  abide  the   deci- 

(o)  MitcheU  v.  Chicago,  40  m.  R.  174. 
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sion  of  the  Court  in  the  same,  and  waive  the  filing  o£  pleas  by 
the  defendant,  and  that  this  affiant  understood  the  said  Goodhue, 
at  the  time  and  afterwards,  expressly  to  agree  to  said  propo- 
sition, made  as  aforesaid  by  this  affiant ;  and  that  this  affiant 
reposed  full  confidence  in  the  agreement  of  the  said  Goodhue, 
and  that  it  would  be  carried  out  in  good  faith,  and  in  conse- 
quence thereof,  this  affiant  did  not  know,  until  the  sitting  of  the 
present  term  of  this  Court,  that  any  rule  had  been  entered  for  a 
plea  in  said  cause.  And  that  this  affiant  has  been  informed  and 
believes,  that  the  said  defendant  has  a  full  and  complete  defence 
to  the  said  claim  of  the  said  plaintifi",  and  that  said  defence  con- 
sists in  this,  that  said  note,  upon  which  said  suit  is  brought,  has 
been  paid  and  fully  satisfied. 

(Signed) 

S.  B.  Farwell." 

Sworn  to  and  subscribed  before  ^ 

me  this  16th  Aug.  1848.       V 

JohnA.  Claek,  Cl'k."  ) 

The  Court  overruled  the  motion,  and  the  defendant  ex- 
cepted. 

J.  C.  Champlin,  for  the  appellant. 

The  only  question  in  this  case  is,  whether  that  which  is  alleged 
as  error  was  a  matter  within  the  discretion  of  the  Court.  We 
think  it  was  not.  The  defendant  was  in  Court,  and  by  attorney, 
asked  leave  to  plead  instanter.  He  should  been  allowed  to  plead. 
Rev.  Stat.  415,  §  13. 

E.  S.  Leland,  for  the  appellee. 

The  setting  aside  of  the  default  was  a  matter  within  the  dis- 
cretion of  the  Court  (Rev.  Stat.  415,  §  16),  and  cannot  be 
assigned  for  error.     Wallace  v.  Jerome,  1  Scam.  524. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,    J.     In   this  case   we  are   again  called  upon   to  re- 
view a    decision    of  the  Circuit  Court  overruling   a  motion   to 
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set  aside  a  default.  That  such  decision  cannot  be  assigned  for 
error  has  been  so  often  decided  by  this  Court  that  it  is  unneces- 
ary  to  discuss  the  question  again.  And  since  the  decision  of 
Wallace  v.  Jerome,  1  Scam.  524,  it  can  hardly  be  expected  that 
any  case  of  hardship  will  ever  form  an  exception  to  the  rule. 
This  was  the  only  exception  taken  in  the  Circuit  Court  and  the 
only  question  presented  by  the  record. 
The  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 


Amos  Norton  ei  al.,    appellants,  v.   Marcus  F.  Dow  el  al.^ 

appellees. 

JippealJroTn  Cook. 

A  'writ  ■which  issues  from  the  Circuit  Court  is  required  by  statute  to  be  tested  in  the 
name  of  the  clerk  of  that  Court.  If  not  properly  tested,  it  may,  on  motion  be 
amended . 

A  writ  of  attachment  was  issued  and  tested  in  the  name  of  the  Circuit  Judge .  At  the 
return  term,  an  attorney,  on  behalf  of  the  defendants,  moved  to  quash  th  e  attach- 
ment because  of  the  insuflaciency  of  the  affidavit  on  which  it  was  based.  The 
plaintiffs  obtained  leave  to  amend,  the  defendants  were  defaulted,  and  the  plain- 
tiff's damages  were  then  assessed.  The  same  attorney  then  again  appeared  and 
entered  a  motion  in  arrest  of  judgment,  which  motion  was  overi-uled,  and  judg- 
ment entered  upon  the  assessment  of  damages  :  Held,  that  the  attorney,  in  appear- 
ing for  the  purpose  of  quashing  the  attachment,  should  have  urged  all  the  objec- 
tions he  had  intended  to  make  in  support  of  his  motion,  and  in  omitting  to  raise 
other  objections,  he  must  be  considered  as  having  waived  them  . 

Substantial  justice  and  a  fair  practice  seem  alike  to  require  a  party,  who  objects  to  a 
particular  step  in  the  progress  of  a  cause,  to  take  all  of  the  objections  which  can 
be  reached  by  his  motion,  and  removed  by  amendment.  Omitting  to  do  so,  he  will 
be  considered  as  having  waived  those  not  raised,  (o) 

Attachment,  in  the  Cook  Circuit  Court,  brought  by  the 
appellees  against  the  appellants.  The  writ  was  tested  in  the 
name  of  the  Circuit  Judge. 

(a)  Sargeant  V.  Kellogg,  ante.  281  and  notes. 
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At  the  June   term,  1848,    Ralph  V.  M.  Croes,  an   attorney 
of  the  Court,  appeared  and   moved  the  Court   to  quash  the  writ 
of  attachment  issued  in  the  cause,  for  the  insufficiency  of  the  affi- 
davit, when  a  cross-motion  for  leave  to  amend  was  interposed  and 
allowed. 

On  the  next  day,  no  one  answering  for   the  defendants,  their 
default  was  entered,    damages   were   assessed,    and  a  judgment 
then  rendered  by  the  Court,  the  Hon.  Jesse  B.  Thomas  presiding, 
in  favor  of  the  plaintiffs  for  $466.33. 

The  same  attorney,  on  the  part  of  the  defendants,  then  moved 
in  arrest  of  judgment,  and  subsequently  argument  having  been 
made  upon  the  motion,  it  was  overruled,  and  judgment  ren- 
dered upon  the  assessment.  The  defendants  then  entered  an 
appeal. 

E.  Peck,  for  the  appellants. 

The  writ  of  attachment  should  have  been  tested  in  the  name 
of  the  clerk  of  the  Circuit  Court,  not  in  the  name  of  the  Judge  of 
that  Court.     Rev.  Stat.  413,  §  1  ;  ibid.  62,  §  2. 

J.  M.  Wilson,  for  the  appellees. 

The  defects,  if  any,  are  mere  clerical  errors,  which  the  party 
waived  by  appearance  in  the  Circuit  Court,  and  making  no 
objection  there.  Rev.  Stat.  65,  §  8;  Easton  v.  Altum,  1  Scam. 
250  ;  Beecher  v.  James,  2  do.  462. 

The  Court  had  jurisdiction  of  the  subject  matter  of  the  suit,  and 
of  the  parties  by  their  appearance  and  making  other  objections  in 
the  case. 

Peck,  in  reply. 

The  appearance  was  not  a  full  appearance,  but  for  a  special 
purpose  which  is  allowable  in  practice.  The  party  should  then 
have  corrected  all  errors  in  the  process. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  a  proceeding  by  attachment. 
The  writ  was  tested  in  the  name  of  the  Circuit  Judge,  The 
defendants   were    regularly    notified    of    the    pendency    of  the 
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suit,  and  at  the  return  term,  an  attorney  on  their  behalf  moved 
to  quash  the  attachment  because  of  the  insufficiency  of  the  affi- 
davit on  which  it  was  based.  The  plaintiffs  obtained  leave 
to  amend  the  affidavit,  and  thus  obviated  the  objection.  The 
defendants  were  then  defaulted,  and  plaintiffs'  damages  asses- 
sed, when  the  same  attorney  again  appeared  and  entered  a  mo- 
tion in  arrest  of  judgment.  The  Court  refused  the  motion, 
and  rendered  judgment  on  the  assessment. 

The  only  objection  now  taken  to  the  regularity  of  the  pro- 
ceedings relates  to  the  test  of  the  writ  of  attachment.  The 
writ  is  required  to  be  tested  in  the  name  of  the  clerk  of  the  Court 
out  of  which  it  issues.  Rev.  Stat.  ch.  9,  §  2.  The  writ,  how- 
ever defective,  may  be  amended.  Rev.  Stat.  ch.  9,  §  8.  We 
are  not  inclined  to  regard  the  acts  of  the  attorney  as  amounting 
to  a  full  appearance  to  the  action,  but  only  as  an  appearance 
for  the  purpose  of  quashing  the  attachment.  In  appearing  for 
that  purpose  and  interposing  the  motion,  we  think  he  should 
have  made  all  of  the  objections  he  designed  to  urge,  and  which 
could  have  been  urged  in  support  of  the  motion  ;  and  omitting 
to  raise  this  particular  objection,  he  must  be  considered  as  hav- 
ing waived  it.  It  was  but  a  technical  objection,  apparent  on  the 
face  of  the  process,  and,  if  insisted  on,  would  no  doubt  like  the 
other  objection  have  been  instantly  obviated  by  an  amendment. 
Substantial  justice  and  a  fair  practice  seem  alike  to  require  a  par- 
ty, who  objects  to  a  particular  step  in  the  progress  of  a  cause,  to 
take  all  of  the  objections  which  can  be  reached  by  the  motion  and 
which  can  be  removed  by  amendment  at  the  same  time,  so  as  to 
afford  his  adversary  the  opportunity  of  avoiding  them.  He  must 
be  understood  as  waiving  all  those  he  does  not  thus  insist  upon. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Albert  G.  Curtenius  et  al.,  appellants,  v.  William  Wheeler 

et  al.,  appellees. 

Appeal  Jrom  Stark. 

In  an  action  upon  two  promissory  notes  by  the  assignees  thereof  against  the  maker,  the 
defendants  introduced  evidence  tending  to  show  a  failure  of  consideration,  when 
the  plaintiffs  offered  as  a  witness  a  person  who  had  executed  a  mortgage  of  his  real 
estate  to  said  assignees  to  secure  a  debt  due  from  the  payees  of  the  notes  to  the 
assignees,  for  which  debt  the  notes  in  said  suit  were  assigned  to  the  plaintiffs  as 
collateral  security.  The  defendants  objected  to  his  introduction  on  the  ground  that 
he  was  interested  in  the  event  of  the  suit.    The  witness  stated  that  he  was  interested 

in  no  other  way.    He  was  not  permitted  to  testify  :   Held,  that  the  witness  was  com- 
petent. 

It  is  well  settled,  as  a  general  rule,  that  to  disqualify  a  witness  from  testifying  on  the 
ground  of  interest,  he  must  have  some  certain,  legal  and  immediate  interest  in  the 
result  of  the  cause,  or  in  the  record. 

Semble,  that  a  witness  is  never  disqualilled  Irom  testifying  on  account  of  interest  in  the 
the  result  of  a  suit,  when  the  extent  of  his  own  liability  or  claim  is  previously  fixed 
and  certain,  and  a  judgment  either  way  would  not  directly  and  certainly  increase 
or  diminish  that  liability  or  claim,  (a) 

Assumpsit,  in  the  Stark  Circuit  Court,  by  the  appellants 
against  the  appellees,  and  heard  before  the  Hon.  John  D.  Caton 
and  a  jury,  at  the  October  term,  1848,  when  a  verdict  and  judg- 
ment were  rendered  for  the  defendants. 

The  facts,  so  far  as  they  are  material  to  the  determination  of 
this  case,  are  stated  in  the  Opinion  of  the  Court. 

J.  Manning,  for  the  appellants,  filed  the  following  brief. 

I.  The  witness,  White,  rejected  as  incompetent  on  the 
ground  of  interest,  was  a  competent  witness  for  the  plaintiff 
below. 

1.  He  had  given  security  for  the  payment  of  the  debt,  for 
the  security  of  which  the  notes  in  suit  had  also  been  assigned  to 
the  plaintiffs.  The  undertaking  of  the  witness  was  that  the 
payees  of  the  notes  should  pay  their  debt,  and  not  that  their 
debt  should  be  paid  by  the  notes  in  suit.  The  witness  had  no 
direct  and  certain  interest  in  the  event  of  the  suit,  which  was  nec- 
essary to  justify   his  exclusion.     Carter  v.  Pearce,  1  T.  R.  163  ; 

(a)  See  laws  1867,  p.  183. 
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Day  V.  Green,  Hardin,  117;  Stewart  v.  Kipp,  5  Johns.  256  ;  7 
Mass.   25. 

2.  The  true  test  of  the  interest  is,  "  will  the  witness  gain  or 
lose  by  the  event,  or  will  the  record  be  admissible  in  evidence  for 
or  against  him?"  1  Greenl.  Ev.  491,  §  390.  Now, in  this  case, 
the  witness  would  not  gain  by  a  judgment  in  favor  of  the  plain- 
tiffs. Such  judgment  would  not  discharge  him  from  liability. 
His  liability  is  independent  of  this  judgment  or  the  security  of 
these  notes,  and  that  liability  is  not  decreased  by  the  obtaining  of 
the  judgment.  His  interest  is  too  remote  and  contingent  to  affect 
his  competency.  The  record  would  not  be  evidence  to  discharge 
his  liability.  The  payment  of  the  original  debt  by  his  principals, 
whether  by  means  of  these  notes  or  otherwise,  alone  discharges 
his  liability.  If  it  were  shown  that  his  principals  had  no  other 
means  except  the  notes  in  suit  to  pay  the  original  debt,  a  different 
question  might  be  presented,  but  the  Court  will  not  presume  this 
in  the  absence  of  proof,  and  therefore  the  interest  is  too  uncertain 
to  affect  the  competency  of  the  witness. 

n.  If  the  witness  were  interested  in  the  suit,  he  had  recourse 
on  his  principals,  the  Thomases,  and  therefore  his  interest  was 
equally  balanced.  Gregory  v.  Dodge,  14  Wend.  604  ;  Lake  v. 
Auburn,  17  Wend.  18  ;  Gregory  v.  Dodge,  4  Paige,  558  ;  Mar- 
tineau  v.  Woodland,  12  Eng.  Com.  Law  R.  453  ;  Banks  v. 
Kain,12  do.    753  ;  Benedict  v.  Hickox,  18  Wend.  503. 

III.  At  most,  the  witness  offered  was  merely  a  security  for 
the  indorsers,  and  if  in  that  case  his  principals  would  have  been 
competent,  a  fortiori  would  the  proposed  witness  ?  Jordain  v. 
Lashbrook,  7  T.  R.  601 ;  Shuttleworth  v.  Stephens,  1  Camp. 
408  ;  Stephens  v.  Lynch,  2  Camp.  332  ;  Richardson  v.  Allen, 
2  Starkie's  R.  344 ;  Dickinson  v.  Prentice,  4  Espinasse,  52  ; 
Barber  v.  Gingell,  3  do.  62 ;  3  Wend.  415 ;  5  Cowen,  23  ; 
Thayer?;.  Crossman,  1  Mete.  416  :  Strong  v.  Buck,  11  do.  279. 

0.  Peters,  also  for  the  appellants,  insisted  that  White  was 
a  competent  witness  for  the  plaintiffs.  The  mortgage  which 
he  gave  to  the  plaintiffs  was  not  given   to  secure  the  payment 
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of  the  notes  in  suit  in  this  action,  but  to  secure  the  indebtedness 
of  the  Thomases  (the  payees  of  the  notes)  to  the  plaintiffs,  and 
the  notes  were  holden  by  the  plaintiffs  as  security  for  the  same 
debt ;  so  that  the  plaintiffs  were,  at  most,  the  trustees  of  these 
payees.  White's  undertaking,  therefore,  was  not  that  he  would  pay 
the  notes  in  suit,  but  that  he  would  pay  another  debt  from  these 
payees  to  the  plaintiffs.  Thus  the  interest  of  the  witnessw  as  too 
remote,  contingent  and  uncertain  to  justify  his  exclusion.  To 
render  him  incompetent  on  the  ground  of  interest,  it  is  necessary 
that  he  be  directly  interested  and  liable  in  all  events  if  the  plain- 
tiffs fail  in  their  suit.  1  Greenl.  Ev.  §  408  ;  Day  v.  Green,  Har- 
din, 117. 

1.  The  true  test  of  the  competency  of  a  witness  generally  is, 
will  he  gain  or  lose  by  the  event  of  the  suit  ?  1  Greenl.  Ev.  491, 
§  390.  White  will  not  gain  by  a  judgment  in  favor  of  the  plain- 
tiffs, for  his  liability  will  remain  independent  of  the  judgment,  or 
of  the  security  furnished  by  the  pledge  of  these  notes.  That  lia- 
bility is  not  affected  by  a  recovery  of  a  judgment  by  the  plaintiffs. 
If  the  plaintiffs  should  succeed  in  collecting  their  judgment  the 
money  received  by  them  would,  pro  ianto,  discharge  the  mort- 
gage, because  it  would  go  in  discharge  of  the  debt  of  the  Thomases 
to  them.  But  they  may  never  collect  the  judgment  if  recovered. 
They  may  resort  at  once  to  this  mortgage,  or  to  their  original 
security  of  the  Thomases.  The  liability  of  this  witness 
then  rests  upon  a  contingency  depending  upon  other  contin- 
gencies. 

2.  But  if,  in  any  sense,  the  witness  is  interested,  that 
interest  is  balanced.  Gregory  v.  Dodge,  14  Wend.  593,  604  ; 
Lake  v.  Auburn,  17  do.  558  ;  Benedict  v.  Hickox,  18  do  503. 
See,  also,  Walton  v.  Shelby,  5  T.  R.  276,  and  full  discus- 
sions of  the  principles  of  that  case  and  others  following  that 
decision  in  Story  v.  Beech,  11  Mete.  279 ;  2  Cowen's  Treat. 
964,  967. 

It  might  be  proper  to  urge  the  interest  of  this  witness,  and 
his  relations  to  the  parties,  upon  the  consideration  of  a  jury ; 
but  it  would  be  a  violation  of  principle  to  hold  him  incompe- 
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tent.  The  tendency  of  the  decisions  in  more  modern  times  is  to 
enlarge  the  rule  of  competency  of  witnesses,  and  if  their  interest 
is  not  direct,  to  permit  them  to  testify,  and  leave  it  to  the  jury  to 
judge  of  their  credibility.  This  is  a  better  rule  and  better  sub- 
serves the  purposes  of  justice. 

As  to  the  record  in  this  case,  we  are  unable  to  see  how,  in  any 
event,  it  can  be  used  as  evidence  for  or  against  this  witness.  He 
is  only  liable  on  his  mortgage,  and  according  to  its  terms.  If  the 
plaintiffs  recover  a  judgment  against  White  &  Putnam,  that  is  not 
a  discharge  of  the  mortgage.  If  they  collect  the  amount  of  the 
judgment  they  must  apply  it  to  the  debt  against  the  Thomases  ; 
but  the  record  of  the  judgment  can,  in  no  event,  be  evidence  of 
such  payment. 

N.  H.  Purple,  for  the  appellees. 

The  witness  was  interested  to  reduce  the  amount  of  his  liability 
to  the  plaintiffs,  and  therefore  incompetent.  The  notes  in  suit, 
were  given  as  collateral  security  for  the  same  debt,  and  if  the 
plaintiffs  recovered  and  collected  them,  the  witness' liability  would 
be  reduced. 

It  is  no  answer  that  he  still  may  have  a  claim  against  the  prin- 
cipal debtors.  It  would  be  the  same  in  cases  of  bail  and  all. 
securities. 

If  an  indorser  may  be  a  witness,  it  is  because  his  liability  in  all 
events  will  still  remain  the  same.  Stacy  v.  Baker,  1  Scam.  422;. 
Webster  v.  Vickers,  2  do.  296  ;  Hays  v.  Gorham,  ib.  431;  Con- 
tra.— ^Lyon  V.  Boilvin,  2  Gilm.  636. 

A  verdict  and  judgment  in  this  case  for  the  plaintiffs  would 
be  evidence  in  a  suit  brought  by  the  plaintiffs  against  White  to 
establish  a  payment  on  his  mortgage.  Blake  v.  Irish,  8  Shep. 
450;  2U.  S.Dig.  969,  §  245. 

When  the  effect  of  a  witness'  testimony  is  to  create  a  fund 
from  which  he  is  to  receive  a  benefit,  he  is  incompetent.  Brown 
V.  O'Brien,  1  Richardson,  268,  cited  m  2  U.  S.  Dig.  970,  §  272. 

A  witness  whose  debt  would  be  extinguished  by  a  recovery  in 
the  suit  is  not  a  competent  witness.  Richardson  v.  Bartlett,  2  B. 
Munroe,  328. 

ILL.  R.  VOL.  X.  31 
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One  who  has  receipted  for  property  attached  by  a  deputy  sheriff 
is  not  a  competent  witness  for  the  defendant  in  attachment.  Pol- 
lard V.  Graves,  23  Pick.  86. 

The  interest  of  a  witness  is  balanced  only  when  he  is  alike  lia- 
ble to  either  party  in  case  of  the  success  of  either,  or  when  he  is 
alike  benefitted  by  the  result  either  in  favor  of  plaintiff  or  defend- 
ant, and  not  when,  if  his  evidence  is  received  or  rejected,  the 
result  of  the  verdict  would  be  to  him  an  immediate  benefit  if 
admitted,  or  loss  if  rejected,  which  loss  might  be  repaired  by  the 
liability  of  some  third  person  to  him.     Ibid. 

Peters,  in  reply  to  the  statement  that  the  judgment  in  this 
case  would  be  evidence  in  favor  of  the  witness  in  a  suit  on  the 
mortgage,  said  that  the  judgment  could  not  extinguish  his 
liability,  unless  it  was  paid  ;  that  it  would  cut  no  figure  whatever 
on  a  foreclosure  by  plaintiffs.  It  would  be  no  answer  that  a  judg- 
ment, merely,  had  been  recovered. 

The  Opinion  of  £he  Court  was  delivered  by 

Trumbull,  J.  This  was  a  suit  upon  two  promissory  notes 
executed  by  the  defendants  to  G.  M.  &  S.  Thomas,  and  by  them 
assigned  to  the  plaintiffs  as  collateral  security  for  a  debt  which 
they  owed  the  plaintiffs. 

Upon  the  trial  in  the  Circuit  Court  the  defendants  introduced 
evidence  going  to  show  that  the  consideration  for  which  the  notes 
were  given  had  failed,  and  the  plaintiffs  offered  one  White  as  a  wit- 
ness, by  whom  they  proposed  to  prove  facts  material  to  the  issue, 
but  his  testimony  was  objected  to  and  excluded  by  the  Court  on  the 
ground  that  he  was  interested  in  the  event  of  the  suit.  White, 
when  examined  touching  his  interest,  testified  "  that  he  had  exe- 
cuted a  mortgage  to  the  plaintiffs  of  his  real  estate,- to  secure 
the  payment  of  a  debt  due  from  said  payees,  the  Thomases,  to 
the  plaintiffs,  for  the  security  of  which  said  debt  of  the 
Thomases,  said  two  notes  had  also  been  assigned  by  payees 
to  the  plaintiffs ;  that  if  judgment  should  be  recovered  in 
this  case,  the   money  would   go    to    discharge    the    debt  which 
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the  mortgage  was  given  to  secure  ;  but  he  stated  that  he  had  no 
other  interest  in  the  suit,  and  that  if  he  should  be  compelled  to 
pay  anything  by  reason  of  his  having  given  said  mortgage,  the 
said  payees  would  be  liable  to  pay  the  same  to  him,  as  he, 
White,  was  security  only  for  them."  Judgment  was  rendered  for 
the  defendants,  and  the  plaintiffs  bring  the  case  here  and  assign 
for  error  the  decision  of  the  Court,  which  was  excepted  to  at  the 
time,  excluding  White  from  testifying. 

The  general  rule  that  to  disqualify  a  witness  from  testifying  on 
the  ground  of  interest,  he  must  have  some  certain, 
legal  and  immediate  interest  in  the  result  of  the  cause,  or  in 
the  record,  is  well  settled  ;  ( 1  Stark.  Ev.  102  ;  1  Greenl. 
Ev.  §  387  ;)  but  the  difficulty  arises  in  applying  this  rule,  and 
determining  in  each  particular  case  what  the  nature  of  the 
interest  is. 

In  this  case,  it  is  difficult  to  conceive  how  the  record  could  be 
evidence  either  for  or  against  White  in  any  other  suit.  He  was 
not  a  party  to  it,  and  of  course  would  not  be  bound  by  it,  nor 
could  it  be  introduced  in  any  other  proceeding  to  establish  the 
facts  therein  contained  either  to  his  benefit  or  injury.  White 
had  made  himself  liable  upon  the  mortgage,  and  in  a  suit  to 
enforce  its  collection,  the  record  of  this  case  would  not  be  evi- 
dence one  way  or  the  other.  A  judgment  upon  the  notes  follow- 
ed by  satisfaction,  would,  to  that  extent,  discharge  the  debt  for 
which  White  was  security,  and  so  would  payment  of  the  notes 
without  judgment.  But  to  avail  himself  of  the  benefit  of  such 
satisfaction  or  payment,  the  judgment  obtained  in  this  case  would 
be  of  no  use  as  it  would  not  establish  that  fact. 

Nor  had  White  such  an  interest  in  the  result  of  the  cause 
as  to  disqualify  him  from  testifying.  The  most  that  can  be 
said  is  that  if  the  plaintiffs  were  unable  to  make  their  claim 
out  of  the  defendants  and  the  Thomases  neglected  to  pay  it, 
the  witness  might  be  called  upon  to  do  so,  and  in  that  event 
he  would  have  to  look  to  the  Thomases  alone  for  re-imburse- 
ment.  To  obtain  it,  he  might  or  might  not  be  forced  to 
resort   to  a  suit,    and    if    he    should,  greater  difficulty  would 
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follow  in  securing  himself  harmless  than  if  the  debt  were  dis- 
charged at  once  by  collecting  the  amount  from  the  defendants, 
but  more  or  less  difficulty  in  protecting  the  rights  of  the  witness 
shows  but  a  remote  or  contingent  interest.  The  witness 
may  never  be  called  upon  to  pay  anything  even  if  the  plaintiff 
fail  in  this  suit.  The  Thomases  will  still  be  between  him  and 
the  plaintiffs,  and  a  payment  by  them  would  of  course  discharge 
him,  or  if  compelled  to  pay  in  the  first  instance,  he  still  has  his 
remedy  over,  and  it  is  only  upon  the  double  contingency  that 
he  would  be  compelled  to  pay  the  mortgage  and  that  the 
Thomases  would  be  unable  to  refund,  of  which  there  is  no  evi- 
dence in  the  record,  that  he  could  possible  suffer  loss.  The  law 
does  not  regard  an  interest  so  remote  and  contingent.  The  cir- 
cumstances disclosed  might  well  be  supposed  to  have  more  or 
less  influence  upon  the  mind  of  the  witness,  but  they  were  cir- 
cumstances going  to  his  credit  and  not  to  his  competency. 

The  case  of  Gregory  v.  Dodge,  14  Wend.  593,  is  in  principle 
precisely  analogous  to  this.  In  that  case,  the  witness  by  his 
testimony  discharged  a  debt  due  to  the  defendants  from  himself 
by  fixing  it  upon  the  complainants,  and  therefore  appeared  to  be 
interested  in  favor  of  the  defendants  by  whom  he  was  called  as 
a  witness,  but  it  appearing  that  the  debt  belonged  to  the  com- 
plainants to  pay,  and  that  if  the  defendants  should  have  to  collect 
it  from  the  witness,  he  would  have  a  remedy  over,  he  was  held 
competent,  and  Justice  Nelson,  in  giving  his  opinion  in  that 
case,  remarks  :  "If  the  account  is  now  settled  in  this  suit, 
the  witness  is  discharged  from  his  individual  liability ;  if  not, 
he  may  be  obliged  to  pay  it  and  look  to  the  complainants.  The 
remedy  may  be  attended  with  more  difficulty  as  paying  the 
amount  and  being  turned  over  to  the  complainants  for  re-im- 
bursement,  than  at  once  canceling  it  by  an  adjustment  now 
between  the  parties ;  and  to  the  extent  of  this  supposed 
difference  the  witness  may  be  regarded  as  not  indifferent. 
But  upon  the  facts  the  remedy  is  as  certain  in  the  one  case 
as  the  other.  The  witness  may  and  will  have  a  bias, 
because     the    discharge    from    liability    is    more    speedy   and 
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practically  more  certain  in  one  case  than  the  other ;  but,  upon 
established  principles,  I  think  he  is  legally  indifferent." 

The  -case  of  Lake  v.  Auburn,  IT  Wend.  18,  re-affirms  the 
'doctrine  laid  down  in  the  foregoing  case,  and  the  same  principle 
is  established  by  numerous  other  cases.  Page  v.  Thomas,  6 
Meeson  &  Welby's  Rep.  732  ;  Milward  v.  Hallet,  2  Caines  Rep. 
77  ;  Greely  v.  Dow,  2  Metcalf ,  176  ;  Martineau  v.  Woodland, 
12  Eng.  Com.  Law  R.  453.  In  this  last  case,  the  witness  had 
accepted  a  bill  for  the  sum  for  which  the  action  was  brought, 
which  bill  had  been  dishonored  and  was  in  the  hands  of  the  plain- 
tiffs in  whose  behalf  he  was  called.  It  was  objected  that  it  was 
his  interest  to  fix  the  defendant  in  that  action  ;  for  if  the  defend- 
ant paid  the  plaintiffs,  the  witness  would  be  exonerated  on  the 
bill.  To  this  it  was  answered  that  the  witness  was  indifferent, 
his  interest  being  equal  each  way,  for  if  obliged  to  pay  the  bill, 
he  would  recover  the  amount  of  the  defendant,  and  he  was  held 
competent. 

The  foregoing  authorities,  and  there  are  many  others  to  the 
same  effect,  would  seem  to  establish  the  rule,  that  a  witness  is 
never  disqualified  from  testifying  on  account  of  interest  in  the 
result  of  a  cause,  when  the  extent  of  his  own  liability  or  claim  is 
previously  fixed  and  certain,  and  a  judgment  either  way  would 
not  directly  and  certainly  increase  or  diminish  that  liability  or 
claim.  (<z) 

This  rule  would  not  allow  a  surety  upon  a  bail,  appeal  or  offi- 
cial bond  to  testify  in  a  suit  against  the  principal  in  reference  to 
a  matter  for  which  the  surety  might  ultimately  be  made  liable, 
because  the  judgment  to  be  obtained  would  be  evidence  of  and 
fix  the  surety's  liability  in  a  subsequent  suit  upon  the  bond ;  but 
the  extent  of  White's  liability  in  this  case  was  fixed  by  his  mort- 
gage, and  did  not  depend  upon  the  amount,  or  whether  any  judg- 
ment was  obtained  against  Wheeler  &  Putnam.  He  was  therefore 
a  competent  witness. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 

id)  N.  E.  T.  I.  Co.  V.  Wetmore,  32  ni.  E.  246. 
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William  Strawbridge  et  al.,  appellants,  v.  Samuel  Robinson, 

for  the  use,  &c.,  appellee. 

Appeal  Jrom  Jo  Daviess. 

An  action  of  assumpsit  was  brought  upon  the 'following  instrument:  "Messrs. 
Smith  &  Carter,  please  pay  Samuel  Robinson  one  hundred  and  ten  dollars, 
and  charge  the  same  to  Strawbridge  &  Bower."  "East  Fork,  the4thFeby, 
1845." 

It  was  proved  by  parol  that  the  place  where  the  instrument  purports  to  have 
been  drawn  was  within  the  State  of  Illinois,  that  the  parties  resided  there, 
but  that  it  was  in  fact  executed  in  Wisconsin:  Held,  that  the  instrument  was 
an  inland  bill,  and  that  it  was  competent  for  the  parties,  both  being  citi- 
zens of  Illinois,  to  provide  that  it;  should  be  subject  to  and  construed  by  its 
law. 

Assumpsit,  in  the  Jo  Daviess  Circuit  Court,  brought  by  the 
appellee  for  the  use  of  Robert  C.  Buzan,  against  the  appellants, 
and  heard  before  the  Hon.  Thomas  C.  Browne  and  a  jury,  at  the 
October  term,  1848. 

The  suit  was  brought  upon  the  following  instrument : 

"  Messrs.  Smith  &  Carter,  please  pay  Mr.  Samuel  Robinson 
one  hundred  and  ten  dollars,  and  charge  the  same  to 

Strawbridge  &  Bower. 
East  Fork,  the  4th  Feby,  1845." 

It  appeared  from  the  evidence  that  the  parties  to  the  instru- 
ment were  citizens  of  Jo  Daviess  county,  in  this  State,  and  that 
East  Fork  was  in  the  same  county,  and  that  the  instrument  was 
in  fact  executed  within  the  State  of  Wisconsin. 

During  the  progress  of  the  trial,  numerous  instructions  were 
asked  by  the  counsel  for  the  plaintiff,  one  of  which  was  in  the 
following  words  :  "1.  If  the  jury  believe  from  the  evidence,  that 
the  order  given  in  evidence  was  an  inland  one — that  it  belonged  to 
Buzan,  and  that  afterwards  within  a  reasonable  time  after  it  was 
drawn,  it  was  presented  by  Buzan  or  his  agent  to  Smith  &  Carter 
for  payment,  and  they  refused  the  same,  and  that  the  defendants 
had  due  notice  of  such  refusal,  and  had  also  notice  that  the  order 
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belonged  to  Buzan  before  payment  of  it  to  Robinson,  they  should 
find  for  the  plaintiff." 

This  instruction  was  given. 

The  defendant  also  asked  several  instructions,  one  of  which 
was  as  follows :  "8.  That  if  the  jury  believe  from  the  evi- 
dence that  the  holder  of  the  bill  sued  on  this  cause  was 
guilty  of  any  laches,  then  the  plaintiff  cannot  recover  on  the 
common  counts  of  the  declaration ;  that  absence  of  a  protest 
on  the  non-payment  of  a  foreign  bill  of  exchange,  payable  on 
presentation,  or  the  want  of  due  presentment  for  payment,  is  each 
such  laches." 

This  instruction  was  refused. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$134.  20,  and  the  defendant  entered  'a  motion  for  a  new  trial, 
which  was  overruled  by  the  Court,  and  judgment  entered  upon  the 
verdict. 

J.  M.  Wilson,  for  the  appellants. 

Presentment  of  a  bill  and  notice  of  non-payment  are  conditions 
precedent  to  the  right  of  action  against  a  drawer.  City  of  Spring- 
field V.  Hickox,  2  Gilm.  247. 

B.  R.  Sheldon,  M.  Y.  Johnson  and  0.  Peters,  for  the 
appellee. 

No  protest  TYas  necessary  in  this  case,  because  this  is  not  a  for- 
eign bill. 

Blackstone  defines  foreign  and  inland  bills  thus:  ''^foreign, 
where  drawn  by  a  merchant  residing  abroad,  upon  his  cor- 
respondent in  England,  or  vice  versa;  and  inland,  where 
both  th^e  drawer  and  the  drawee  reside  within  the  kingdom. 
Christian's  Black.  Com. 

The  drawers,  drawees,  and  payee  all  reside  in  Jo  Daviess 
county,  and  it  was  dated  at  East  Fork,  the  residence  and  place  of 
business  of  the  drawees  in  Jo  Daviess  county,  manifestly  the  in- 
tention of  the  parties  to  have  it  taken  and  treated  as  if  drawn  at 
East  Fork,  and  it  should  be  considered  an  inland  bill,  although  it 
was  in  fact  drawn  in  Wisconsin,  a  few  miles  frcto  the  residence 
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of  the  parties  in  this  county,  where  they  then  accidentally  hap- 
pened to  be. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  suit  is  brought  upon  a  bill  of  exchange,  drawn 
by  the  defendants  below  on  Smith  &  Carter  of  Galena,  in  favor  of 
the  plaintiff  below,  and  dated  "East  Fork  the  4th  Feb'y  1845," 
which  is  in  the  same  county.  All  the  parties  to  the  bill  were  citi- 
zens of  this  State,  but  the  evidence  shows  that  the  bill  was  actu- 
ally drawn  in  Wisconsin. 

The  rights  and  duties  of  the  holder  and  the  privileges  and  re- 
sponsibilities of  the  drawer  of  a  foreign  bill  differ  in  many  impor- 
tant particulars  from  those  of  an  inland  bill.  Although  this  bill 
was  actually  drawn  in  another  State,  yet  upon  its  face  in  was  an 
inland  bill,  and  it  was  manifestly  the  intention  of  all  the  parties 
that  such  should  be  its  character. 

Admitting  the  competency  of  the  parol  proof  that  the  bill  was 
drawn  in  Wisconsin,  still  we  are  satisfied  that  it  must  be  treated 
and  considered  as  an  inland  bill.  Such  was  the  intention  and 
agreement  of  the  parties  as  shown  on  the  face  of  the  instrument. 
That  it  was  competent  for  the  parties,  both  being  citizens  of  Illi- 
nois, to  provide  by  their  express  agreement  that  it  should  be  sub- 
ject to  and  construed  by  the  laws  of  this  State,  is  too  well  estab- 
lished by  authority  to  admit  of  doubt.  In  the  case  of  Robinson 
V.  Bland,  2  Burr.  1077,  Lord  Mansfield,  in  speaking  of  a  bill  of 
exchange  actually  drawn  in  France,  said:  "The  parties  had  a 
view  to  the  laws  of  England.  The  law  of  the  place  can  never 
be  the  rule,  where  the  transaction  is  entered  into  with  an  express 
view  to  the  1  aw  of  another]country,  as  the  rule  by  which  it  is  to  be 
governed." 

As  before  stated,  the  rights  and  liabilities  of  all  parties  to 
the  bill  may  be  sensibly  affected  by  the  determination  of  the 
question  whether  this  be  a  foreign  or  an  inland  bill.  If  this 
bill  is  to  be  treated  as  it  was  designed  by  the  parties  and  is 
expressed  upon  its  face,  then  no  damages  can  be  allowed  for 
non-payment,  n©  matter  what  the  laws  of  Wisconsin  are.     If 
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we  disregard  the  place  of  the  contract  as  expressed  on  its  face, 
and  adhere  to  the  parol  proof  -which  shows  it  to  have  been  made 
in  Wisconsin,  then  the  laws  of  that  State  must  fix  the  rule  of  dam- 
ages. Whether  this  agreement  of  the  parties  to  make  this  an 
inland  bill  was  designed  for  the  benefit  of  the  holder,  so  as  to  re- 
lieve him  from  the  necessity  of  having  it  formally  protested  as  in 
case  of  a  foreign  bill,  or  whether  it  was  intended  for  the  benefit  of 
the  defendant  and  to  relieve  him  from  the  payment  of  damages, 
we  do  not  know.  Probably  the  parties  had  both  objects  in  view. 
As  it  was  the  design  and  express  agreement  of  the  parties  that 
this  should  be  considered  and  treated  as  an  inland  bill,  to  be  con- 
trolled by  the  laws  of  Illinois,  the  Court  must  give  effect  to  that 
agreement. 

This,  then,  being  an  inland  bill,  the  first  instruction  for  the 
plaintiff  was  properly  given,  and  the  defendants'  eighth  instruc- 
tion was  properly  refused,  and  these  decisions  alone  are  assigned 
for  error.  When  the  facts  are  once  ascertained  and  settled,  as  by 
a  special  verdict  or  agreed  case,  then  it  is  a  question  of  law  to 
determine  whether  reasonable  notice  of  non-payment  has  been 
given  or  not.  Bank  of  Utica  v.  Bender,  21  Wend.  643.  As  the 
question  was  presented  in  the  first  instruction,  it  was  compounded 
of  law  and  fact,  and  as  such  was  properly  submitted  to  the  jury. 
Had  the  defendant  desired  the  Court  to  instruct  the  jury  whether 
a  given  state  of  facts  supposed  to  be  proved  amounted  to  reason- 
able notice,  he  should  have  asked  an  instruction  based  upon  such 
state  of  facts. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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George  R.  Makepeace,  plaintiff  in  error,  v.  Aiios  M.  Moore, 

defendant  in  error. 


Error  io  Kane. 

An  administrator  may  assign  a  promissory  note  payable  to  his  intestate  so  as  to  vest 

the  legal  interest  in  the  assignee. 
An  administrator  succeeds  to  the  legal  title  to  the  personal  estate  of  his  intestate,  and 

the  title  takes  effect  by  relation  from  the  death  of  the  latter. 
As  a  general  principle,  an  administrator  has  the  power   to   dispose   of  the  personal 

estate  of  his  intestate,  and  it  cannot   be   followed    into  the  hands  of  the  alienee. 

There  are,  however,  exceptions  to  this  rule,   as  where  the  purchaser  knows,  or 

hasreason  to  believe,  that  the  sale  Is  made  with  a  design  to  misapply  the  funds  ; 

or  where  property  is  transferred  by  the  administrator  in  payment  of  a  private 

debt ;  or  where  it  is  sold  for  a  grossly  inadequate  price. 

Assumpsit,  in  tlie  Kane  Circuit  Court,  brought  by  the  defen- 
dant in  error  against  the  plaintiff  in  error,  and  heard  before  the 
Hon.  Theophilus  L.  Dickey,  at  the  January  special  term,  1849, 
who  found  the  issues  for  the  plaintiff  and  assessed  his  damages 
at  the  sum  of  $172.78,  when  the  defendant  moved  in  arrest  of 
judgment.  At  the  April  term  following,  the  motion  was  over- 
ruled by  the  Court,  and  judgment  rendered  for  the  amount  of  the 
damages  assessed. 

The  suit  was  brought  upon  a  promissory  note  executed  by 
Makepeace  to  Harvey  Bristol  or  bearer.  It  was  alleged  in  the 
declaration  that  the  said  Bristol  died  intestate,  that  letters  of 
administration  on  his  estate  were  duly  granted  to  Joel  McKee 
and  Elijah  S.  Town,  and  that  they,  as  the  administrators,  "in- 
dorsed and  delivered  the  said  note"  to  the  plaintiff,  "who  then 
and  there  became  the  legal  owner  and  bearer  of  the  said 
note,"  &c. 

I.  G.  Wilson,  for  the  plaintiff  in  error. 

The  decision  of  the  question  involved  in  this  cause  depends 
on  the  construction  of  our  statute.  It  is  insisted  by  the  plain- 
tiff, in  error : 
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I.  That  our  Statute  of  Wills  gives  an  administrator  no  right 
to  sell  or  dispose  of  choses  in  action  belonging  to  his  intestate, 
except  in  cases  of  desperate  or  doubtful  debts. 

Our  statute  requires  an  administrator  to  collect  the  debts  due 
to  the  intestate. 

Having  no  right  to  sell  and  assign,  the  administrators  in  this 
case  could  confer  no  title  to  the  note  so  as  to  maintain  an 
action. 

n.  By  the  Common  Law  a  note  is  not  assignable.  It  is 
only  by  virtue  of  the  Statute  of  Anne  and  subsequent  Acts  that 
promissory  notes  are  assignable  in  England.  The  English  de- 
cisions are  therefore  based  on  statutory  provisions  and  can  have 
no  authority  here,  except  so  far  as  our  own  statute  must  neces- 
sarily receive  the  same  construction. 

Our  statute  provides  for  the  assignment  of  notes  "in  the  same 
manner  "  as  bills  of  exchange  are,  and  "  by  the  persons  to  whom 
they  are  made  payable." 

By  the  term  "  in  the  same  manner,"  is  it  intended  to  create 
all  the  liabilities  of  an  ordinary  indorsement,  or,  on  the  other 
hand,  does  it  not  refer  to  the  mode  of  making  the  assign- 
ment? 

Again :  Would  the  indorsee  have  any  remedy  over  against  the 
estate  of  the  administrator's  intestate  in  case  of  failure  to  col- 
lect of  the  maker?  Surely  not,  as  an  administrator  cannot,  by 
the  new  contract  arising  on  the  indorsement,  bind  the  estate. 

Would  the  indorser  have  any  remedy  against  the  indorsee  in  his 
individual  capacity  ?  It  would  seem  not,  after  having  received 
the  note  under  an  assignment  from  him  as  administrator,  unless 
indeed  he  might  recover  back  what  he  had  paid  for  the  note  on  the 
ground  that  the  administrator  had  obtained  his  money  without 
giving  him  title  to  the  note. 

The  language  of  our  statute  is,  that  the  person  to  whom  said 
note  is  made  payable  may  indorse  the  same. 

Why  was  it  necessary  to  pass  a  special  statute  giving  the  ad- 
ministrator the  right  to  apply  to  the  Probate  Court  for  an  order  to 
sell  doubtful  debts,  if  he  already  had  the  power  co  dispose  of  debts 
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due  t  he  estate  ?  It  is  an  indirect  admission  that  the  administrator 
has  not  the  legal  right  to  dispose  of  debts  except  in  that  particu- 
lar case.  And  if  he  has  not  the  right,  then  he  cannot  confer  title 
on  his  indorsee,  and  therefore  the  indorsee  can  sustain  no  action 
in  his  own  name. 

The  law  has  prescribed  the  limits  within  which  an  administrator 
may  act.  He  is  to  collect  the  debts,  not  sell  them  except  under 
the  order  of  the  Probate  Court.  And  it  is  not  a  suflGicient  answer 
to  say  that  if  he  disposes  of  a  debt,  that  he  is  liable  for  the  amount, 
inasmuch  as  he  may  sell  a  good  demand  and  himself  and  his  sure- 
ties become  insolvent  so  that  the  avails  would  be  lost  to  the 
estate. 

W.  B.  Plato,  and  J.  0.  Glo\t:r  &  B.  C.  Cook,  for  the  defend- 
ant in  error. 

The  construction  given  to  the  Statute  of  Anne  (which  is  mate- 
rially different  from  ours),  by  the  English  authorities  is,  that  an  ex- 
ecutor or  administrator  of  a  person  to  whom  a  promissory  note  is 
made  payable,  may  assign  the  same  so  as  to  enable  the  assignee  to 
sue  in  his  own  name.  Stone  v.  Rawlinson,  Willes,  559  ;  Rev.  Stat. 
384  ;  Chitty  on  Bills,  517;  2  Williams  on  Executors,  796  ;  Val- 
entine V.  Jackson,  9  Wend.  302. 

The  reason  assigned  is,  that  the  legal  title  of  the  personal  assets 
of  the  testator  or  intestate  is  vested  in  the  executor  or  adminis- 
trator, and  the  executor  or  administrator  may  dispose  of  the  same 
for  a  valuable  consideration,  and  the  contract  will  be  obligatory. 
This  doctrine  is  sustained  by  our  own  Supreme  Court.  McCon- 
nell  V.  Hodson,  2  Gilm.  640. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  record  presents  the  single  question, 
whether  an  administrator  can  assign  a  promissory  note  pay- 
able to  his  intestate  so  as  to  vest  the  legal  interest  in  the 
assignee.  On  the  score  of  principle  and  economy,  the  an- 
swer must  be  in  the  affirmative.  The  administrator  suc- 
ceeds to  the  legal  title  to  the    personal    estate,    and  the  title 
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takes  effect  by  relation  from  the  death  of  the  intestate.     As  a 
general  principle,  he  has  the  power  to  dispose  of  the  personal 
effects,    and   they   cannot  be   followed  into   the  hands  of   the 
alienee. (a)     He  has  to  sell  the  property  in  order  to  pay  the  debts 
against  the  estate  and  make  distribution  of  the  surplus  among 
the  heirs,  and  purchasers  would  not  be  disposed  to  deal  with  him 
if  they  were  liable  to  be  afterwards  called  to  account.     There 
are  exceptions  to  the  rule,  as  where  the  purchaser  knows,  or  has 
reason  to  believe,  that  the  sale  is  made  with  a  design  to  misapply 
the  funds  ;  or  where  property  is  transferred  by  the  administrator 
in  payment  of  a  private  debt ;  or  where  it  is  sold  at  a  grossly 
inadequate  price.     In  such  cases,  those  interested  in  the  estate 
may  treat  the  administrator  as  personally  liable,  or  pursue  the 
property  into  the  hands  of  the  purchaser.     2  Williams  on  Execu- 
tors, 796  ;  McConnell  v.  Hodson,  2  Gilm.  640.     In  this  case, 
there  is  nothing  to  impeach  the  fairness  of  the  transaction,  and 
the  assignment  must  be  sustained  if  the  administrator  had  the 
legal  power  to  make  it.     The  statute  authorizes  the  payee  of  a 
promissory  note  by  indorsement  in  writing  to  transfer  the  abso- 
lute legal  interest.     By  operation  of  law,  the  administrator  is 
vested  with  the  legal  interest  to  as  full  an  extent  as  the  intestate 
possessed  it.     Having  the  right  to  receive  payment  of  the  note, 
to  sue  upon  it  in  his  own  name,  and  dispose  of  it  by  sale,  it  fol- 
lows that  he  may  transfer  the  legal  title  to  another.     The  objec- 
tion that  he  is  not  within  the  letter  of  the  statute,  and  therefore 
not  competent  to  make  the  assignment,  is  entitled  to  but  little 
consideration.     In  the  case  of  Stone  v.  Rawlinson,  Willes  559, 
the  Court  held,  under  a  similar  provision  in  the  Statute  of  Anne, 
that  the  administrator  of  the  payee  could  assign  a  promissory 
note  so  as  to  enable  the  indorsee  to  sue  on  it  in  his  own  name  ; 
and  the  decision  was  put  distinctly  on  the  ground  that  the  terms 
of  the  statute  authorized  the  person  in  whom  the  legal  estate  was 
vested  to  pass  and  transfer  the  estate  by  assignment.     Such  is 
the  reasonable  construction  to  be  given  to  our  statute.     Whether 

(a)  Lewis  V.  Lyons,  13  ni.  R.   117  ;  D wight  v.  Newell,  15  111.  R.  335  and  notes  ; 
Wells  V.  Miner,  45  lU.  R.  386. 
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the  assignee  may  charge  the  estate  on  failure  to  collect  the  note 
of  the  payee,  or  whether  he  may  hold  the  administrator  person- 
ally liable,  are  questions  that  now  do  not  arise  and  need  not 
therefore  be  discussed.  The  power  conferred  on  the  administra- 
tor to  compound  or  sell  desperate  or  doubtful  debts  due  the  estate, 
under  the  direction  of  the  Probate  Court,  does  not  imply  that  he 
has  no  power  to  assign  a  promissory  note  belonging  to  the  es- 
tate. If  he  disposes  of  the  note  without  obtaining  the  direction 
of  the  Court  to  do  so,  he  is  chargeable  with  the  amount  due  upon 
it ;  if  he  acts  under  the  sanction  of  the  Court,  he  is  only  to  be 
charged  with  the  amount  he  actually  received.  The  object  of  the 
provision  is  to  facilitate  the  settlement  of  estates  by  the  disposi- 
tion of  doubtful  claims  for  the  best  price  that  can  be  obtained 
for  them. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


William  Holmes  et  al.,  plaintiffs  in  error,  v.  The  People  of 
THE  State  of  Illinois,  defendants  in  error. 

Error  to  Kane. 

An  application  for  a  continuance  in  a  criminal  case  is  addressed  to  the  discretion  of  the 

Court,  and  the  decision  thereof  cannot  be  assigned  for  error. 
An  affidavit  of  a  deputy  sheriff  copied   into  the  record  of  a  criminal  case,  but  no^ 

embodied  in  a  biU  of  exceptions,  was  heldnot  properly  apart  of  the  record. 
The  record  in  a  criminal   case   stated   that   the  jury   retired  to   consider   of  their 

verdict  in  charge  of  a  sworn  officer  :    Held,    that  the  presumption  was  that  the 

Court  performed  its  duty   by  requiring  the   proper   oath   to   be   administered  ; 

that  if  theoflScer  was  not  in  fact  sworn,  the  defendants  should  have  objected  to  the 

irregularity  at  the  time,  and  if  not   corrected   by  the   Court,  have  taken  a  bill  of 

exceptions,  (a) 

Indictment  for  larceny,  in  the  Kane  Circuit  Court,  heard 
before  the  Hon.  John  D.  Caton  and  a  jury,  at  the  April  term, 
1848. 

(a)  Williams  v.  People,  44  HI.  R.  478  ;  RusseU  v.  People,  44  ni.  R.  506. 
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The  defendants  filed  an  affidavit  and  entered  a  motion  for  a 
continuance.  The  affidavit  set  forth  that  they  could  not  have  a 
fair  and  impartial  trial  at  that  term  in  consequence  of  the  strong 
prejudice  then  existing  against  them  in  the  minds  of  the  people 
of  the  county ;  that  they  could  prove  by  certain  witnesses,  in  sub- 
stance, that  they  came  properly  into  possession  of  the  horses 
alleged  to  have  been  stolen  by  them,  &c.  The  motion  was  over- 
ruled. 

The  cause  was  tried  by  a  jury,  and  a  verdict  of  guilty  rendered 
against  the  defendants,  fixing  the  term  of  their  imprisonment  in 
the  penitentiary  at  eight  years,  upon  which  verdict  the  Court  ren- 
dered a  judgment. 

I.  N.  Arnold,  for  the  plaintiffs  in  error. 

1.  A  continuance  should  have  been  granted  on  the  facts 
stated  in  the  affidavit. 

2.  Counter  affidavits  were  improperly  admitted. 

3.  It  was  erroneous  to  abandon  the  regular  panel  of  jurors, 
and  to  summon  a  new  jury  to  try  the  cause.  Rev.  Stat.  184. 
This  was  not  one  of  the  cases  where  lales  are  to  be  summoned. 
lb,  310,  §  7. 

4.  There  is  no  order  appearing  on  the  records  requiring  the 
officer  to  summon  a  special  jury. 

5.  The  jury  were  not  sworn  as  is  provided  by  the  189th  sec- 
tion of  the  Criminal  Code.  See,  also,  Jones  v.  The  State,  2 
Blackf .  478  ;  Van  Doren  v.  Walker,  2  Caines,  373  ;  Frink  v.  Hall, 
8  Johns.  437. 

B.  C.  Cook,  Circuit  Attorney,  for  the  People. 

The  overruling  of  a  motion  for  a  new  trial  cannot  be  assigned 
for  error  in  a  criminal  proceeding.  Baxter  v.  The  People,  3 
Gilm.  371. 

It  is  not  necessary  for  the  record  to  show  that  the  jury  were  kept 
in  charge  of  a  sworn  officer  during  their  retirement.  It  will  be 
presumed  to  be  so,  unless  the  contrary  appear  by  exceptions  taken, 
or  otherwise  upon  the  record.  McKinney  v.  The  People,  2  Gilm. 
554 ;  Baxter  v.  Same,  ib.  578. 
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There  is  nothing  in  the  record  to  show  that  a  special  panel  was 
called  to  try  the  case,  or  that  the  defendants  were  tried  by  a 
special  panel. 

Affidavits  and  other  papers,  to  be  made  a  part  of  the  record, 
should  be  incorporated  in  a  bill  of  exceptions. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  application  for  a  continuance  was  address- 
ed to  the  discretion  of  the  Court,  and  the  decision  thereof  cannot 
be  assigned  for  error.     Baxter  v.  The  People,  3  Gilm.  368. 

There  is  nothing  in  the  record  on  which  to  base  the  assignment 
of  error  that  the  Court  erred  in  ordering  a  special  jury  to  be  sum- 
moned. For  aught  appearing  to  the  contrary,  the  jurors  who  tried 
the  prisoners  were  taken  from  the  regular  panel.  The  affidavit  of 
the  deputy  sheriff  is  not  properly  a  part  of  the  record.  It  should 
have  been  introduced  into  the  record  by  a  bill  of  exceptions. 

The  record  states  that  the  jury  retired  to  consider  of  their  ver- 
dict in  charge  of  a  sworn  officer  of  the  Court ;  and  the  presump- 
tion is,  that  the  Court  performed  its  duty  by  requiring  the  proper 
oath  to  be  administered.  If  the  officer  was  not  in  fact  sworn,  the 
defendants  should  have  objected  to  the  irregularity  at  the  time, 
and  if  not  corrected  by  the  Court,  have  taken  a  bill  of  exceptions. 
McKinney  v.  The  People,  2  Gilm.  540. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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Job  Olcott  et  al.,  plaintiffs  in  error,  v.  The  State  of  Illinois, 

defendant  in  error. 

Error  to  Lee. 

Words,  figures  and  abbreviations  may  be  used  to  designate  lands  against  which  a 
judgment  is  asked  for  the  taxes,  &c. ,  due  thereon,  but  the  description  must  be  so 
certain  that  a  definite  locality  can  be  given  them. 

A  judgment  against  lands  for  taxes  is  not  to  be  regarded  as  a  imit,  but  as  a  several 
judgment  against  each  particular  tract  of  land  ordered  to  be  sold.  The  judgment 
is  not  in  personam  against  the  owners,  for  the  satisfaction  of  which  they  are  jointly 
liable,  but  merely  a  condemnation  of  each  tract  of  land  for  the  non-payment  of  the 
taxes  due  upon  it.  It  may  be  valid  as  to  a  part  of  the  lands  returned  by  the  Collec- 
tor, and  erroneous  as  to  the  rest. 

In  cases  of  writs  of  errors  to  judgments  of  the  Circuit  Courts  directing  a  sale  of  lands 
for  the  non-payment  of  taxes,  the  Supreme  Court  will  only  inquire  uito  the  regu- 
larity and  validity  of  so  much  of  the  proceedings  as  relates  to  the  lands  of  the  par- 
ties before  the  Court. 

Any  number  of  persons  interested  in  lands  condemned  by  a  judgment  for  taxes  may 
join  in  a  writ  of  error  for  its  reversal,  and  if  the  judgment  is  valid  as  to  partof  the 
plaintiffs  in  error  and  erroneous  as  to  the  rest,  it  may  be  affirmed  in  part  and 
reversed  in  part. 

All  persons  uniting  in  a  MTit  of  error  to  reverse  a  judgment  against  lands  for  taxes 
will  be  liable  for  the  costs  accruing  thereon . 

Suit  for  taxes,  in  the  Lee  Circuit  Court,  at  the  April  term, 
1848,  Hon.  Thomas  C.  Browne,  presiding. 

A  list  of  the  lands  against  which  taxes  had  been  assessed  and 
which  were  due  and  unpaid,  and  the  printer's  certificate  of  publi- 
cation of  the  notice  of  the  intended  application  for  a  judgment 
having  been  filed,  Stillman,  Circuit  Attorney,  entered  a  motion 
for  judgment.  Heaton  &  Noble  appeared  for  the  owners  of  the 
lands  described  in  the  list  as  being  the  Ogee  Reserve  Section,  and 
resisted  the  motion  so  far  as  those  lands  were  concerned,  but  their 
objections  were  oven-uled  by  the  Court,  to  which  decision  they  ex- 
cepted.   Judgment  was  then  entered  in  the  usual  form  in  such  cases. 

The  owners  of  the  Ogee  Reserve  Section  in  their  individual 
names,  and  of  the  Le  Clere  Reserve  Section  joined  in  a  writ  of 
error  to  reverse  this  judgment. 

The  list  exhibited  in  the  record,  embraced,  among  other  lands, 
the  following : 

ILL.  R.VOL.  X.  32 
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The  following  errors  were  assigned : 

1.  The  Court  erred  in  rendering  judgment  against  the  Ogee 
Reserve  Section  and  against  the  Pierre  Le  Clere  Reserve  Section, 
because  the  description  in  said  list  is  uncertain  and  defective. 

2.  The  Court  erred  in  rendering  judgment  for  the  taxes  and 
costs  for  the  years  1841,  1842,  1843,  1844. 

3.  The  Court  erred  in  rendering  the  judgment  aforesaid, 
because  no  notice  had  been  given  of  the  application  for  such 
judgment. 

4.  That  no  suit  for  taxes  was  docketed  as  required  by  the 
statute. 

5.  The  Court  erred  in  overruling  the  objections  made  to  the 
Ogee  Reserve  Section,  in  township  thirty-seven  north,  range  two 
east. 

6.  The  Court  erred  in  rendering  the  judgment  aforesaid  in 
manner  and  form  aforesaid. 

J.  0.  Glover  and  B.  C.  Cook,  for  the  plaintiffs  in  error. 

In  summary  proceedings  under  a  statute,  its  provisions  must  be 
strictly  complied  with.     Day  v.  Cushman,  1  Scam.  476  ;  Smith 

V.  Hileman,  ibid.  325. 

The  return  of  the  officer  does  not  show  that  these  lands  were 
omitted  to  be  assessed  for  the  prior  years,  but,  on  the  contrary, 
it  does  show  that  they  were  assessed  for  those  years. 

The  suit  was  not  properly  docketed  in  the  name  of  The 
State  of  Illinois  v.  Samuel  Bowman,  et  al.  Rev.  Stat.  445,  § 
57. 

Courts  will  not  give  the  law  a  retrospective  operation.  Garret 
V.  Wiggins,  1  Scam.  336  ;  Robinson  v.  Rowan,  2  do.  563;  Bruce 
V.  Schuyler,  4  Gilm.  279. 

The  judgment  is  void  for  uncertainty  in  the  description  of  the 
lands  recited  in  it. 

0.  Peters,  for  the  defendants  in  error. 

1.  As  to  the  first  error,  that  the  lands  were  insufficiently  de- 
scribed : 
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No  mode  of  describing  is  required  by  statute.  The  33  d  sec- 
tion of  the  Revenue  Law  of  1838-9  is  re-enacted  (Rev.  Stat. 
446,  §  62),  and  it  authorizes  figures,  &c.,  to  be  used  in  describ- 
ing lands  in  advertisements  and  records  for  taxes,  but  does  not 
require  it.  But  any  other  description  is  sufficient.  Such  a  de- 
scription as  would  be  good  in  an  attachment  or  levy  will  answer 
here.     Atkins  v.  Hinman,  2  Gilm.  451. 

Land  may  be  described  by  name,  as  Blaok  Acre,  White  Acre, 
&c.  So  here,  the  description  by  a  name  and  not  by  lines  or  di- 
mensions— "the  Ogee  Reserve  Section." 

2.  As  to  rendering  judgment  against  the  lands  for  the  years 
1  841-2-3-4 : 

Whether  the  twentieth  section  of  the  Revised  Statutes  (Rev. 
Stat.  440),  is  to  have  a  retro- active  operation  or  not,  it  has  no 
application  to  these  cases.  That  Act  only  applies  to  cases  where 
there  has  been  no  assessment  of  taxes. 

Whether  assessments  were  made  upon  these  lands  during 
these  years  does  not  appear  from  this  record,  except  as  it  is 
to  be  inferred  from  the  fact  that  the  Circuit  Court  had  juris- 
diction of  the  subject  matter  and  has  rendered  the  judgment. 
To  beget  this  jurisdiction,  the  return  of  the  officer  and  the 
publication  of  notice  to  delinquents,  is  all  that  is  required. 
Taylor  v.  The  People,  2  Gilm.  350  ;  Atkins  v.  Hinman,  ib. 
446. 

The  judgment  of  a  Court  of  general  jurisdiction  is  presumed  to 
be  right,  unless  the  contrary  is  made  to  appear  affirmatively. 
Graham  v.  Dixon,  3  Scam.  115. 

Nothing  then  appears  on  the  record  to  show  when  the 
assessment  was  made.  It  is  to  be  presumed  to  have  been 
regularly  made  from  year  to  year,  and  before  the  passage  of 
the  Act  of  1842-3  for  the  previous  years.  Were  it  otherwise 
however,  the  language  of  the  Act  is  broad  enough  to  give  it  a 
retro-active  operation." 

3.  As  to  there  being  no  notice  : 

The  notice  conforms  substatially  to  what  is  required  by  the 
statute.     These  suits  are  not  to  be  defeated   and  the   collection 
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of  the  revenue  delayed  on  mere   technicalities.     Atkins  v.  Hin- 
man,  2  Gilm.  446 ;  Bestor  v.  Powell,  ibid.  119. 

4.  As  to  the  objection  that  the  suit  was  not  properly  docketed  : 
The  case  of  Atkins  v.  Hinman  settles  this  question.     In  that 

case  the  cause  was  not  entitled  of  any  parties,  and  yet  it  was  held 
sufficient. 

5.  As  to  the  fifth  error  assigned,  no  notice  can  now  be  taken 
of  it.  The  bill  of  exceptions  fails  entirely  to  show  what  objec- 
tions were  made,  or  what  proceedings  were  had  in  the  Circuit 
Court.  No  partiular  error  in  law  or  fact  is  pointed  out  under 
this  assignment,  and  the  same  may  be  properly  said  of  the  sixth 
assignment. 

6.  It  has  been  suggested  that  there  was  error  in  the  amount 
of  the  judgment  for  costs. 

It  is  not  made  to  appear  by  the  record  how  the  costs  are 
made  up.  But  the  amount  is  in  fact,  no  more  than  the  statute 
allows. 

Costs  of  trial  might  have  been  added.  If  so,  then  the  error  is 
in  favor  of  the  plaintiffs  in  error;  they  cannot  assign  it  for  error 
here. 

It  is  a  new  question,  and  yet  in  analogy  to  other  proceed- 
ings in  rem,  as  in  case  of  attachments,  mechanics'  lien,  &c., 
where  the  owner  resists  the  judgment,  the  property  becomes 
liable  for  the  costs,  and  it  is  to  be  added  to  the  debt,  or  claim 
for  which  the  judgment  is  rendered.  And  we  contend  that 
under  this  statute,  when  an  owner  appears  and  contests,  if  judg- 
ment is  rendered  against  the  land,  the  costs  of  the  trial  will  be 
added  to  the  judgment  with  the  other  costs,  and  the  land  be  sold 
for  the  whole. 

7.  The  owners  of  the  land  who  entered  their  appearance  in 
the  Circuit  Court,  have  waived  the  right  of  objecting  to  the 
sufficiency  of  the  notice.  The  notice  is  merely  for  the  purpose 
of  compelling  the  appearance  of  the  owner.  If  he  appears 
without  a  regular  notice,  he  waives  all  informalities.  It  is  like 
appearances  in  attachments  and  other  proceedings  in  rem,  in  this 
respect. 
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8.  But  what  seems  to  us  as  decisive  of  this  suit  is  the  im- 
proper joinder  of  parties  in  this  writ  of  error.  We  insist  that 
each  tract  of  land  is  to  be  considered  as  a  separate  defendant, 
and  the  owner  of  each  tract  must  sue  out  his  own  writ  of  error. 
We  would  not  say  that  the  owner  of  several  tracts  may  not  sue 
out  his  writ  of  error  as  to  all.  Perhaps  the  case  of  Taylor  v. 
The  People  may  be  authority  for  this,  but  it  would  violate  all  our 
ideas  of  writs  of  error,  to  tolerate  the  practice,  that  different 
owners,  holding  by  different  tenures,  insisting  perhaps  upon  en- 
tirely different  grounds  of  defence,  should  be  allowed  to  join  in  a 
writ  of  error. 

Though  the  statute  prescribes  the  form  of  the  judgment,  which 
is  to  be  general  as  to  all  the  delinquent  lands  in  the  list,  yet  the 
effect  is  several,  operating  severally  upon  each  tract.  Besides, 
one  owner  may  be  quite  willing  to  waive  any  error  in  the  pro- 
ceedings, so  that  the  judgment  may  be  good  as  to  his  lands  until 
it  is  reversed — and  yet,  if  this  is  to  be  treated  as  one  general 
judgment  for  any  error  therein,  one  owner  may  reverse  the  judg- 
ment, so  as  to  render  the  whole  proceeding  void  as  to  all  the 
lands.  This  result  cannot  be  tolerated.  The  only  way  to  avoid 
such  a  consequence  is  to  adopt  the  rule  that  each  owner  must  be 
put  to  his  writ  of  error. 

Nor  does  the  defendant  waive  the  right  to  make  this  objection 
by  joining  in  error. 

N.  H.  Purple,  for  the  plaintiff  in  error,  in  conclusion. 

The  description  of  the  lands  is  not  sufficiently  minute  and  spe- 
cific.    It  is  too  general  and  uncertain. 

Lands  omitted  to  be  assessed  one  year  cannot  be  assessed  in 
another.  There  is  no  authority  for  such  a  proceeding  in  the 
statute.  The  Legislature  never  intend  that  an  Act  shall  operate 
retrospectively,  unless  there  is  an  express  declaration  to  that  effect. 
The  Act  referred  to  to  establish  this  right  is  prospective  merely. 

Counsel  say  that  this  Court  will  presume  that  the  Circuit 
Court  had  jurisdiction.  Jurisdiction  in  cases  of  this  kind  can 
only  be  obtained   by   the   proper  duties    of    the   officers   being 
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performed.     The  appearance  of  tlie  owners  for  the   purpose  of 
objecting  to  the  judgment  is  not  a  waiver  of  any  irregularities. 

This  writ  of  error  is  prosecuted  by  several  persons  as  plaintiffs, 
and  this  is  objected  to  by  the  defendants  in  error.  We  can  see 
no  possible  objection  to  proceeding  in  this  manner.  Cases  of  this 
character  are  not  governed  by  the  general  rules  of  pleading. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  There  is  a  fatal  objection  to  so  much  of  the 
judgment  as  embraces  the  lands  assessed  to  the  plaintiffs  in  error. 
The  judgment  is  void  for  uncertainty  in  the  description  of  the 
lands  in  question,  (a)  The  description  is  so  general  and  indefinite 
that  the  lands  ordered  to  be  sold  could  not  be  ascertained  and  lo- 
cated. Words,  figures  and  abbreviations  may  be  used  to  desig- 
nate the  lands,  but  the  description  must  be  so  certain  that  a  definite 
locality  can  be  given  them.  It  is  true  that  the  section,  township 
and  range — and  as  to  a  part  of  the  lands,  the  half  section,  are 
given;  but  what  particular  part  of  the  section  or  half  section  was 
intended  to  be  assessed  and  sold  as  the  property  of  one  of  the 
plaintiffs,  there  are  no  means  of  ascertaining.  It  is  evident  that 
the  assessment  and  judgment  were  not  designed  to  embrace  the 
whole  section  or  half  section,  because  the  same  general  descrip- 
tion is  several  times  used  in  reference  to  each  section  and  half  sec- 
tion. In  every  instance,  the  same  tract  is  apparently  assessed  to 
several  of  the  plaintiffs  in  error,  and  the  judgment  seems  to  pur- 
sue the  assessment.  The  fact  probably  is  that  the  plaintiffs  in 
error  are  severally  the  owners  of  distinct  portions  of  the  reserva- 
tions, but  the  record  fails  wholly  to  show  of  what  portion  and  to 
what  extent. 

The  question  arises  whether  the  judgment  must  be  wholly  revers- 
ed, or  only  so  far  as  it  affects  the  rights  of  the  plaintiffs  in  error. 
We  do  not  regard  the  judgment  as  a  unit,  but  as  a  several  judg- 
ment against  each  particular  tract  of  land  ordered  to  be  sold.  The 
judgment  is  not  in  personam  against  the  owners,  for  the  satisfac- 
tion of  which  they  are  jointly  liable,  but  merely  a  condemnation  of 

(o)  Fitch  V.  Pinckard,  4  Scam.  R.  84  and  notes  ;  Raymond  v.  Longworth,  14  How. 
U.  S.  R.  76, 
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each  tract  of  land  for  the  non-paiyment  of  the  taxes  due  upon  it. 
The  judgment  may  be  valid  as  to  part  of  the  lands  returned 
by  the  collector,  and  erroneous  as  to  the  rest.  In  this  case,  if 
the  preliminary  proceedings  were  regular,  so  as  to  vest  the  Court 
with  jurisdiction,  the  judgment  may  be  good  as  to  the  lands  properly 
described,  and  void  as  to  the  lands  of  the  plaintiffs  in  error,  by 
reason  of  uncertainty  in  the  description.  In  cases  of  writs  of 
error  to  judgments  of  the  Circuit  Courts  directing  the  sale  of 
lands  for  the  non-payment  of  taxes,  this  Court  will  only  inquire 
into  the  regularity  and  validity  of  so  much  of  the  proceedings  as 
relates  to  the  lands  of  the  parties  before  the  Court. 

The.only  difficulty  in  the  case  is  whether  persons,  not  jointly 
interested,  may  join  in  the  prosecution  of  a  writ  of  error.  This 
is  purely  a  matter  of  practice,  not  affecting  the  rights  of  the 
parties  or  the  merits  of  the  case,  and  we  feel  authorized  to  adopt 
the  rule  that  will  operate  most  conveniently  in  practice.  We  see 
no  impropriety  in  permitting  any  number  of  persons  interested  in 
lands  condemned  by  the  judgment  to  join  in  a  writ  of  error  for 
its  reversal.  No  evil  can  grow  out  of  such  a  practice.  If  the 
judgment  is  valid  as  to  part  of  the  plaintiffs  in  error,  and 
erroneous  as  to  the  rest,  it  may  be  affirmed  in  part  and  reversed  in 
part.  All  uniting  in  the  writ  of  error  will  of  course  be  liable  for 
the  costs  accruing  thereon.  Great  inconveniences  would  result 
from  the  adoption  of  a  different  rule.  The  owners  of  a  large 
number  of  town  lots  or  tracts  of  land  would  be  compelled,  at  an 
enormous  expense,  to  sue  out  as  many  writs  of  error,  when  in 
point  of  fact  the  whole  matter  could  be  better  settled  in  one  pro- 
ceeding. To  hold  that  the  present  plaintiffs  could  not  maintain 
this  writ  of  error  would  involve  the  necessity  of  several  distinct 
suits  to  test  precisely  the  same  question.  The  ordinary  rules  of 
practice  do  not  seem  to  be  strictly  applicable  or  appropriate  in  this 
peculiar  proceeding,  so  much  unlike  the  common  law  actions. 

We  are  not  to  be  understood  by  this  decision  as  sanctioning  a 
departure  by  the  State,  in  prosecuting  a  suit  for  taxes,  from  the 
ordinary  mode  of  proceeding  in  other  cases,  except  where  the 
Legislature  has  otherwise  provided,  but  this  decision  is  only  intended 
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to  apply  to  the  mode  of  bringing   a  case   before  tbis  Court   for 
revision. 

So  much  of  the  judgment  of  the  Circuit  Court  as  relates  to  the 
lands  assessed  to  the  plaintiffs  in  error  will  be  reversed. 

Judgment  reversed. 


Robert    Hugunin  et  al.,  plaintiffs   in    error,  v.  Charles  R. 
Starkweather,  defendant  in  error. 

Error  to  Cook  County  Court. 

H.  andK.  purchased  of  U.  certain  lands,  and  executed  their  individual  notes  to  C. 
and  mortgages  to  secure  the  payment  thereof,  and  on  the  same  day,  the  notes 
were  given  up  and  an  agreement  in  writing  entered  into  by  them,  wherein  H. 
and  K.  stipulated  that  they  would  pay  the  amount  of  said  notes  upon  certain  notes 
of  C.  to  O.  and  others  given  for  the  same  lands  ;  and  C,  on  his  part,  agreed 
that,  upon  their  making  such  payments,  the  same  should  be  applied  upon, 
and  be  a  discharge  of  their  respective  mortgages.  C.  subsequently  assigned 
the  agreement  and  the  mortgages  to  M.,  who  further  assigned  them  to  S. 
The  latter  filed  a  bill  to  foreclose,  the  payments  not  being  made,  to  which  there 
was  a  demurrer,  which  was  overruled,  and  a  decree  proconfesso,  &c.,  entered  : 
Held,  that  it  was  the  evident  intention  of  the  parties  that  the  mortgages  should 
stiU  remain  as  subsisting  securities  for  the  payment  of  the  debt ;  that  it  was 
not  the  intention  to  give  to  O.  and  others  any  better  security,  but  simply  to  provide 
lor  their  own  convenience  in  having  C's  liabilities  discharged  in  the  manner  pre- 
scribed in  the  agreement. 

Where  a  re  ference  was  made  to  a  Master  to  compute  the  amoimt  due  upon  certain 
notes,  and  he  made  his  report  to  the  Court,  when  no  objections  were  made  to 
its  confirmation,  and  it  was  accordingly  confli-med,  but  no  objections  were  made 
in  the  Supreme  Court,  it  was  held  that  they  could  not  be  inquired  into  by  the  latter 
tribunal . 

Bill  in  Chancery  to  foreclose  a  mortgage,  &c.,  filed  by  the 
defendant  in  error  against  the  plaintiffs  in  error,  in  the  Cook 
County  Court,  and  heard  before  the  Hon.  Hugh  T.  Dickey,  at  the 
October  term,  1848.     The  defendant,  Hugunin,  demurred  to  the 
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bill,  and  the  demurrer  was  overruled,  and  a  decree  pro  con- 
fesso,  that  the  defendant  pay  the  complainant  the  sum  of 
$2,475.89,  &c.,  reported  by  the  Master,  and  in  default  thereof, 
that  the  mortgaged  premises  be  sold,  &c. 

A  statement  of  the  material  facts  appears  in  the  Opinion  of 
the  Court. 

E.  W.  Tracy,  for  the  plaintiffs  in  error. 

1.  The  giving  up  the  note  which  the  mortgage  was  given 
to  secure,  and  taking  in  lieu  of  it  an  agreement  to  pay  in  differ- 
ent manner  and  at  different  times,  operated  to  cancel  the  mort- 
gage :  And  if  the  parties  supposed  otherwise,  and  supposed 
that  the  mortgage  would  continue  in  force  as  security  to  the  new 
agreement,  it  was  a  mistake  of  law  which  a  Court  of  Equity 
will  not  mend. 

2.  The  agreement  set  forth  in  the  bill  was  an  assignment 
of  a  debt  by  Case  to  Ogden,  and  Taylor,  and  McGregor  (his 
creditors).  If  the  mortgage  operated  to  secure  the  perform- 
ance of  this  agreement,  then  it  must  be  considered  as  assigned 
to  Ogden  and  Taylor  and  McGregor,  the  debt  being  the  prin- 
cipal and  the  mortgage  the  incident,  and  the  assignment  of  the 
debt  carrying  with  it  the  mortgage  as  the  incident  to  it,  and 
consequently  the  equity  is  in  Ogden  and  Taylor  and  McGregor, 
and  they  are  the  proper  complainants.  Jackson  v.  Blodgett,  5 
Cowen,  202. 

3.  The  agreement  itself  being  an  assignment  could  not  be 
assigned  by  Case  so  as  to  give  his  assignee  any  right  of  action. 

4.  If  the  mortgage  has  any  force,  it  is  to  secure  the  pay- 
ment of  the  note  mentioned  in  the  agreement,  and  the  bill  does 
not  state  that  those  notes  are  unpaid. 

5.  Unless  the  complainant  or  his  assignor  has  paid  the  notes 
mentioned  in  the  agreement,  he  cannot  combine  the  equities  in 
himself. 

6.  The  decree  should  be  for  the  amount  of  the  notes 
mentioned  in  the  agreement  remaining  unpaid,  if  for  any- 
thing. 
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J.  H.  Collins,  for  the  defendant  in  error. 

I,  The  surrender  of  the  note  was  not  an  extinguishment  of 
the  mortgage. 

1.  It  was  not  so  intended  between  the  parties,  hut  a  new 
arrangement  was  made  by  which  Hugunin  agreed  to  pay  the  same 
debt  to  Ogden,  Taylor  &  McGregor,  instead  of  Case. 

2.  The  new  agreement  was  substituted  in  the  place  of  the 
note,  and  the  new  agreement  expressly  recognizes  the  mort- 
gage as  a  valid  subsisting  debt,  and  provides  for  the  payment 
of  it,  in  these  words:  " Now,  therefore,  I,  Robert  Hugunin, 
do  hereby  agree  with  said  Case  to  pay  the  said  $1,330.83 
secured  by  my  said  mortgage,  by  paying  one-third  part  of  said 
notes,"  &c. 

n.  The  defendant  in  error  was  entitled  to  a  decree  for 
the  sale  of  the  premises  on  the  ground  of  a  lien  for  the  purchase 
money. 

The  agreement  set  forth  in  the  bill  shows  that  the  debt  for 
which  the  decree  of  foreclosure  was  granted  was  the  considera- 
tion agreed  to  be  paid  by  Hugunin  to  Case  for  the  land  described 
in  the  mortgage.  It  recites:  '^And  whereas  the  said  Calvin 
Case  on  the  13th  day  of  July,  1836,  conveyed  one  undivided 
third  part  of  said  lot  of  land  to  Robert  Hugunin,  and  on  the 
same  day  he  also  conveyed  one  undivided  third  of  said  lot  of 
land  to  Walter  Kimball,  in  consideration  of  which  conveyances, 
they  respectively  executed  to  the  said  Case  as  security  Jor  the 
purchase  money,  their  individual  mortgages  on  said  land  for 
$1,330.83." 

The  rule  of  law  in  relation  to  real  estate  is  that  the  vendor 
has,  without  any  express  agreement  for  that  purpose,  a  lien  on 
the  premises  conveyed,  even  after  possession  thereof  is  delivered 
to  the  purchaser,  for  the  purchase  money,  provided  he  has  not 
taken  a  distinct  and  independent  security  therefor,  and  the  land 
has  not  passed  by  a  bona  fide  sale  to  a  third  person.  6  Wend. 
82;  3  Sug.  Vend.  124,  §§,18,  20,  22. 

Upon  the  whole,  therefore,  it  seems  quite  clear,  that  taking 
a  bond  or   a    note    for    the   purchase    money,  or   any  part  of 
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it,  will  not  discharge  the  vendor's  equitable  lien  on  the  estate. 
Ibid.  127,  §  30. 

The  assignee  of  a  bond  for  the  purchase  money  of  land  has  a 
lien  on  the  land,  if  the  assignor  had.  1  Barb.  &  Harr.  Dig. 
188,  §  22;  4  Littell,  289. 

The  assignee  of  a  bond  not  negotiable  may  sue  in  a  Court  of 
Equity,  but  must  always  show  that  the  assignment  was  for  value. 
1  Barb.  &  Harr.  Dig.  196,  §  83. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J,  Hugunin,  on  the  13th  of  July,  1836,  executed 
his  note  and  mortgage  to  Case,  to  secure  the  payment  of  the 
sum  of  $1,330.83,  and  afterwards  on  the  same  day,  by  the 
agreement  of  the  parties,  the  note  was  given  up  and  in  lieu 
thereof,  Hugunin  entered  into  an  agreement  with  Case,  to  pay 
the  same  amount  of  money  to  Ogden,  Taylor  and  McGregor,  as 
follows : 

"Whereas,  William  B.  Ogden,  William  Taylor  and  Alexan- 
der McGregor,  of  the  town  of  Chicago,  Cook  county,  and  State 
of  Illinois,  on  the  first  day  of  July,  1836,  conveyed  to  Calvin 
Case  15  77-100  acres  of  land  being  part  of  the  south  fraction 
of  the  north-west  quarter  of  section  numbered  twenty-eight, 
township  thirty-nine  north,  range  fourteen  east  of  the  third 
principal  meridian  in  Chicago  land  district,  as  by  reference  to 
said  deed  will  more  fully  appear.  And  whereas  the  said  Calvin 
Case  as  security  of  the  consideration  of  the  said  conveyance 
executed  his  three  individual  notes  to  William  Taylor  and  Wil- 
liam B.  Ogden  each  for  $294.53,  each  note  due  two,  three 
and  four  years  after  date  with  interest  at  seven  per  cent,  pay- 
able annually.  Also,  his  three  individual  notes  of  $499.06 
each  to  Alexander  McGregor,  due  at  the  same  time  of  those 
to  Taylor,  all  of  the  above  notes  payable  at  the  Branch  of  the 
State  Bank  of  Illinois  in  Chicago.  Also,  to  McGregor,  his 
(Case's)  two  indorsed  notes,  the  one  due  eight  months  after  date 
for  $261.25  and  the  other  for  $267.14  due  twelve  months  after 
date  and  both  negotiable  and  payable  at  the  Branch  of  the  State 
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Bank  of  Illinois  in  Chicago  ;  also  to  William  Taylor  his  two  in- 
dorsed notes,  the  one  for  $130.36,  due  eight  months  after  date 
and  the  other  for  $133.67  due  twelve  months  after  date;  also 
to  William  B.  Ogden  his  two  indorsed  notes,  the  one  for  $130.36 
due  eight  months  after  date,  and  the  other  for  $133.57  due 
twelve  months  after  date,  the  notes  to  both  Taylor  and  Ogden 
negotiable  and  payable  at  the  Branch  of  the  State  Bank  of  Illi- 
nois in  Chicago ;  and  whereas  the  said  Calvin  Case  on  the  13th 
day  of  July,  1836,  conveyed  one  undivided  third  of  said  lot  of 
land  to  Robert  Hugunin,  and  on  the  same  day  he  also  conveyed 
one  undivided  third  of  said  lot  of  land  to  Walter  Kimball,  in  con- 
sideration of  which  conveyances,  they  respectively  executed  to  the 
said  Case  as  security  for  the  purchase  money  their  individual  mort- 
gages on  the  said  land  for  $1,330.83. 

Now,  therefore,  I  Robert  Hugunin  do  hereby  agree  with  the 
said  Case  to  pay  the  said  $1,330.83  secured  by  my  said  mort- 
gage by  paying  one-third  part  of  the  said  notes  given  by  the  said 
Case  as  aforesaid,  when  they  shall  fall  due,  and  I,  the  said  Wal- 
ter Kimball  do  hereby  agree  with  the  said  Case  to  pay  the  said 
$1,330.83  secured  by  my  said  mortgage  by  paying  one-third 
part  of  the  said  notes  given  by  said  Case  as  aforesaid  when  they 
shall  fall  due,  and  the  said  Case  hereby  agrees  with  the  said 
Kimball  and  Hugunin,  that  upon  their  making  such  payment  as 
aforesaid,  the  same  shall  apply  upon,  and  be  a  discharge  of  their 
respective  mortgages. 

In  witness  whereof  the  said  parties  have  hereunto  subscribed 
their  names,  this  13th  day  of  July,  1836. 

(Signed)  C.  Case, 

Rob't.  HuauNiN, 
Walter  Kimball." 

In  1839,  Case  assigned  this  agreement  and  the  mortgage 
to  McGregor,  who  in  1846  assigned  both  to  the  complain- 
ant. The  bill  further  shows  that  about  the  sum  of  $1,330.83, 
the  principal  sum  mentioned  in  the  condition  of  the  mort- 
gage, with  interest  thereon  at  the  rate  of  seven  per 
centum   per  annum  from  the   13th   day   of  July,   1836,  still 
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remains  due  and  unpaid,  and  asks  a  foreclosure  of  tlie  mortgage. 
A  demurrer  was  filed  to  the  bill,  which  was  overruled  by  the  Court, 
and  a  decree,  ordering  the  bill  to  be  taken  as  confessed,  entered, 
and  a  reference  made  to  the  Master  to  compute  the  amount  due 
upon  the  mortgage.  Upon  the  coming  in  and  confirmation  of  the 
report,  a  decree  was  entered  ordering  the  premises  to  be  sold, 
&c. 

It  is  insisted  on  the  part  of  the  defendant,  Hugunin,  that  by- 
giving  up  the  note  which  was  given  for  the  same  sum  of  money 
to  secure  which  the  mortgage  was  executed,  the  mortgage  was 
canceled,  and  the  party  must  rely  alone  upon  the  special  agree- 
ment, which  was  executed  in  lieu  of  the  note.  This  may  be  so, 
unless  it  is  manifest  that  the  parties  intended  that  the  mortgage 
should  still  remain  a  subsisting  security  for  the  payment  of  the 
debt.  When  we  examine  this  agreement  with  a  view  to  ascertain 
the  intent  of  the  parties,  no  doubt  can  be  left  on  that  subject. 
The  agreement  recites  certain  notes  which  Case  owed  to  Ogden, 
Taylor  and  McGregor,  and  the  execution  ©f  the  mortgage  as 
security  for  the  specified  sum,  and  then  proceeds  :  "I,  Robert 
Hugunin,  do  hereby  agree  with  the  said  Case  to  pay  the  said 
$1,330.83,  secured  by  my  said  mortgage,  by  paying  one-third 
part  of  the  said  notes  given  by  the  said  Case  as  aforesaid,  when 
they  shall  fall  due."  And  Case,  on  his  part,  agrees  that  such 
payments,  when  made,  shall  apply  upon,  and  be  in  discharge  of, 
said  mortgage.  It  was  certainly  competent  for  the  parties,  by 
their  agreement,  to  change  the  mode,  or  particular  terms  of  pay- 
ment, or  even  amount,  and  still  retain  the  mortgage  as  security 
for  the  sum  due,  if  they  thought  proper.  Such  an  agreement 
was  not  immoral,  and  it  violated  no  law ;  and  it  would  be  hard 
to  assign  any  reason  why  parties  capable  of  contracting  might 
not  enter  into  such  an  agreement.  If  they  have  not  made  such 
an  agreement,  then  certainly  a  mistaken  supposition  on  their  part 
that  they  had  made  such  an  one  can  avail  nothing.  The  question 
is,  what  is  the  fair  construction  and  legal  effect  of  this  agree- 
ment ?     That  depends  upon  the  intent  of  the  parties,  as  expressed 
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in  the  agreement.  The  mortgage  is  spoken  of  as  still  subsisting 
as  a  valid  security  for  the  payment  of  the  $1,330.83,  and  that 
payments  made,  according  to  the  stipulations  of  the  agreement, 
should  apply  upon,  and  be  in  discharge  of,  the  mortgage.  Should 
we  hold  that  this  mortgage  was  intended  to  be  canceled  by 
that  very  agreement,  I  am  at  a  loss  to  know  what  meaning  we 
should  attach  to  these  expressions.  The  intent  of  the  parties 
that  the  mortgage  should  continue  a  subsisting  security  is  so 
manifest  from  the  whole  tenor  of  the  agreement,  that  it  neither 
requires  argument  or  construction.  If  such  was  the  intention  of 
the  parties,  as  manifested  in  the  writing,  then  that  is  their  agree- 
ment. 

Again  it  is  said  that  if  this  agreement  did  not  extinguish  the 
mortgage,  then  it  operated  as  an  assignment  of  it  to  Ogden, 
Taylor  and  McGregor.  But  this  was  not  the  intent  of  the  par- 
ties nor  the  legal  effect  of  the  agreement.  It  was  not  their 
intention  to  give  Case's  creditors  any  better  security,  but  it  was 
simply  to  provide  for  their  own  convenience,  that  Hugunin  should 
pay  the  money  due  to  Case  to  be  applied  on  those  outstanding 
notes.  His  failure  to  pay  Ogden  and  others  as  he  had  agreed, 
gave  them  no  right  of  action  either  upon  the  agreement  or  the 
mortgage,  nor  did  the  payment  of  those  notes  by  Case  after  their 
maturity  extinguish  the  mortgage.  The  mortgage  was  not  an 
incident  to  those  notes,  nor  to  secure  them,  but  it  was  to  secure 
the  money  mentioned  in  its  condition,while  the  agreement  author- 
ized the  mortgagor  to  pay  the  amount  to  other  parties  on  account 
of  Case.  If  Hugunin  has  performed  his  agreement  by  making 
the  payments  as  he  has  stipulated,  then  he  should  have  set  that 
up  as  a  defence  ;  but  not  having  performed  that  agreement,  the 
mortgage  is  still  subsisting,  and  the  party  has  a  right  to  have  it 
foreclosed. 

Whether  the  decree  is  for  too  much  or  too  little,  is  not 
before  us.  It  was  referred  to  a  Master  to  compute  the 
amount  due.  He  made  his  report,  to  which  no  exceptions 
were  taken.     It  was    ratified    and    confirmed    by    the    Court,' 
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and  cannot  now  be  inquired  into.  It  is  hardly  necessary  to  say 
that  this  is  not  the  proper  place  to  take  an  exception  to  the  report 
of  a  Master  for  the  first  time.  Indeed,  the  only  question  before 
us  is  whether  the  demurrer  was  properly  overruled  or  not. (a) 

We  find  no  error  in  the  record,  and  the  decree  of  the  County 
Court  is  affirmed  with  costs. 

Decree  affirmed, 

(a)  Smith  v.  Luck,  3  Scam.  E.  411  ;  Bookman  v.  Aulger,  12  111.  R.  278  and  notes. 


James  McKay,  appellant,  v.  William  Bissett  et  al.,  appellees. 

Jip'peal  J r 0111  Lake. 

In  a  bill  in  Chancery  to  correct  an  alleged  mistake,  the  complainant  based  his 
claim  to  relief  on  the  gromid  of  actual  notice  to  a  subsequent  purchaser.  The 
answer  positively  denied  such  notice,  and  there  was  no  proof  to  sustain  the 
allegation.  The  complainant  then  insisted  that  he  was  not  a  purchaser  for 
a  valuable  consideration,  and  that,  therefore,  proof  of  actual  notice  was  unneces- 
sary. There  was  no  allegation  to  this  effect  in  the  bill  :  Held,  that  the  com- 
plainant, if  he  had  intended  to  rely  on  this  point,  should  have  distinctly  so  stated  and 
chai-ged  in  the  bill. 

A  complainant  must  recover,  if  at  all,  on  the  case  made  by  his  bill.  He  cannot  state 
one  case  in  his  bill,  and  make  out  a  different  one  in  proof.  The  allegations  and 
proofs  must  correspond  ;  the  latter  must  support,  and  not  be  inconsistent 
with  the  former.  Although  a  good  case  may  appear  in  the  evidence,  yet  if  it  be 
variant  from  that  stated  in  the  bill,  the  bill  will  be  dismissed.  The  defendant 
has  the  right  to  answer  and  contest  the  case  on  which  the  complainant  claims 
relief,  and  he  is  not  required  to  explain  or  controvert  what  is  not  there  stated  as 
the  foundation  of  the  claim. 

Bill  in  Chancery,  in  the  Lake  Circuit  Court,  filed  by  the  ap- 
pellant against  the  appellees. 

The  bill  alleged  that  the  complainant  on  or  about  the  13th 
day  of  September,  1842,  became  bound  with  Burleigh  Hunt, 
as  his  surety,  unto  Jesse  H.  Foster  in  the  penal  sum  of  $800, 
on  the  condition  following,    to  wit:     "The    condition    of    the 
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above  obligation  is  such  that  whereas  the  above  bound  Burleigh 
Hunt  and  James  McKay  has  this  day  sold  to  the  said  Jesse  H. 
Foster,  his  heirs  &  assigns,  for  the  sum  o£  $800,  $799  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged  and  one  dollar 
to  be  paid  on  the  22d  of  September,  A.  D.  1843,  all  the  follow- 
ing described  lot  or  parcel  of  land,  to  wit :  Lot  numbered  (29) 
twenty-nine  and  the  building  thereon,  being  part  of  section  six- 
teen, in  township  numbered  forty-four  north,  range  numbered 
eleven  east  of  the  third  principal  meridian,  designated  on  the  map 
of  the  said  section  as  made  by  the  trustees  of  school  lands  within 
said  township,  the  same  being  in  the  county  of  Lake  and  State  of 
Illinois,  upon  the  payment  of  said  sum  being  made  at  the  time 
and  in  the  manner  aforesaid  to  the  said  Burleigh  Hunt  and  James 
McKay,  their  heirs,  executors  and  assigns,  covenant  and  agree  to 
and  with  the  said  Jesse  H.  Foster,  his  heirs,  executors,  adminis- 
trators and  assigns  to  execute  a  good  and  sufficient  deed  of  con- 
veyance in  fee  simple,  free  from  all  incumbrances  with  full  and 
proper  covenants  of  warranty  for  the  above  described  premises : 
Now  if  the  said  Burleigh  Hunt  and  James  McKay  shall  well 
and  truly  keep,  observe  and  perform  their  said  covenants  and 
agreements  herein  contained  on  their  part,  then  this  obligation 
is  to  be  void,  otherwise  to  remain  in  full  force  and  vir- 
tue." 

The  bill  further  alleged  that  said  Hunt,  at  the  request  of  said 
complainant  and  to  save  him  harmless  as  surety  aforesaid,  on  or 
about  the  20th  of  November  1842,  procured  William  Bissett  to 
convey  by  a  deed  of  general  warranty  to  complainant  the  follow- 
ing described  land,  to  wit :  The  north  half  of  the  north  east 
fractional  quarter  of  section  twenty- eight,  in  fractional  township 
forty-five  north,  range  twelve  east  of  said  third  meridian,  con- 
taining eighty  acres,  for  the  consideration  of  $100,  as  was  ex- 
pressed in  the  deed  thereof  ;  that  the  complainant  on  the  25th 
day  of  said  November,  by  his  bond  of  that  date  bound  himself 
in  the  penal  sum  of  $10,000  to  the  said  Hunt,  to  the  purport 
that  if  the  said  Hunt  should  save  the  complainant  harmless  as 
aforesaid,  the  said  complainant  would,  on  request,  on  or  before- 
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the  first  day  of  October  then  next  convey  to  said  Hunt,  or  his 
assigns,  the  land  last  mentioned;  that  on  or  about  the  27th  day 
of  May,  1843,  the  bond  first  mentioned  was  cancelled  and 
delivered  up  by  said  Foster  to  the  complainant ;  that  after  such 
delivery,  to-wit,  on  or  about  the  24th  day  of  May,  1844,  the 
complainant,  at  said  Hunt's  request,  conveyed  said  land  to  said 
Bissett,  excepting  and  reserving  lots  two  and  twelve  in  block 
seven,  and  lot  three  in  block  one,  and  one  square  acre  lying  in 
the  north  east  corner  of  said  north  east  quarter  of  said  section  in 
McKay's  addition  to  the  town  of  Little  Fort. 

The  bill  further  alleged,  that  during  the  time  the  com- 
plainant was  holding  said  land  under  said  deed  from  said 
Bissett  to  him,  it  was  .laid  ofi"  by  the  complainant  into  town 
lots  as  an  addition  to  said  Little  Fort,  at  the  request  of  said 
Hunt  and  Bissett,  and  the  plat  thereof  was  recorded  as  "Mc- 
Kay's addition;"  that  on  or  about  the  26th  day  of  June,  1844, 
Bissett  conveyed  said  land,  excepting  and  reserving  said  lots 
and  the  square  acre  aforesaid,  to  Rufus  Tifi'any  for  the 
alleged  consideration  of  $2,700,  and  that  said  Tifi'any  after- 
wards, on  or  about  the  1st  day  of  July  then  next  ensuing,  con- 
veyed said  land,  excepting  the  said  described  lots,  to  William 
C.  Tifi'any,  his  son,  for  the  alleged  consideration  of  $5,200  ; 
that  the  complainant,  between  the  1st  and  24th  day  of  May, 
bought  of,  and  paid  for  said  lots  so  reserved  as  aforesaid,  to- 
wit  :  Lot  No.  three  in  block  three,  not  block  one  as  reser- 
ved in  McKay's  addition,  and  that  lots  two  and  twelve  in  block 
seven,  and  one  square  acre  aforesaid,  were,  at  the  request 
of  said  Hunt  and  with  the  knowledge  and  assent  of  said  Bis- 
sett, conveyed  by  the  complainant  to  other  persons  while  he  held 
the  title  as  aforesaid. 

It  was  further  alleged  in  said  bill,  that  there  was  a  mistake 
in  the  re-conveyance  to  said  Bissett,  to-wit :  "Lot  No.  three 
in  Block  No.  one  (1)"  was  so  described  by  mistake,  and 
was  intended  to  be  lot  No.  three  in  Block  No.  three,  and  that 
there  was  no  such  lot  as  lot  No.  three  in  block  No.  one,  and  that 
the  intention    to  reserve    lot    three  in    block    three,    was  well 
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understood  by  said  Bissett  at  the  time  said  re-conveyance  was 
made  known  to  him  by  complainant,  but  that  he  was  not  aware  of 
the  misdescription  until  after  said  re-conveyance  was  made,  and 
that  he  repeatedly  afterwards  admitted  that  it  was  a  mistake;  that 
said  Rufus  Tiffany  had  notice  from  said  Bissett  of  said  mistake, 
and  that  his  son  also  had  actual  notice,  before  taking  the  deed 
from  him,  of  the  reservation  and  the  mistake ;  that  said  Rufus 
Tiffany,  before  the  conveyance  to  his  son,  was  repeatedly  reques-' 
ted  by  the  complainant  to  quit-claim  said  lot  three  in  block  three 
to  him,  and  that  after  such  conveyance,  the  said  William  C.  Tif- 
fany was  similarly  requested,  but  that  both  refused  to  accede  to 
his  said  request. 

It  was  also  alleged  in  said  bill  that  a  judgment  was  recovered 
by  the  State  Bank  of  Illinois  and  others  against  said  Hunt  and 
others,  and  an  execution  sued  out  after  said  re-conveyance,  and 
levied  on  said  lot  three  in  block  three,  &c. 

The  bill  concluded  with  a  prayer  for  the  correction  of  the 
alleged  mistake,  and  that  the  said  William  C.  Tiffany  execute  and 
deliver  a  deed  to  complainant,  &c.,  and  that  the  said  plaintiffs  in 
said  judgment  be  enjoined  from  selling  under  said  levy,  &c. 

The  defendants  Tiffany,  in  their  answer  to  the  bill,  admitted 
the  conveyances  from  Bissett  to  Rufus  Tiffany,  and  from  the  lat- 
ter to  William  C.  Tiffany  for  a  valuable  consideration.  As  to  the 
alleged  purchase  by  McKay  from  Hunt,  &c.,  between  the  first  and 
twenty-first  days  of  May  aforesaid,  the  defendants  stated  that 
they  had  no  knowledge  of  it,  but  believe  that  it  was  not  true  that 
such  a  purchase  was  made  for  a  good  or  valuable  consideration 
paid,  and  with  the  knowledge  and  assent  of  Bissett.  They  alleged 
that  from  an  examination  of  the  plat  as  originally  made,  a  lot 
was  regularly  laid  off  and  platted,  which,  they  believe,  in  the  reg- 
ular order  of  numbering,  would  have  been  designated  as  lot  three 
in  block  one,  but  that  the  lines  appear  to  have  been  since  erased, 
but  by  whom  the  same  was  done  they  do  not  know.  The  answer, 
which  was  joint  and  several,  denies  the  notice  and  knowledge 
charged  in  the  bill,  and  the  allegations  of  the  bill  in  this  respect 
were  not  sustained  by  the  proof. 
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The  answer  claimed  benefit  and  advantage  of  certain  defects 
in  the  bill,  want  of  proper  allegations  and  of  its  general  insuffi- 
ciency to  entitle  the  complainant  to  relief,  and  asked  for  the 
same  benefit  as  if  a  demurrer  had  been  filed  to  the  bill  for  the 
same  causes. 

The  cause  was  submitted  upon  the  bill,  answers,  replication 
and  proofs,  to  the  Hon.  Hugh  T.  Dickey,  then  Judge  of  the 
'  Cook  Couniy  Court,  presiding  in  said  Lake  Circuit  Court,  at  the 
request  of  the  Judge  of  said  Court,  who  took  the  same  under 
advisement.  At  the  September  special  term,  1848,  the  issues 
having  been  found  for  the  defendant,  the  bill  was  dismissed. 

B.  S.  Morris,  for  the  appellant,  among  other  points,  con- 
tended that  the  TiflFanys  were  not  purchasers  for  a  valuable  con- 
sideration paid  before  notice  of  complainant's  claim,  and  that 
they  were  not,  therefore,  injured  in  any  way.  They  did  not 
aver  in  their  answer  that  either  of  them  ever  paid  anything  for 
the  lands  and  tenements  conveyed  to  either  of  them,  either 
before  or  since  notice,  and  that,  therefore,  their  answer  was 
wholly  defective  and  insufficient  for  that  purpose.  He  contended 
that  a  bona  fide  purchaser  is  one  who  has  not  only  obtained 
the  legal  title,  but  has  also  paid  his  money  in  full  before 
notice,  and  has  proved  it.  In  support  of  this  proposition,  he 
cited  1  Story's  Eq.  Jur.  664  c ;  2  do.  1502  ;  Wood  v.  Mann, 
1  Sumner,  506  ;  Flagg  v.  Same,  2  do.  487  ;  Thompson  v. 
Mason,  4  Bibb,  198. 

E.  W.  HoYT,  for  the  appellees. 

The  answer  fully  denies  the  allegation  of  notice,  and  the  testi- 
mony of  two  witnesses  at  least,  proving  notice,  is  necessary  to 
overcome  this  positive  denial.     Lube's  Eq.  PL  112. 

The  only  witness  who  assails  this  denial  is  Bissett,  but  by 
the  testimony  of  a  witness  who,  as  Bissett  swears,  was  present  at 
the  time  of  the  notice  alleged  to  have  been  given  to  Rufus 
Tiffany,  the  answer  is  fully  sustained.  He  disproves  the  fact 
alleged. 
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It  is  contended  by  the  complainant  that  there  is  no  proof  that 
William  C.  Tiffany  is  a  purchaser  for  a  valuable  consideration, 
and  that  he  is  a  mere  trustee.  The  bill  does  not  seek  or  ask  for 
relief  on  this  ground,  but  on  the  ground  of  notice.  The  com- 
plainant cannot  thus  change  his  position  and  claim  that  the  con- 
veyance is  fraudulent  or  without  consideration,  not  having  so 
alleged  in  his  bill.     Story's  Eq.  PI.  §§263,  264. 

It  is  also  contended  that  the  Tiffanys  cannot  be  protected  as 
bona  fide  purchasers  without  notice,  because  the  full  considera- 
tion has  not  been  paid,  and  to  sustain  this  position,  the  com- 
plainant's counsel  cites  1  Sumner,  506,  2  do.  487,  and  other 
authorities.  But  these  cases  do  not  sustain  his  position.  They 
only  show  that  the  complainant  may,  under  some  circumstances, 
entitle  himself  to  the  balance  or  to  a  portion  of  the  considera- 
tion money  remaining  unpaid.  See  1  Sumner,  547-52  ;  2  do. 
507-12. 

Again  we  say  that  if  the  complainant  intended  to  rely  upon 
this  ground,  he  should  have  charged  the  facts  instead  of  attempt- 
ing to  mislead  by  placing  his  claim  upon  the  sole  ground  of 
notice.  It  is  a  material  fact  which  the  defendants  were  entitled 
to  controvert,  but  upon  which  no  issue  could  be  taken  unless 
charged  in  the  bill. 

The  case  cited  from  4  Bibb,  was  where  the  heir  was  allowed  to 
set  up  the  statute  as  a  bar  to  the  parol  contract  of  his  ancestor. 
So  also  may  a  devisee.  May  not  a  purchaser  for  a  considera- 
tion, whether  with  or  without  notice  ? 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  question  of  notice  is  decisive  of  this  case. 
The  complainant  alleges  in  the  bill,  that  the  defendant,  William 
C.  Tiffany,  in  whom  the  legal  estate  in  the  lot  is  vested,  had  ac- 
tual notice  of  the  mistake  in  the  description  of  the  lot  in  the  con- 
veyance to  Bissett.  This  is  made  the  basis  of  his  right  to  relief 
as  against  this  defendant.  The  charge  of  notice  is  explicitly 
denied  in  the  answer.  There  is  no  proof  whatever  to  sus- 
tain    the     allegation.       It     is     insisted,      however,      bv     the 
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counsel  for  the  complainant,  that  this  defendant  was 
not  a  purchaser  for  a  valuable  consideration,  and  there- 
fore proof  of  actual  notice  is  unnecessary.  It  is  conclusive 
answer  to  this  position  to  say  that  the  bill  does  not  place  the 
right  to  relief  upon  this  ground.  A  complainant  must  recover 
on  the  case  made  by  his  bill.  He  is  not  permitted  to  state  one 
case  in  the  bill,  and  make  out  a  different  one  in  proof.  The  alle- 
gations and  proof  must  correspond  ;  the  latter  must  support,  and 
not  be  inconsistent  with,  the  former.  Although  a  good  case  may 
appear  in  the  evidence,  yet  if  it  be  variant  from  the  one  stated  in 
the  bill,  the  bill  will  be  dismissed.  The  defendant  has  the  right 
to  answer  and  contest  the  case  on  which  the  complainant  claims 
relief.  Harrison  v.  Nixon,  9  Peters,  483  ;  Boon  v.  Chiles,  10 
do.  177  ;  1  Smith's  Ch.  Pr.  S46  ;  Doyle  v.  Teas,  4  Scam.  202. 
If  the  complainant  intended  to  rely  on  the  fact  that  the  defend- 
ant was  not  a  purchaser  for  a  valuable  consideration,  he  should 
have  distinctly  so  stated  and  charged  in  the  bill.  The  defendant 
could  then  have  shaped  his  case  accordingly.  As  it  is,  he  was 
not  called  onto  explain  and  controvert  such  an  allegation.(a) 
The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 

(a)  White  v.  Morrison,  11  111.  E.  366;  Gold  v.  Ryan,  14  lU.  E.  55;  Rowan  v. 
Bowles,  21  m.  R.  17  ;  Chaflin  v.  Kimball,  23 Ul.  R.  36;  Ohling  v.  Luitjen,  32  111.  R. 
29  ;  Bushy.  Connelly,  33  111.  E.  44S  ;  Lloyd  v.  Karnes,  45  ni.  R.  71  ;  Carmichael  v. 
Reed,  45  m.  R.  108,  495- 
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David  Clay  etal.,  appellants,  v.  Jacob  Boyer,  appellee. 
Appeal  from  Stephenson. 

In  an  action  for  cutting  trees,  the  plaintiff  must  prove  that  he  was  the  owner  of  the 
land  on  which  the  trespass  was  committed . 

In  an  action  for  cutting  trees,  the  plaintiff  proved  by  two  witnesses  that  the  land  on 
which  the  trespass  was  committed  belonged  to  him.  No  objection  was  made  by 
the  defendants  to  this  testimony,  but,  after  the  cause  had  been  submitted  to  the 
jury,  their  counsel  asked  the  Court  to  instruct  the  jury  that  if  the  plaintiff 
had  failed  to  prove  by  the  production  of  paper  title  that  he  was  the  owner 
of  the  land  on  which  the  trees  were  cut,  oral  proof  of  such  fact  was  not 
sufficient.  The  Court  refused  the  instruction,  because  parol  proof  had  been 
given  and  not  objected  to  :  Held,  that  the  defendants,  by  not  objecting  to  the 
introduction  of  the  parol  testimony,  dispensed  with  the  production  of  the  higher 
evidence. 

This  was  a  suit  for  cutting  trees,  originally  commenced  by  tlie 
appellee  against  the  appellants,  before  a  justice  of  the  peace  of 
Stephenson  county,  and  tried  before  a  jury,  who  rendered  a  ver- 
dict in  favor  of  the  defendants  below.  The  plaintiff  appealed  to 
the  Circuit  Court. 

At  the  April  term,  1849,  the  Hon  Benjamin  R.  Sheldon  pre- 
siding, the  cause  was  submitted  to  a  jury,  and  a  verdict  rendered 
in  favor  of  the  plaintiff  in  the  appeal'  for  thirty  dollars,  upon 
which  there  was  judgment. 

The  bill  of  exceptions  set  forth,  in  general  terms,  the  tes- 
timony given  on  the  trial  in  the  Circuit  Court,  as  also  the 
instruction  asked.  The  testimony  was  oral  and  showed  that 
the  land  trespassed  upon  belonged  to  the  plaintiff,  to  the  in- 
troduction of  which  no  objection  was  interposed.  After  the 
cause  had  been  submitted  to  the  jury,  the  counsel  for  defend- 
ants asked  the  Court  to  instruct  the  jury  that  if  the  plaintiff  had 
failed  to  prove  by  the  production  of  paper  title  that  he  was  the 
owner  of  the  land  on  which  the  trees  were  cut,  oral  proof  of 
such  fact  was  not  sufficient.  The  Court  refused  to  give  the 
instruction  because  parol  proof  of  such  fact  had  been  given  and 
not  objected  to. 
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0.  Peters,  for  the  appellants. 

1.  The  instruction  asked  for  by  the  defendants  below,  ought 
to  have  been  given.  Though  generally,  in  an  action  of  trespass, 
it  is  not  necessary  to  show  paper  title,  and  perhaps,  not  even  in 
a  case  for  the  penalty  under  the  Act  against  trespassers,  yet  the 
instruction  was  made  proper  in  this  case,  by  the  state  of  the  evi- 
dence and  the  facts  proved.  The  evidence  failed  to  show  pos- 
session in  the  plaintiff.  The  plaintiff  was  willing  to  rest  his  case 
on  parol  testimony,  when  it  was  necessary  for  him  to  show  that 
he  was  the  owner  in  fee  simple.  Wright  v.  Bennett,  3  Scam. 
253. 

It  is  no  answer  to  this  to  say  that  the  defendants  below  let  in 
the  evidence  without  objection  on  their  part ;  the  evidence  so  far 
as  it  went  was  competent,  admissible,  and  if  it  had  been  followed 
up  by  proof  of  possession,  it  might  have  been  sufficient,  but  cer- 
tainly the  Court  will  not  sustain  a  verdict  when  there  is  no  evi- 
dence to  support  it,  and  this  instruction  was  virtually  saying  to 
the  jury  that  such  evidence  did  not  prove  a  fee  simple  in  the  land. 
Jarrot  v.  Vaughn,  2  Gilm.  138  ;  Pittman  v.  Gaty  (an/e  186)  ; 
Whitesides  v.  Divers,  4  Scam.  336.  • 

But  whether  the  instruction  was  rightly  refused  or  not,  the 
Court  will  look  into  the  evidence,  the  whole  record,  and  see  if 
there  is  anything  to  sustain  the  verdict.  Like  an  action  of  eject- 
ment, if  a  verdict  goes  for  the  plaintiff,  where  the  whole  evidence 
shows  that  he  has  wholly  failed  to  make  a  title,  the  Court  will 
reverse  it. 

There  is  nothing  to  show  that  there  was  anything  malicious  in 
the  entry,  or  that  there  was  anything  more  than  a  mere  involun- 
tary trespass,  or  acts  done  under  a  mistake  of  boundaries. 

E.  S.  Leland,  for  the  appellee. 

The  party  should  have  objected  to  the  parol  testimony  when  it 
was  offered,  Nichols  r;.  Hayes,  13Cowen,  156.  Not  having  done 
so  the  objection  was  waived.  Waldo  v.  Russell,  5  Missouri, 
387;  Dunham  v.  Simmons,  3  Hill's  (N.  Y.)  R.  609;  House  v. 
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Low,  2  Johns.  378  ;  McKee  v.  Nelson,  4  Cowen,  355  Phil.  Ev. ; 
Cowen  &  Hill's  Notes,  1474. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  plaintiff  was  bound  to  show  that  he  was  the 
owner  of  the  land  on  which  the  trespass  was  committed.  Wright 
V.  Bennett,  3  Scam.  258  ;  Whitesides  v.  Divers,  4  do.  336 ;  Jar- 
rot  V.  Vaughn,  2  Gilm.  132.  The  defendants  permitted  him  to 
prove  it  in  his  own  way,  and  without  objection.  The  bill  of  ex- 
ceptions does  not  set  forth  the  evidence  in  detail,  but  states  gen- 
erally, in  relation  to  this  part  of  the  case,  that  two  witnesses  tes- 
tified that  the  land  belonged  to  the  plaintiff.  If  the  testimony 
given  by  them  would  have  been  competent  in  any  state  of  the  case 
to  prove  the  ownership,  then  the  Circuit  Court  committed  no  error 
either  in  refusing  to  give  the  instruction  or  grant  a  new  trial. 
The  question  is  not  whether  the  proof  was  the  best  which  the  na- 
ture of  the  case  admitted  of,  but  whether  it  was  relevant  and 
tended  to  establish  the  fact  of  ownership. 

The  defendants  by  their  silence,  dispensed  with  the  production 
of  higher  evidence,  and  allowed  the  plaintiff  to  prove  this  branch 
of  his  case  by  any  legitimate  testimony,  although  it  might  be  of 
an  inferior  character.  If  they  desired  to  hold  the  plaintiff  to 
strict  proof  of  title,  they  should  have  objected  to  the  evidence 
when  offered.  By  permitting  it  to  be  received  they  could  not 
afterwards  call  upon  the  Court  to  exclude  it  or  direct  the  jury  to 
disregard  it,  unless  it  was  manifestly  irrelevant  or  incompetent. 
If  it  clearly  appeared  from  the  bill  of  exceptions  that  the  testi- 
mony actually  given  by  the  witnesses  was  incompetent,  then 
the  allegation  of  ownership  was  not  made  out,  and  the  defen- 
dants were  etitled  to  a  new  trial.  Pittman  v.  Gaty  {ante,  186). 
This,  however,  does  not  affirmatively  appear.  The  precise  char- 
acter of  the  evidence  is  not  given.  It  may  have  been  proper. 
We  can  readily  conceive  how  the  plaintiff  may  have  shown 
title  to  the  land  by  the  oral  statements  of  the  witnesses. 
Proof  by  them    that   he    had    the    actual    possession    of    the 
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premises  under  claim  of  title  would  authorize  the  presumption 
that  he  was  the  owner. 

The  witnesses  may  have  stated  from  recollection  the  contents 
of  documentary  evidence  of  title.  Such  proof,  admitted  without 
objection,  would  not  be  improper,  because  in  a  certain  contin- 
gency— the  loss  of  the  original — the  recollection  of  witnesses 
might  be  the  only  evidence  capable  of  being  produced.  The  gen- 
erality of  the  bill  of  exceptions,  the  phraseology  of  the  instruc- 
tion asked,  and  the  reason  assigned  by  the  Court  for  refusing  to 
give  it,  render  it  not  improbable,  that  the  testimony,  though  of 
an  inferior  grade,  was  not  purely  incompetent. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


John  S.  Armstrong,  appellant,  v.  Francis  H,  Cooley  ei  aL, 

appellees. 

Jippeal  Jrom  La  Salle. 

It  is  not  necessary,  in  order  to  maintain  an  action  for  damages  for  the  destruc- 
tion of  stacks  ot  grain  and  hay  by  reason  of  a  fire  set  out  by  the  defendant, 
that  the  plaintiff  should  be  the  owner  of  the  freehold  were  such  stacks  were 
standing. 

If  a  fire  he  set  out  in  the  prairie  by  a  servant  under  the  direction  of  his  master, 
the  latter  is  responsible  tor  all  of  the  consequences  resulting  from  it,  and  he 
cannot  shield  himself  from  such  responsibility  by  showing  that  his  instruc- 
tions were  not  strictly  pursued  by  his  servant  in  doing  the  illegal  act.  Even 
when  the  act  is  legal,  he  is  responsible  for  the  manner  of  its  performance,  if 
done  in  the  course  of  his  employment,  and  not  in  wilful  violation  of  his 
instructions,  (a) 

•   Trespass  on  the  Case  in  the  La  Salle  Circuit  Court,  brought 
by  the  appellees  against  the  appellant,  for  damages  occasioned 

(a)  Ante  425  and  note. 


510  OTTAWA. 


Armstrong  v.  Cooley  et  al. 


by  setting  out  a  fire  on  the  prairie,  heard  before  the  Hon.  John 
D.  Caton  and  a  jury,  at  the  November  term,  1847. 

The  substance  of  the  pleadings  in  the  case  is  stated  in  the 
Opinion  of  the  Court. 

During  the  progress  of  the  trial,  the  plaintiffs  below  asked, 
among  other  instructions,  the  following,  which  was  given :  "4. 
That  if  the  jury  believe  from  the  evidence  that  Armstrong  gave 
directions  to  McCawley  and  Austin  to  set  out  the  fire  that  con- 
sumed the  plaintifi^s  stacks,  and  the  fire  was  set  out  by  them  in 
pursuance  of  these  directions,  and  would  not  have  been  set  out  if 
directions  had  not  been  given  by  Armstrong,  that  Armstrong  is 
liable  for  the  damage  done  plaintifis,  though  McCawley  and 
Austin  may  not,  in  all  respects,  have  followed  Armstrong's 
directions." 

The  defendant  asked  that  the  following  instruction  be  given  to 
the  jury,  which  the  Court  refused  to  give  :  "1.  If  the  jury 
believe  from  the  evidence  that  the  fire  was  set  out  by  Austin  and 
McCawley  with  the  wind  in  a  difi'erent  direction  from  the  direc- 
tion Armstrong  told  them  to  set  it  with,  then  that  Armstrong  is 
not  responsible  for  their  acts." 

The  jury  rendered  a  verdict  of  guilty,  and  assessed  the  plain- 
tiff's damages  at  $215.75,  upon  which  verdict  the  Court  rendered 
a  judgment. 

J.  C.  Champlin,  for  the  appellant,  submitted  the  cause  on  his 
part  without  argument. 

A.  Hoes,  for  the  defendants  in  error,  submitted  the  following 
brief : 

I.  The  matters  alleged  in  the  plea,  if  true,  do  not  constitute 
a  full  defence  to  the  causes  of  action  set  forth  in  the  second, 
third  and  fourth  counts,  which  the  plea  professes  to  answer.  6 
Comyn's  Dig.  103-4-5  ;  1  Chitty's  PI.  543-4. 

n.  The  second  assignment  of  errors  cannot  be  sustained 
because — 

First.  The  exception  taken  was  general  to  all  of  the  in- 
structions on  the  part  of  the  plaintiff,  and  the  defendant  failed 


JUNE  TERM,  1849.  511 


Armstrong  v.  Cooley  et  al. 


to  specify  the   particular  instructions    to    which    he  intended  to 
except  as  erroneous. 

Second.  The  instruction  is  not  erroneous,  but  lays  down  the 
law,  as  applicable  to  the  case  under  consideration  correctly.  Joel 
V.  Morrison,  25  Eng.  Com.  Law  R.  511  ;  Sleath  v.  Wilson,  38 
do.  249  ;  19  Wend.  343. 

ni.  The  third  assignment  of  errors  cannot  be  sustained 
because — 

First.  The  instruction  asked  was  erroneous,  and  had  a  ten- 
dency to  mislead  the  jury. 

Second.  The  third  instruction  given  on  the  part  of  the  defend- 
ant in  the  Court  below,  covered  the  whole  ground,  and  lays  down 
the  law  correctly,  if  this  case  is  to  be  considered  as  standing  on 
the  same  footing  as  if  Austin  and  McCawley  had  been  employed 
in  the  transaction  of  lawful  business.  Bland  v.  The  People,  3 
Scam.  366  ;  Hays  v.  Borders,  1  Gilm.  46-77. 

IV.  The  fifth  assignment  is  embraced  in  the  first,  second,  and 
third. 

All  the  evidence  is  not  inserted  in  the  bill  of  exceptions,  and 
the  only  questions  that  can  arise  are  upon  the  instructions  and  the 
demurrer  to  the  plea  of  liherum  tenementum. 

V.  The  act  of  setting  out  the  fire  being  an  unlawful  act, 
Armstrong  is  responsible  as  a  joint  wrong- doer,  and  it  is  not 
necessary  that  the  relation  of  master  and  servant  should  exist  in 
order  to  charge  him.  Rev.  Stat.  179,  §  158  ;  Whitney  v.  Turner, 
1  Scam.  253. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  The  plaintiffs  by  their  declaration  claim  to 
recover  damages  for  the  destruction  of  certain  stacks  of  grain  and 
hay  by  reason  of  a  fire  set  out  in  the  neighborhood  by  the  defend- 
ant. The  second  plea  avers,  that  the  land  on  which  the  stacks 
were  standing  was  the  freehold  of  the  defendant,  and  not  of  the 
plaintiffs.  The  Court  sustained  a  demurrer  to  the  plea,  and  that 
decision  is  assigned  for  error.  The  plea  is  no  answer  to  the 
declaration.     The  declaration   proceeds  not  on  the  ground  of  an 
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injury  to  the  freehold,  but  for  an  injury  to  personal  property  stand- 
ing thereon.  The  plaintiffs  may  well  have  been  the  owners  of  the 
personalty,  and  entitled  to  damages  for  its  destruction,  without 
having  any  interest  in  the  realty. 

The  Court  committed  no  error  either  in  giving  the  fourth  instruc- 
tion asked  by  the  plaintiffs,  or  in  refusing  the  first  instruction 
asked  by  the  defendant.  It'  the  fire  was  set  out  by  McCawley 
and  Austin  in  pursuance  of  the  directions  of  the  defendant,  he  is 
responsible  for  all  of  the  consequences  resulting  from  it.  Nor 
can  he  shift  the  responsibility  by  showing  that  they  did  not  strictly 
pursue  his  instructions.  If  the  destruction  of  the  property  was 
caused  by  his  directions,  he  must  compensate  the  injured  party. 
If  the  master  instructs  his  servant  to  do  an  illegal  act,  he  is  liable 
for  the  consequences,  although  the  servant  in  doing  the  act  does 
not  strictly  adhere  to  his  commands.  Even  when  the  act  is  law- 
ful, he  is  responsible  for  the  manner  of  its  performance,  if  done 
in  the  course  of  his  employment,  and  not  in  wilful  violation  of 
his  instructions.     Johnson  v.  Barber  (^ante.  425). 

The  bill  of  exceptions  does  not  purport  to  contain  all  of  the 
evidence  We  cannot,  therefore,  pass  on  the  propriety  of  the 
finding  of  the  jury,  or  the  decision  of  the  Court  ref us  ing  to  grant 
a  new  trial. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgnient  affirmed. 
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The  County  of  La  Salle,  plaintiff  in  error,  v.  William  Sim- 
mons, defendant  in  error. 

Error  to  La  Salle ^ 

Where  payment  of  money  is  compelledhy  nndue  advantage  taken  of  the  situation  of 
the  party  paying,  and  it  is  against  equity  and  good  conscience  that  the  payment 
should  be  retained,  the  money  so  paid  can  he  recovered  back  by  the  party 
paying  it. 

Thus,  where  County  Commissioners  gave  notice  tliat  they  would  grant  a  certain  Ferry 
License  to  the  person  who  would  donate  the  largest  sum  to  the  County,  and,  sev- 
eral oflFers  being  made,  the  person  who  had  previously  kept  the  ferry,  and  was  an 
applicant  for  a  license  to  continue  the  same,  finally  offered  $500,  which  offer  was 
accepted  by  the  Commissioners  and  the  money  paid  ;  Held,  by  the  Court,  that, 
inasmuch  as  the  law  in  force  at  the  time  of  this  transaction,  authorized  County 
Commissioners,  in  granting  a  ferry  license,  to  impose  an  annual  tax  not  exceeding 
one  hundred  dollars,  they  had  no  right  to  annex  conditions  or  impose  resti'ictions 
not  prescribed  by  the  statute,  and  that  the  $500  was  to  be  considered  a  compulsory 
payment  which  could  be  recovered  back  :  Held,  also, .  that  interest  can  be  recov- 
ered on  a  compulsory  payment  thus  made. 

The  declarations  of  Comity  Commissioners  are  not  evidence  against  the  County  imless 
made  while  officially  representing  the  County  and  engaged  in  the  transaction 
concerning  which  the  declarations  are  made. 

A  book  kept  in  the  Clerk's  oifice  of  the  County  Commissioners,  under  their  direction, 
respecting  the  affairs  of  the  County,    though  not  a  public  record,    is  yet  ^rma 

facie  evidence  against  the  Coimty  of  the  facts  stated  therein. 

« 

Debt,  in  the  La  Salle  Circuit  Court,  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error,  to  recover  back  the  amount, 
with  interest,  of  a  payment  alleged  to  have  been  illegally  en- 
forced from  the  defendant  in  error  by  the  plaintiff  in  error.  The 
case  was  tried  by  the  Court  below  and  a  judgment  rendered  for 
the  plaintiff  below  for  $500  debt  and  $292.50  damages. 

The  pleadings  and  evidence  are  set  forth  in  the  Opinion  of  the 
Court. 

J.  C.  Champlin,  for  the  plaintiff  in  error. 

The  finding  in  this  case  cannot  be  sustained,  because — 
I.     The  finding  is  based  on  incompetent  testimony  in  regard 
to  the  payment  of  the  money  by  Simmons. 
1.     It  is  on  hearsay  testimony. 

ILL.  R.  VOL.    X.  34 
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2.  It  is  on  the  admission  of  a  book  in  evidence  that  is  not  a 
record,  nor  an  admission  by  the  county,  nor  does  it  possess  any 
character  that  can  entitle  it  to  be  admitted  as  evidence  in  the 
cause.  Phil.  Ev.  Cowen  &  Hill's  Notes,  part  1,  168,  n.  175  ; 
ib.  180,  n.  182  ;  ih.  562. 

n.  But  admitting  the  evidence  that  was  received  to  have  been 
sufficient  to  establish  the  facts  sought  to  be  established  by  it,  the 
whole  record  shows  those  facts  to  be  insufficient  to  sustain  the 
judgment.     Because — 

1.  Money  voluntarily  paid,  without  fraud,  and  without  mis- 
take, the  payment  of  which  was  not  obtained  by  coercion,  bad 
faith,  or  undue  means,  nor  for  the  procurement  of  a  thing  to 
which  the  person  paying  had  a  right  without  the  payment  of  the 
money,  is  not  such  a  payment  as  can  be  recovered  back.  1  U. 
.S.  Dig.  262,  §  546,  citing  1  N.  &  M.  45 ;  1  Wend.  360  ;  13  S. 
&  R.  258  ;  4  Mass.  488  ;  1  Conn.  394  ;  TGreenl.  134  ;  2Denio, 
■33,  and  cases  there-cited  in  counsel's  brief,  viz:  2 Phil.  Ev.  LIS; 
9  Cowen,  674,  681 ;  1  Taunt.  144  ;  2  East,  469  ;  2  Starkie's 
R.  85 ;  9  Johns.  370  ;  Jacob's  Law  Diet.,  Extortion;  2  Burr. 
1012;  11  Mass.  368,  376. 

ni.  The  defendant  is  estopped  to  deny  that  the  money  was 
paid  as  a  donation :  because  the  proof  of  the  payment  and  every 
part  of  that  proof  is  coupled  with  proof  that  it  was  paid  and  re- 
ceived as  a  donation. 

rV.  The  judgment  was  for  a  larger  amount  than  the  proof 
warranted,  assuming  the  proofs  to  be  competent.      Vide  R.  L.  294. 

T.  L.  Dickey  and  E.  S.  Leland,  for  the  defendants  in  error, 
presented  the  following  points  and  authorities.  The  exceptions 
to  the  competency  of  evidence  in  the  bill  of  exceptions  are  too 
general,  do  not  appear  to  have  been  taken  in  apt  time  or  manner, 
and  cannot  be  made  available  here.  Clay  v.  Boyer  (ante.,  506)  ; 
Waldo  V.  Russell,  5  Missouri  387. 

The    payment,  sought   to    be  recovered    back    herein,    was- 
made  in  furtherance  of  a  transaction  forbidden  by  the  Statute 
passed  for  the  protection    of  ferry    keepers    against   extortion 
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by  County  Commissioners.  Gale's  Stat.  302,  §§  1,  2  and 
14.  In  transactions  prohibited  by  a  statute  passed  to  protect 
one  set  of  men  from  another — the  one  being  liable  from  their 
situation  to  be  oppressed  or  imposed  upon  by  the  other — the  par- 
ties are  held  not  to  be  in  'pari  delicto^  and  the  injured  party  may 
recover.  Browning  v.  Morris,  Cowp.  790  ;  Jacques  v.  Withy  et 
al.,  1  H,  Black.  65;  Williams  v.  Headly,  8  East,  378;  Ferguson 
V.  Sutphen,  3  Gilm.  547  ;  Headly  v.  Dunn,  5  B.  Monroe,  145  ; 
Wheaton  v.  Hubbard,  20  Johns. ;  1  Story's  Eq.  Jur.  299,  §§ 
300,  302. 

This  payment  was  not  voluntary,  but  coerced  by  undue  advan- 
tage taken  of  Simmons'  situation,  and  in  such  cases  money  may 
be  recovered  back.  1  U.  S.  Dig.  292,  §  547;  Cazenove?;.  Cutler, 
4  Mete.  246;  Note  in  2  Esp.  Rep.  548,  in  Marriott  v.  Hampton ; 

V.  Pigot,  cited  in  Cartwright  v.  Rowley,  2  Esp.  R.  723  ; 

Shaw  V.  Woodcock,  14  Eng.  C.  L.  R.  14;  Dew  v.  Parsons,  4  do. 
R.  640  ;  Clinton  v.  Strong,  9  Johns.  370  ;  Ripley  v.  Gibson,  9 
Johns.  201  ;  Boston  &  S.  Glass  Co.  v.  City  of  Boston,  4  Mete. 
181;  Morgan  r;.  Palmer,  9  Eng.  Com.  L.  R.  729. 

The  Court  will  distinguish  between  immoral  or  crim.inal  con- 
tracts and  such  as  are  merely  illegal  and  i^oz't/-— being  against 
public  policy  or  prohibited  by  statute.  Mount  &  Wardell  v.  Wait, 
T  Johns.  434,  and  Ch.  J.  Kent's  Opinion  in  Vischer  v.  Yates,  11 
Johns.  28. 

Interest  is  allowable  by  American  decisions  where  money  is 
fraudulently  or  wrongfully  obtained — though  there  is  no  express 
agreement  to  pay. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.  This  was  an  action  of  debt  brought  by  William 
Simmons  against  the  County  of  La  Salle.  The  declaration  was 
for  money  had  and  received ;  the  plea  nil  debet.  The  cause  was 
heard  by  the  Court.  It  was  proved  by  the  plaintiff  that,  in  the 
year  1837,  the  County  Commissioners  of  La  Salle  county  gave 
notice  that  they  would  grant  a  license  for  a  ferry  across  the  Illi- 
nois river,  at  the  town  of  Ottawa,  to  the  person  that  would  donate 
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the  largest  sum  of  money  to  the  county  ;  that  up  to  that  time, 
the  plaintiff  had  kept  the  ferry,  and  was  an  applicant  for  a  license 
to  continue  the  same;  that  on  the  day  the  license  was  granted,  sev- 
eral offers  were  made  for  the  franchise,  when  the  plaintiff  finally 
bid  the  sum  of  five  hundred  dollars.  Several  witnesses  testified 
that  they  had  heard  the  successors  in  office  of  the  Commissioners 
who  granted  the  license,  declare  that  the  plaintiff  had  paid  the 
$500  to  the  county;  and  another  witness  testified  that  he  had  heard 
one  or  more  of  the  Commissioners  who  granted  the  license,  make  a 
similar  declaration.  The  plaintiff  then  produced  in  evidence  a 
book,  which  the  County  Clerk  swore  was  a  book  belonging  to  his 
office,  in  which  the  accounts  of  the  treasurer  were  kept ;  and  in 
which  book,  the  treasurer  was  charged,  under  date  of  July,  1837,. 
with  the  receipt  of  $500  from  William  Simmons  as  a  donation  to 
the  county.  The  defendant  objected  to  the  introduction  of  all  the 
evidence,  and  excepted  to  the  decision  of  the  Court  admitting  it.. 
On  this  state  of  case,  the  Court  rendered  a  judgment  for  the 
plaintiff  for  $500  debt,  and  $292.50  damages — the  amount  of 
interest.     The  county  sued  out  a  writ  of  error. 

The  declarations  of  the  Commissioners,  respecting  the  payment 
of  the  money,  were  not  competent  evidence  against  the  County. 
They  were  not  made  by  them  while  officially  representing  the  Coun- 
ty in  this  transaction.  The  declarations  of  an  agent,  while  en- 
gaged in  the  business  of  his  principal,  respecting  a  particular  mat- 
ter then  depending,  are  a  part  of  the  res  gestse  of  the  transaction, 
and  binding  on  the  principal;  but  those  made  out  of  the  course  of 
the  agency,  when  the  agent  is  not  acting  for  the  principal  in  the 
particular  transaction  concerning  which  they  are  made,  are  mere 
hearsay,  and  not  admissible  in  evidence  against  the  principal.  1. 
Greenleaf's  Ev.  §§  113-14;  Story  on  Agency,  §§  134-5. (a) 

But  the  reception  of  this  evidence  did  not  prejudice  the- 
defendant,  for  the  payment  of  the  money  was  proved  by 
other  evidence  to  which  there  was  no  just  objection.  The  book 
belonging  to  the  Clerk's  office  was  not  strictly  admissible 
as  a  public  record,  because  there  is  no  law  requiring  such 
a  book  to  be  kept.     It  was  no   doubt  kept   by   the   direction 

(a)  Waterman  v.  Peet,  11  ni.  K.   646;   Gibson  v.   Wood,  20  111.  E.  37;  Nelson  v- 
Smith,  28  in.  R.  49.5. 
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of  the  Commissioners  for  the  double  purpose  of  exhibiting  the 
true  state  of  the  fiscal  concerns  of  the  county,  and  operating 
as  a  check  upon  the  treasurer.  It  was  admissible  because 
it  contained  memoranda  made  under  the  view  and  direction 
of  the  Commissioners  respecting  the  afi'airs  of  the  County, 
and  of  this  particular  transaction ;  and  the  entry  in  ques- 
tion furnished  prima  facie  evidence  of  the  receipt  of  the 
money,  subject,  of  course,  to  explanation  on  the  part  of  the 
<Jounty. 

The  principal  question  in  the  case  is,  whether  the  money  thus 
obtained  by  the  County  can  be  recovered  back   by  the  plaintiff* 
If  the   payment  is  to  be   considered  as  voluntarily    made,    it 
is  very  clear  that  he  cannot  recover  back  the  money ;  but  if  it  is 
to  be  regarded  in  the  light  of  a  compulsory  payment,  it  is  equally 
clear  that  he  is  entitled  to  recover.     The  laws  in  force  when  this 
transaction  took  place  authorize   the  County  Commissioners   to 
grant  licenses  for  ferries,  whenever  considered  necessary  by  them, 
and  to  impose  an  annual  tax  on  each  ferry  not  exceeding   one 
hundred  dollars.     Rev.  Stat.  1833,  page  302.     The  law  vested 
them  with  a  sound  discretion  as  to  whether  a  ferry  should   be 
established,  and  as  to  whom  the  license  should  be  granted  unless 
the  owner  of  the  shores  of  the  stream  claimed  the  license ;  but  it 
gave   them  no  discretion  as  to  the  sum  to  be  paid  for  the  fran- 
chise further  than  to  fix  the  amount  of  the  annual  assessment.     It 
Tvas  their  duty,  however,  to  establish  a  ferry  whenever  the  con- 
venience of  the  public  demanded  it,  for  the  law  gave  to  the  owners 
of  ferries  the  exclusive  privilege  of  ferriage  for  hire.     If  they  de- 
■cided  that  the  public  interests  would  be  promoted  by  establishing 
a  ferry,  they  had  then  only  to  determine  to  whom  the  license  should 
be  issued,  and  what  assessment  should  annually  be  made  on  the 
ferry.     They  had  no  right  to  annex  conditions  or  impose  restric- 
tions not  prescribed  by  the  statute.     In  this  case,  they  decided  to 
establish   the  ferry,  but  chose  only  to  grant  the  license   to  the 
person  that   would  pay  the  largest  amount  of  money  for  the 
franchise   in    addition   to  the   tax    which   they  might    legally 
impose.     In*  other    words,  the   privilege   of  ferriage  was    put 
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up  at  public  auction  to  the  highest  bidder.  The  law  con- 
ferred no  such  power  on  the  Commissioners.  In  the  granting 
of  licenses,  they  were  bound  to  keep  within  the  provisions- 
of  the  statute  conferring  the  power,  and  regulating  its  ex- 
ercise. 

What  was  the  condition' of  the  plaintiff,  and  what  effect  did  this 
unauthorized  arrangement  of  the  Commissioners  have  upon  him  ? 
He  had  been  keeping  the  ferry,  and  was  anxious  to  secure  a  con- 
tinuance of  the  privilege  ;  but  instead  of  being  permitted  to  have 
it  by  complying  with  the  requisitions  of  the  statute,  and  submit- 
ting to  pay  the  highest  tax  which  could  be  assessed  on  the  fran- 
chise, he  was  compelled  by  the  force  of  circumstances,  over  which 
he  had  no  control,  to  advance  a  large  sum  of  money  in  order  to 
obtain  the  license.  The  illegal  conduct  of  the  Commissioners  put 
the  plaintiff  in  their  power ;  and  taking  advantage  of  his  peculiar 
situation,  they  obtained  money  from  him  to  which  the  County 
had  not  the  shadow  of  right.  The  money  was  unlawfully  and 
wrongfully  obtained,  and  cannot  in  equity  and  good  conscience 
be  retained  by  the  County.  The  fact  that  the  Commissioners 
chose  to  call  it  a  donation  does  not  change  the  real  character  of 
the  transaction.  It  was  merely  a  device  to  obtain  money  which 
the  County  had  not  the  slightest  right  to  demand.  The  money 
was  exacted  from  the  plaintiff  under  circumstances  that  strip  the 
transaction  of  all  the  features  of  a  voluntary  payment.  It  was  in 
law  and  fact  a  compulsory  payment,  as  much  so  as  the  pay- 
ment of  usurious  interest,  which  the  lender  exacts  from  the 
borrower ;  or  the  payment  of  illegal  charges,  which  an 
officer  demands  as  the  condition  of  the  performance  of  official 
services. 

A  reference  to  a  few  authorities  will  show  clearly  that  the 
decision  of  the  Circuit  Court  was  correct.  In  Irving  v.  Wil- 
son, 4  D.  &  East,  485,  where  a  revenue  officer  seized  goods  as 
forfeited,  which  wefi'e  not  liable  to  seizure,  and  took 
money  of  the  owner  to  release  them,  the  owner  was  allowed 
to  recover  it  back  on  the  ground  that  the  payment  was  com- 
pulsory,   the    owner  being    in   the   power   of   the    officer.     In 
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Ripley  v.  Galston,  9  Johnson  201,  where  the  Collector  refused  to 
give  a  vessel  a  clearance  unless  the  owner  would  pay  tonnage 
duty,  which  was  not  properly  chargeable,  and  the  owner  paid  the 
money,  the  Court  sustained  an  action  to  recover  it  back.  In 
Cazenove  v.  Cutler,  4  Mete.  246,  where  the  mortgagee  of  land, 
who  was  in  possession  for  condition  broken,  required  the  mort- 
gagor to  pay  more  than  was  legally  due  in  order  to  redeem,  and 
it  was  paid  to  avoid  a  foreclosure,  the  Court  held  that  the  pay- 
ment was  compulsory,  and  might  be  recovered  back.  In  Morgan 
V.  Palmer,  2  Barn.  &  Cress.  729,  where  the  Mayor  demanded  fees 
for  renewing  a  license,  to  which  he  was  not  entitled,  the  Court 
held  that  the  payment  was  not  voluntary,  and  that  the  money 
could  be  reclaimed.  Payment  of  taxes  to  a  collector,  who  has  a 
warrant  for  their  collection,  is  to  be  regarded  as  a  compulsory 
payment,  and  if  the  taxes  were  assessed  without  authority,  they 
may  be  recovered  back  in  an  action  for  money  had  and  received. (a) 
Glass  Co.  V.  Boston,  4  Mete.  181.  Money  paid  to  obtain  the 
possession  of  property  illegally  withheld  from  the  owner,  may  be 
recovered  back  on  the  ground  that  the  payment  was  compulsory, 
7  Barn.  &  Cress.  73,  Shaw  v.  Woodcock.  And  money  paid  to 
liberate  a  raft  of  lumber,  detained  in  order  to  exact  illegal  tolls, 
was  held  to  be  a  compulsory  payment.  Chase  v.  Dwinall,  7 
Greenl.  134.  See  also  the  cases  of  Astley  t;.  Reynolds,  2  Strange, 
915,  and  Clinton  v.  Strong,  Johns.  370. 

It  cannot,  with  any  degree  of  propriety,  be  said  that  the  par- 
ties were  in  pari  delicto,  and  therefore  that  the  plaintiff  is  not 
entitled  to  recover.  There  was  a  great  inequality  of  condition 
between  the  parties.  The  plaintiff  was  in  the  power  of  the  Com- 
missioners, and  compelled  from  the  necessity  of  the  case  to 
advance  the  money  in  order  to  .  obtain  the  license.  He  was  not 
parliceps  criminis,  because  acting  under  constraint  and  not 
from  choice.  Jacques  v.  Withey,  1  H.  Black.  65  ;  Browning  v. 
Morris,  2  Cowp.  790  ;  Williams  v.  Headly,  8  East,  378  ; 
Jacques  v.  Golightly,   2   W.  Black.    1073  ;  Mount  v.  Waite,  7. 

(a)  Bradford  v.  Chicago,  25  111.  K.   411;  Harvey  v.  Olney,  43 Bl.  R.336;  hut  see 
Elston  V.  Chicago,  40  lU.  R.  514. 
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Jolins.  434  ;  1  Story's  Eq.  §  300  et  seq. ;  Ferguson  v.  Sutphen, 
8  Gilm.  54T. 

The  question  is  made  whether  interest  is  recoverable.  The 
money  was  wrongfully  obtained  from  the  plaintiff  in  the  first 
instance,  and  as  a  matter  of  course  afterwards  illegally  withheld 
from  him.  .  In  such  case,  the  law  is  well  settled  in  this,  country, 
however  it  may  be  in  Great  Britain,  that  interest  may  be  recov- 
ered. The  plaintiff  was  deprived  of  the  use  of  his  money  without 
his  fault,  and  he  ought  to  receive  compensation  by  the  allowance 
of  interest  in  the  way  of  damages.  Where  a  defendant  fraudu- 
lently obtained  or  wrongfully  detained  the  money  of  the  plaintiff, 
he  is  chargeable  with  interest  from  the  time  of  his  so  obtaining  or 
detaining  the  same.  Wood  v.  Bobbins,  11  Mass.  504.  Inter- 
est is  recoverable  against  a  man,  who  receives  the  property  of 
another,  and  holds  it  against  his  consent.  Commonwealth  v. 
Crevor,  3  Binney,  121.  Also  on  money  received  for  property 
wrongfully  converted.  Chaney  v.  Yeates,  1  New  Hamp.  151. 
And  against  a  person  intrusted  with  the  collection  of  money,  who 
converts  it  to  his  own  use,  from  the  time  it  ought  to  have  been 
paid  over.  People  z;.  Gasherie,  9  Johns.  71.  Where  money  is 
obtained  by  fraud  or  deceit,  and  the  party  injured  waives- the  tort 
and  brings  his  action  on  the  implied  promise  to  restore  it,  interest 
may  be  allowed  as  damages.  Selleck  v.  French,  1  Conn.  32  ; 
Savage,  C.  J.,  in  Reid  v.  Renssellaer,  3  Cowen,  393. («) 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

(a)  Pike  Co.  v.  Harford,  11  Ul.  K.  176;  Bourland  v.  Peoria,  16  111.  E.  546. 
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The  Board  of  Trustees  op  the  Illinois  and  Michigan  Canal, 
appellants,  v.  Daniel  Lynch,  appellee. 

^/ippeal  Jroni  Cook  County  Court. 

Ii .  entered  into  a  contract  with  the  Canal  Trustees  to  perform  certain  work,  which 
contract  contained  a  stipulation  that  the  chief  engineer  should  determine 
the  amount  of  the  several  kinds  of  work  contracted  to  be  done,  and  decide  any 
question  which  could  or  might  arise  relating  to  the  execution  of  the  contract  by 
L . ,  and  that  his  estimate  and  decision  should  be  final  and  conclusive .  The  contract 
having  been  afterwards  relinquished  by  mutual  consent,  and  payment  made  to 
L.,  according  to  the  estimates  of  the  engineer, L.  then  brought  his  action  to  recover 
additional  payment  on  the  ground  that  there  was  an  error  in  the  estimates,  and 
an  understanding  between  the  parties  at  the  time  the  contract  was  relinquished 
and  settlement  made,  that  the  work  should  be  subsequently  re-measured,  and 
payment  made  for  any  excess  which  might  be  ascertained  :  Held,  that  the  Court 
which  tried  the  case  should  have  set  aside  the  verdict  found  by  the  jury  for  L. 
because  he  wholly  failed  to  prove  such  agreement  for  a  re-measurement  of  the 
work.  Held,  further,  that  it  was  not  competent  for  L.  in  this  action  to  show  a 
mistake  in  the  eastmates  of  the  engineer,  without  first  showing  an  agreement  at 
the  time  of  settlement  to  re-measure  the  work  and  rectify  mistakes. 

In  an  action  for  work  brought  on  a  contract  containing  a  stipulation  like  that  above 
mentioned,  neither  party  can  impeach  the  estimate  of  the  person  by  whose 
decision  they  have  agreed  to  be  governed,  except  for  fraud,  or  offer  other  evi- 
dence of  the  amount  of  work  done  ;  but  in  case  of  an  tmreasonable  refusal  to 
cause  the  work  to  be  estimated  by  the  person  agreed  upon,  the  contractor  can 
resort  to  other  evidence. 

Assumpsit,  in  the  Cook  County  Court,  brought  by  the  appellee 
against  the  appellants  for  work  done  upon  the  Illinois  and  Michi- 
gan Canal,  heard  before  the  Hon.  Hugh  T.  Dickey  and  a  jury  at 
the  October  term,  1848.  The  jury  found  a  verdict  for  the  appellee 
for  $1,014.96.  The  appellant  moved  for  a  new  trial,  which  mo- 
tion was  overruled  and  a  bill  of  exceptions  taken.  The  evidence, 
so  far  as  it  relates  to  the  questions  decided,  is  stated  in  the  Opin- 
ion of  the  Court. 


N.  H.  Purple,  for  the  appellants. 

I.  N.  Arnold,  for  the  appellee. 

E.  W.  Tracy,  concluded  for  the  appellants. 
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The  abstracts  of  their  arguments  furnished  by  counsel,  relate 
chiefly  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
The  authorities  quoted  by  them  on  the  questions  of  law  presented 
are  referred  to  in  the  Opinion  of  the  Court. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  was  an  action  of  assumpsit  brought  by 
Lynch,  a  contractor  on  the  Illinois  and  Michigan  Canal,  to  re- 
cover for  work  done  upon  sections  twenty-one  and  twenty-two  of 
said  Canal.  The  declaration  contains  the  common  counts  for 
work  and  labor,  materials  furnished,  and  the  money  counts.  Plea 
non-assumpsit.  Jury  trial,  and  verdict  of  one  thousand  and 
sixteen  dollars  and  seventy-six  cents  for  plaintiff  below.  The  de- 
fendants entered  a  motion  for  a  new  trial,  and  excepted  to  the 
decision  of  the  Court  overruling  the  same,  whereupon  judgment 
was  entered  for  the  amount  of  the  verdict.  All  the  evidence  ia 
the  cause  is  brought  before  us  by  bill  of  exceptions,  and  the 
errors  assigned  question  the  correctness  of  the  decisions  of  the 
Court  in  admitting  certain  evidence,  in  overruling  the  motion  for 
a  new  trial,  and  in  giving  and  refusing  instructions. 

The  evidence  shows,  that  all  the  work  done  by  Lynch  was  per- 
formed under  a  contract  containing  the  following  stipulation  : 
"  It  is  mutually  agreed,  that  the  said  works,  during  their  pro- 
gress, shall  be  subject  to  the  examination  and  inspection  of  the 
Board  of  Trustees  or  their  agents,  and  to  prevent  all  disputes  and 
misunderstandings,  it  is  mutually  agreed  that  the  chief  engineer 
shall  determine  the  amount  or  quantity  of  the  '  several  kinds  of 
work  herein  contracted  to  be  done,  and  decide  every  question  which 
can  or  may  arise  relating  to  the  execution  of  this  contract  on  the 
part  of  the  said  contractor,  and  his  estimate  shall  be  final  and 
conclusive,"  and  also  further  stipulations,  that  payments  should  be 
made  from  time  to  time  during  the  progress  of  the  work  at  inter- 
vals of  not  exceeding  three  months,  which  payments  should  not 
be  less  than  seventy  per  cent,  of  the  amount  certified  by  the 
chief  engineer  to  be  then  due,  and  that  Avhenever  the 
contract  in  the  opinion  of  the  chief  engineer   should  be  com- 
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pletely  performed,  he  should  certify  the  sanae  together  with  his 
estimate,  and  the  Board  of  Trustees  should,  within  sixty  days 
after  notice  thereof,  pay  the  amount  due  according  to  the  con- 
tract. It  will  be  unnecessary  to  refer  to  other  provisions  of  the 
contract  in  the  decision  of  this  cause. 

Prior  to  the  commencement  of  the  suit  by  Lynch,  the  con- 
tracts for  the  work  had  been  relinquished  by  mutual  consent, 
and  Lynch  had  been  paid  in  full  for  his  work  including  the 
retained  per-centage  according  to  the  estimates  of  the  chief 
engineer,  but  he  sought  to  recover  in  this  action  upon  the  ground, 
that  there  were  mistakes  in  the  estimates  of  the  work,  and  that 
there  was  a  mutual  understanding  between  the  parties  at  the 
time  of  the  abandonment  of  the  contracts,  that  the  work  was 
subsequently  to  be  re-measured,  and  payments  to  be  made  for 
any  excess  of  work  that  should  be  ascertained  upon  such  re- 
measurement. 

To  sustain  his  action,  the  plaintiff  first  called  as  a  witness 
William  Gooding,  who  was  chief  engineer  upon  the  Canal 
during  the  time  plaintiff  was  engaged  upon  it,  and  who  testified, 
in  substance,  that  all  the  work  performed  by  Lynch  was  done 
under  certain  contracts,  which  are  set  out  at  length  in  the  record, 
and  have  been  before  referred  to ;  that  the  work  was  relin- 
quished by  Lynch,  with  the  consent  of  the  chief  engineer,  with 
the  understanding  that  Lynch  was  to  be  paid  the  retained  per- 
centage, according  to  the  estimates  of  the  work  previously  made ; 
that  Lynch  complained  at  the  time  that  his  work  had  not  been 
correctly  estimated,  and  was  informed  by  witness  that  it  could 
not  then  be  more  accurately  measured,  for  the  reason  that  a  great 
part  of  it  was  covered  with  water,  but  if  Lynch  chose  to  defer 
the  settlement  for  a  short  time  till  the  water  could  be  drawn 
off,  witness  would  have  the  Avork  re-measured,  and  Lynch  would 
then  be  paid  for  every  yard  he  had  done  ;  but  that  if  a  settle- 
ment was  then  made  and  the  retained  per-centage  paid,  it  must 
be  final ;  that  Lynch  concluded  to  settle  upon  the  estimates 
made,  and  the  settlement  was  considered  final  by  the  wit- 
ness ;  that  some  time  afterwards,   upon  application  of  Lynch, 
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witness  directed  Mr.  Lake,  an  assistant  engineer,  to  re-measure 
the  work  to  satisfy  both  himself  and  Lynch  that  justice  had 
been  done  him,  and  to  see  what  amount  of  work  there  was  to 
be  done  by  the  Trustees  ;  and  that  he  did  not  tell  Lynch  that 
if,  upon  such  re-measurement,  his  work  should  be  found  under- 
estimated, he  should  be  paid.  E-obert  Stuart,  secretary  of  the 
Board  of  Trustees,  was  next  called  as  a  witness  by  Lynch,  and 
testified  that,  as  acting  treasurer,  he  paid  Lynch  upon  the 
estimates  of  the  chief  engineer  ;  that  Lynch  settled  at  his  own 
request,  saying  that  he  would  receive  the  money  on  the  esti- 
mates made  and  risk  it ;  that  he,  Stuart,  paid  him  the  money 
including  the  retained  per-centage,  which  he  would  not  and  could 
not  have  done  within  the  scope  of  his  authority,  except  upon  a 
final  settlement. 

The  only  evidence  in  the  least  conflicting  with  that  of  Good- 
ing and  Stuart,  is  that  of  Russell  E.  Heacock,  who  had  for- 
merly been  an  engineer  upon  the  Canal,  and  who  stated  that  he 
was  present  some  time  after  the  contracts  had  been  abandoned, 
when  Gooding  wrote  a  letter  to  Lake,  the  resident  engineer  upon 
sections  twenty- one  and  twenty- two,  directing  him  to  re-measure 
the  Avork ;  that  Gooding  stated,  "  that  at  the  time  the  work 
was  measured,  it  was  under  water,  and  there  might  have  been  a 
mistake.  He  thought  it  was  over-estimated.  Lynch  asked  a 
re-measurement,  and  said  that  he  had  told  Mr.  Gooding  at  the 
time  the  contracts  were  relinquished,  that  he  wanted  a  re-meas- 
urement, and  that  Mr.  Gooding  agreed  it  should  be  ;"  that 
the  result  of  the  conversation  was,  that  Mr.  Gooding  would 
direct  Mr.  Lake  to  make  a  new  measurement  ;  that  Gooding 
afterwards  wrote  to  Lake  to  make  a  re-measurement,  and 
gave  the  letter  to  Lynch  ;  that  Gooding  thought  the  re-meas- 
urement would  show  Lynch  over-estimated.  Lynch  thought 
otherwise,  and  for  the  purpose  of  ascertaining  or  settling  the 
matter,  as  witness  understood,  the  re-measurement  was 
ordered. 

The  foregoing  is  substantially  all  the  testimony  oflFered  by 
the  plaintiff  in  the  Cook  County  Court  to  show  that  there  was  an 
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agreement  for  a  re-measurement  of  the  work,  at  the  lime  the 
contracts  were  abandoned.  This  agreement  lies  at  the  foun- 
dation of  the  action:  for  unless  there  was  such  an  agreement, 
it  is  admitted  on  all  sides  that  the  parties  were  concluded  by 
the  settlement  made  and  the  paying  over  and  receiving  the 
retained  per-centage.  It  would  not  be  competent  for  the 
plaintiff  to  show  in  this  action  a  mistake  by  the  chief  engi- 
neer in  his  estimate  o£  the  quantity  of  work  done,  without 
first  showing  that  at  the  time  of  the  settlement  an  agreement 
for  a  re-measurement  or  to  rectify  mistakes  in  the  former 
estimates  was  made.  Without  adverting  to  the  testimony 
on  the  part  of  the  defence,  and  the  explanations  subse- 
quently given  by  Gooding  as  to  the  reasons  for  directing  Lake 
to  make  a  re-measurement  of  the  work,  can  any  man  read 
the  evidence  offered  by  the  plaintiff  himself,  without  being 
satisfied  at  once  that  he  wholly  failed  to  prove  that  the  con- 
tracts were  abandoned,  and  the  payments  made  with  the 
understanding  that  there  was  to  be  a  re-maasurement  of  the 
work. 

So  far  from  proving  such  an  understanding  the  plaintiff's 
two  witnesses,  one  of  whom  made  the  settlement,  and  the 
other  paid  over  the  money,  both  state  not  only  that  there 
was  not  such  understanding  or  agreement,  but  they  go 
further,  and  show  that  such  could  not  have  been  the  understand- 
ing for  the  reason  that  the  final  certificates  are  never  made 
out  and  the  retained  per-centage  paid,  except  upon  a  final  settle- 
ment. 

To  show  that  his  own  witnesses  are  mistaken  as  to  the  under- 
standing when  the  contracts  were  abandoned,  the  plaintiff  intro- 
duces in  evidence  his  own  statements  made  at  a  subsequent  time, 
in  which  he  contended  to  Gooding  that  he  had  promised  to  have 
the  work  re-measured.  Gooding  at  that  time  neither  admits  nor 
denies  it,  but  to  satisfy  both  himself  and  Lynch,  and  to  ascertain 
how  much  work  remained  to  be  done,  directs  a  re-measurement, 
being  of  opinion,  as  he  says,  that  the   work  had  been   over-esti- 
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mated. "  Those  circumstances  as  against  the  positive  evidence  of 
Gooding  and  Stuart,  cannot  be  said  to  raise  even  a  doubt  as  to 
what  was  the  understanding  of  the  parties  at  the  time  of  the  set- 
tlement. 

Suppose  the  Trustees  of  the  Canal  were  plaintiffs  in  this  suit, 
seeking  to  recover  on  the  ground  that  the  work  of  Lynch  had  been 
over-estimated  and  he  overpaid,  which  would  be  a  much  stronger 
case  than  this,  because  the  declarations  of  Lynch  would  then  be 
evidence  against  him,  can  there  be  a  question  that  they  would  fail 
upon  the  testimony  of  the  three  witnesses,  Gooding,  Stuart  and 
Heacock  ?  If  not,  the  fact  that  Lynch  is  plaintiff  with  a  weaker 
case,  should  not  be  permitted  so  to  vary  the  rules  of  evidence  as 
to  permit  him  to  recover :  and  although  we  feel  reluctant  to  set 
aside  a  verdict  where  a  jury  have  passed  upon  the  facts,  and  the 
Judge  presiding  at  the  trial  has  refused  to  interfere,  yet  the  ver- 
dict in  this  case  is  so  manifestly  and  palpably  contrary  to  evi- 
dence, that  the  rules  of  law  require  it  to  be  set  aside. 

The  view  we  have  taken  of  the  case,  renders  it  unnecessary  to 
examine  the  mass  of  conflicting  evidence  contained  in  the  record 
relating  to  the  actual  amount  of  work  done  by  Lynch  ;  but  as  the 
cause  will  have  to  be  remanded,  and  the  questions  of  law  grow- 
ing out  of  the  provisions  of  the  contract  herein  before  referred  to 
may  again  arise,  it  will  be  proper  to  put  a  construction  upon  these 
provisions. 

The  contract  between  the  parties,  so  far  as  the  record 
shows,  was  voluntarily  and  fairly  entered  into.  Neither 
party  is  at  liberty  to  disregard  it,  nor  can  the  Court  make 
for  the  parties  a  contract  different  from  that  which  the  par- 
ties have  made  for  themselves.  By  the  terms  of  the  contract 
under  which  the  work  was  done,  the  determination  of  the 
chief  engineer  as  to  the  amount  or  quantity  of  work  done, 
is  made  final  and  conclusive.  In  an  action  for  work  done 
under  the  contract,  the  estimate  of  the  chief  engineer  fur- 
nishes the  only  evidence  of  the  amount  of  work  done,  and 
neither  party  is  permitted  to  show  such  estimate  to  be  erro- 
neous,   or  to  impeach,  it  except  for  fraud.      If  the    Board  of 
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Trustees  should  unreasanably  refuse  to  cause  the  work  to  be  esti- 
mated by  their  chief  engineer,  the  contractor  would  then  have  the 
right  to  resort  to  other  evidence  to  show  the  amount  of  work  done. 
Hotham  v.  East  India  Co.  1  T.  R,  639.  But  neither  party  can 
resort  to  such  other  evidence  while  the  other  observes  and  insists 
upon  the  contract.  Such  we  believe  to  be  the  law  of  this  case,  as 
made  by  the  parties  themselves,  and  as  established  by  the  cases  of 
Easton  v.  The  Pennsylvania  and  Ohio  Canal  Co.  13  Ohio,  79, 
and  Randel  v.  Ches.  and  Del.  Canal  Co.  1  Harr.  233,  where  deci- 
sions are  made  upon  contracts  analogous  in  principle  to  those  now 
Tinder  consideration. (a) 

In  this  case,  therefore,  before  Lynch  can  be  permitted  to  prove 
that  the  chief  engineer's  estimate  of  his  work  is  erroneous,  he 
must  first  show  said  estimate  to  be  fraudulent,  or  that  the  chief 
engineer  unreasonably  refused  to  make  a  re-estimate,  after  an 
•agreement  between  the  parties  that  his  former  estimates  should 
laot  be  final,  and  that  a  re-measurement  should  be  made. 

The  judgment  of  the  Cook  County  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  this 
Opinion. 

Judgment  reversed. 

(a)  McAvoy  v.  Long,  13  lU.  R.  150  and  note. 
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The  People  of  the  State  of  Illinois,  for  the  use  of  the 
Common- School  Fund  of  Lake  County,  appellant,  v.  Elijah 
M.  Haines  et  al.,  appellees. 

,/3ppeal  from  Lake. 

If  a  School  Commissioner,  in  loaning  school  money  for  a  longer  period  than  one 
year  on  real  estate  security,  take  the  security  on  real  estate  to  which  the 
mortgagor  has  no  title,  and  the  Commissioner,  by  using  due  caution,  could 
have  ascertained  this  fact  from  the  public  records,  or  any  other  accessible 
source  of  information,  he  has  violated  the  law,  and  is  at  once  liable  on  his 
bond. 

In  a  suit  brought  on  his  bond  in  such  cases,  the  measure  of  damages  is,  not  merely 
the  interest  in  arrear  on  the  loan,  but  the  full  amount  of  the  loan,  vrith  the  inter- 
est in  arrear. 

Debt,  in  the  Lake  Circuit  Court,  brought  by  the  appellant 
against  the  appellees,  on  the  official  bond  of  one  of  the  defendants 
below,  as  School  Commissioner,  for  loaning  the  sum  of  fifty  dol- 
lars of  the  school  money  for  five  years,  without  taking  security 
by  mortgage  on  unencumbered  real  estate,  as  required  by  the 
statute.  The  issues  were  tried  by  the  Court,  and  found  for  the 
plaintiff  below,  and  the  Court  assessed  his  damages  at  fourteen 
dollars,  the  amount  of  the  interest  in  arrear  on  the  school  money 
loaned.  The  plaintiff  appealed.  The  facts  appear  in  the  Opinion 
of  the  Court. 

Cook  &  Hoyt,  for  the  appellant. 

I.  N.  Arnold,  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  This  suit  was  brought  upon  the  official  bond 
of  the  School  Commissioner  of  Lake  county.  The  bond 
was  conditioned  that  the  Commissioner  should  faithfully  per- 
form all  the  duties  of  his  office,  according  to  the  laws  then 
or  which  might  thereafter  be  in  force  in  relation  thereto. 
One    breach    assigned    is,    that    the    Commissioner,    contrary 
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to  the  Statute,  loaned  fifty  dollars  of  school  money  in  his  hands, 
to  one  Gavin,  for  a  term  of  five  years,  without  taking  security  by 
mortgage  on  unencumbered  real  estate,  but  on  the  contrary  took  a 
mortgage  of  Gavin  on  a  lot  in  which  he  had  no  interest,  and  to 
which  he  had  no  title  at  any  time.  Another  breach  is  assigned, 
that  he  loaned  fifty  dollars  of  school  money  to  Gavin  without 
taking  security  as  is  required  by  Rev.  Stat.  ch.  98,  §  27;  by  reason 
whereof,  &c.  That  section  authorizes  the  School  Commissioners 
to  loan  certain  school  moneys,  and  provides  that  "for  all  loans  for 
more  than  one  year,  security  shall  be  given  by  mortgage  on  real 
estate,  unencumbered,  in  value  double  the  amount  loaned,  with  a 
condition  that  in  case  additional  security  shall  at  anv  time  be  re- 
quired, the  same  shall  be  given  to  the  satisfaction  of  the  Com- 
missioner for  the  time  being."  The  trial  was  by  the  Court,  without 
a  jury,  who  found  for  the  plaintiffs,  and  assessed  their  dama- 
ges to  the  sum  of  fourteen  dollars,  the  amount  of  interest  in 
arrear.  The  plaintiffs  bring  the  record  here,  and  complain  that  they 
were  entitled  to  recover  the  full  amount  of  the  money  illegally 
loaned,  together  with  the  unpaid  interest. 

It  is  the  undoubted  duty  of  the  School  Commissioner,  under  the 
statute  referred  to,  when  he  loans  money  for  a  longer  term  than 
one  year,  to  secure  the  loan  by  a  mortgage  on  real  estate,  which, 
at  a  fair  and  reasonable  cash  value,  is  of  double  the  amount  of  the 
loan,  and  he  must  resort  to  all  accessible  means  of  information, 
to  satisfy  himself  that  the  title  to  the  land  is  in  the  mortgagor, 
and  is  unencumbered.  If  the  public  records  show  such  a  title,  and 
the  Commissioner  has  no  notice  or  reason  to  believe  that  there  is 
any  adverse  or  outstanding  title  or  encumbrance,  then  he  ought 
not  to  be  adjudged  guilty  of  a  breach  of  his  official  duty,  if  unfor- 
tunately some  latent  claim  or  right  should  arise,  which  reasonable 
and  careful  vigilance  could  not  have  discovered,  and  defeat  the 
security  taken.  The  title  must  be  such  that  a  prudent  and  care- 
ful man  would  not  hesitate  to  invest  his  own  money  upon  it,  at  a 
full  price.  He  must  act  at  least  with  as  much  care  and  circum- 
spection in  securing  this  school  money  as  a  prudent  and  careful 
man  would  exercise  in  securing  his  own,  relying  alone  upon  the 
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title.  If  the  Commissioner  neglects  to  do  this,  then  the  loan  is 
not  authorized  by  law,  and  he  is,  in  legal  contemplation,  as  much 
guilty  o£  violating  his  official  duty  as  if  he  had  appropriated  the 
money  to  his  own  private  purposes.  If  the  Commissioner  acts  in 
good  faith,  and  with  due  caution  and  circumspection,  then  he  does 
his  duty  and  incurs  no  responsibility  ;  but  if  he  loans  the  money 
either  in  bad  faith,  or  without  such  care  and  circumspection, 
then  he  diverts  and  misapplies  it,  and  is  responsible  at  once  for 
the  full  amount  thus  misapplied.  It  will  not  do  to  say  that  he 
and  his  securities  should  only  be  held  responsible  for  the  ultimate 
losses  upon  such  illegal  loans.  The  intention  of  the  law  is,  and 
so  it  is  expressly  declared,  that  all  sums  loaned  for  a  longer 
term  than  one  year  shall  be  secured  by  mortgage  upon  real  estate, 
of  value  to  double  the  amount  of  the  loan.  The  Commissioner 
lias  no  right  to  say  that  he  and  his  securities  will  become  guaran- 
tors for  this  loan  while  the  law  requires  security  on  real  estate ; 
he  has  no  right  to  violate  the  law,  and  then  say  the  public  shall 
be  content  with  personal  security.  If  he  violates  the  law  in 
loaning  the  money,  and  thus  incurs  liability,  he  cannot  postpone 
that  liability  by  the  terms  of  that  very  illegal  loan.  If  he  is 
liable  at  all,  it  is  for  the  illegal  loan,  and  necessarily  the  liability 
accrues  as  soon  as  the  illegal  act  is  done. 

What  then  are  the  facts  of  this  case,  to  which  this  law  is 
to  be  applied?  This  loan  was  made  to  Gavin  in  palpable 
violation  of  his  official  duty.  It  was  for  a  longer  period 
than  one  year,  and  a  mortgage  was  taken  upon  a  lot  to 
which  the  mortgagor  never  had  the  shadow  of  a  title,  which, 
if  the  School  Commissioner  did  not  know,  he  might  have 
known  with  the  least  attention ;  and  all  this,  too,  when  Gavin 
was  notoriously  and  utterly  insolvent.  Here  is  a  gross  vio- 
lation of  official  duty,  and  the  Court  should  have  assessed 
the  plaintiffs'  damages  to  the  full  amount  of  the  loan,  to- 
gether with  the  interest  in  arrear.  As  the  case  must  go 
back  for  another  trial,  it  may  not  be  improper  to  remark, 
that  the  issues  are  very  loosely  presented.  The  declaration  is 
probably  obnoxious  to  a  demurrer,  when  tested  by  the  law  as  above 
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laid  down,  althougli  it  may  be  sufficient  after  verdict];  and  the  plea 
is  not  at  all  appropriate  to  such  an  action  as  this,  while  the  notice 
may  be'  utterly  disregarded. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs 
against  the  appellees,  and  the  cause  remanded,  with  leave  to  both 
parties  to  amend  their  pleadings. 

Judgment  reversed. 


Hamilton  D.  Risley,  appellant,  v.  Elisha  C.  Fellows,  appellee. 

Appeal  from  Will. 

The  authority  of  an  attorney  to  receive  from  the  sheriff  money  collected  on  an 
execution  in  favor  of  his  client,  is  revoked  by  the  death  of  his  client.  The 
sheriff  may  retain  such  money  till  demanded  by  the  personal  representatives  of 
the  deceased,  and  an  order  of  the  Court  that  the  sheriff'  pay  over  the  money  to 
the  deceased  party  or  his  attorney,  should  be  enjoined  on  the  application  of  the 
sheriff. 

Judicial  proceedings,  commenced  and  prosecuted  in  the  name  of  a  person  deceased, 
are  a  nullity,  and  would  constitute  no  bar  to  another  proceeding,  in  the  name  of 
the  personal  representatives  of  the  deceased,  for  the  same  cause. 

Bill  in  Chancery,  for  an  injunction,  filed  in  the  Will  Circuit 
Court  by  the  appellant  against  the  appellee,  and  heard  at  the  Oc- 
tober term,  1848,  before  the  Hon.  Jesse  B.  Thomas.  The  in- 
junction was  dissolved  by  the  Circuit  Court  on  motion,  and  the  bill 
dismissed.  The  complainant  appealed.  The  facts  appear  in  the 
Opinion  of  the  Court. 

T.  L.  Dickey,  for  the  appellant. 

B.  C.  Cook,  for  the  appellee. 

A  Court  will  dismiss  a  bill  on  motion,  where  it  is  manifest  that 
there  is  no  equity  in  the  bill. 

If  a  party  neglects   to   make  his    defence  at   law,  a  Court  of 
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Chancery  will  not  relieve  him.    Moore  v.  Bayley,  Bre.  61 ;  Beau- 
genon  v.  Turcott,  ib.  126  ;    Greenup  v.  Brown,  ib.  193  ;    Elston 
V.  Blanchard,  2  Scam,  422  ;    Armstrong  -v.   Caldwell,  ib.  420  ;.  ' 
Buckmaster  v.  Grundy,  SfGilm.  626 ;  Abrams  v.  Camp,  3  Scam. 
290. 

A  Court  of  Equity  will  not  undertake  to  question  the  correct- 
ness o£  a  judgment  at  law  for  irregularity.  Crafts  v.  Hall,  3 
Scam.  132. 

Nor  will  Chancery  review  the  determination  of  Courts  of  Law 
in  relation  to  matters  properly  within  their  jurisdiction.  Samp- 
son V,  Hart,  1  Johns.  Ch.  R.  91,  98  ;  Foster  v.  Wood,  6  do.  87. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.     At  the  May  term,  1843,  of    the  Will   Circuit 
Court,   Patrick    Doyle    recovered  a  judgment    against  Steele  & 
Amer,   for   $113.96.     E.  C.  Fellows,  Esq.,  was   the   plaintiff's 
attorney.     An  execution  was  issued  on  the  judgment  on  the  16th 
of  May,  1843,  and  placed  in  the   hands    of    H.  D.  Risley,  then 
sheriff,  who  returned  it  in  August,  1846,  satisfied  in  full.     He  set- 
tled the  costs  of   the  suit,  and  paid  to  Fellows  $26.00  on  account 
of  the  judgment.     At  the^May  term,  1848,  Fellows,  as  the  attor- 
ney of  the  plaintiff,  moved  the  Circuit  Court  for  a  judgment  against 
Risley  for  the  amount  collected  on  the  execution  and  not  paid  over. 
Risley  filed  an  answer  to  the  application,  in  Avhich  he  admitted 
the  balance  to  be  in  his  hands,  expressed  his  readiness  to  pay  it  to 
any  person  authorized  to  receive  it,  but  alleged  as  a  reason  why  he 
had  not  paid  it  to  Fellows,  and  why  he  could  not  safely  pay  it,, 
that  Doyle  departed  this  life  in  the  year  1844,  and  that  no  person 
had  administered  on  his  estate.     At  the  same  term,  the  Court  made 
an  order  that  Risley  forthwith  pay  to  the  plaintiff,  or  to  Fellows, 
the  sum  of  $109.64,  and  interest  at  the  rate  of  twenty  per  cent, 
per  annum  from  the  return  of  the   execution.     Risley  then  filed 
a  bill  in   Chancery   against    Fellows    and    the    unknown    legal 
representatives  of    Doyle,  setting   forth   the   foregoing  state  of 
facts,    and    reiterating    the    allegations    in    his    answer,    and 
praying  that  the  judgment  against  him   might   not  be  enforced. 
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On  this  bill,  lie  obtained  an  injunction.  At  the  succeeding  term, 
the  Court,  on  the  appearance  of  Fellows,  sustained  a  motion  to 
dissolve  the  injunction  and  dismiss  the  bill.  From  that  decision, 
Risley  prosecuted  an  appeal  to  this  Court. 

As  the  case  is  here  presented,  the  allegations  of  the  bill  must 
be  considered  as  true.  Do  they  show  sufficient  cause  for  the  in- 
terference of  a  Court  of  Equity  to  prevent  the  enforcement  of  the 
judgment  against  the  sheriff?  The  answer  must  be  in  the  affirm- 
ative. The  proceeding  against  the  sheriff  was  carried  on,  and  the 
judgment  obtained,  in  the  name  of  a  dead  man.  There  was,  in 
fact,  no  plaintiff.  The  proper  parties  were  not  before  the  Court, 
so  as  to  vest  it  with  jurisdiction.  The  proceeding  being  without 
vitality,  the  judgment  was  a  nullity.  It  would  constitute  no  bar 
to  another  proceeding  in  the  name  of  the  personal  representative 
of  Doyle.  The  authority  of  Fellows  to  receive  payment  was  re- 
voked by  the  death  of  his  client ;  and  from  that  time,  the  legal 
right  to  the  money  was  vested  in  the  personal  representative,  in 
whose  name  alone  it  could  be  demanded,  and  proceedings  insti- 
tuted for  its  recovery.  The  sheriff  could  not  safely  do  otherwise 
than  retain  the  funds,  until  demanded  by  the  personal  representa- 
tive. He  is  not  in  any  default  till  such  demand  is  made.  The 
demand  by  Fellows  established  no  official  delinquency,  for  his 
authority  to  receive  the  money  being  at  an  end,  the  demand  was 
nugatory.  He  had  no  personal  interest  in  the  collection  of  the 
money,  for  all  claim  on  the  plaintiff  for  professional  services  in  the 
case  was  fully  discharged  by  the  payment  made  him  by  the  sheriff. 

The  cases  cited  by  the  counsel  for  the  appellee,  to  show  that 
this  defence  was  available  in  the  proceeding  at  Law,  and  there- 
fore cannot  be  made  the  basis  of  a  suit  in  Equity,  have  no  appli- 
cation. There  was  no  vitality  in  that  proceeding  ;  the  decision 
of  it  could  neither  conclude  the  sheriff,  nor  the  representatives  of 
Doyle. 

The  decree  of  the  Circuit  Court  will  be  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings,  with  leave  to  the 
defendant  to  answer.  Decree  reversed. 

(a)  Brovni  v.  Parker,  15111.  R.  310  and  note;  Nolan  v.  Jackson,  16  111.  R.  273. 
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Benjamin  Smith  et  al.,  plaintiffs  in  error,  v.  Simmons  Sackett 
et  al.y  defendants  in  error. 

Error  to  Winnebago. 

Where  land  is  bought  by  one  person,  with  the  money  of  another,  and  title  made  to  the 
former,  there  is  a  resulting  trust  in  favor  of  the  latter  and  his  heirs . 

L.  M.,  wishing  to  purchase  a  tract  of  land,  borrowed  in  1839  a  sum  of  money  of  B.  S., 
and  used  it  to  purchase  the  land,  the  title  being  made  toS.  S.  in  trust  to  secure 
the  loan,  and  S.  S.  giving  a  bond  to  L.  M.  and  E.  M. ,  conditioned  to  convey  them 
the  land  on  re-payment  of  the  loan  with  interest  in  two  years.  Before  the  two 
years  had  elapsed  L.  M.  died,  leaving  an  mfant,  his  heir.  In  1846  S.  S.  sold  the 
land,  and  it  was  again  sold,  but  all  the  purchasers  were  chargeable  with  notice  of 
the  interest  of  the  infant.  The  infant  then  filed  his  bUl,  making  all  persons  inter- 
ested parties,  and  praying  for  an  account,  and  to  redeem,  and  that  the  land  might 
be  mortgaged  or  sold  in  order  to  raise  the  means  of  redeeming.  The  bill  stated 
that  the  infant  had  no  means  of  redeeming  but  through  this  property.  Held,  that 
a  demurrer  to  the  bill  was  improperly  sustained  ;  that  the  Court  should  order  an 
account  to  be  taken  to  determine  the  amoimt  of  the  incumbrances,  and  that  the 
money  be  raised  by  a  sale  or  mortgage  of  the  premises,  or  in  such  other  appropri- 
ate way  as  may  be  most  for  the  interest  of  the  infant,  and  applied  to  the  extin- 
guishment of  the  incumbrances. 

In  a  case  of  this  character,  a  tender  is  not  necessary  before  filing  the  bill. 

The  jurisdiction  of  a  Court  of  Equity  to  order  the  sale  or  mortgage  of  either  the  legal 
or  equitable  estate  of  an  infant  whenever  his  interest  requires  it,  is  indisputable. 

Laches  is  not  imputable  to  an  infant. 

A  person  interested  in  the  subject  matter  of  a  suit  in  Equity,  refusing  to  join  with 
the  complainant,  may  be  made  a  defendant,  though  his  interest  is  with  the  com- 
plainant. 

Bill  in  Chancery,  in  the  Winnebago  Circuit  Court,  filed  May, 
1846,  by  Benjamin  Smith,  Margaret  Smith,  his  wife,  and  Levi 
Moulthrop,  plaintiffs  in  error,  against  Simmons  Sackett,  Benja- 
min Sackett,  Erastus  Moulthrop,  Horace  Miller,  Gardiner  C. 
Miller,  and  Hiram  Waterman,  defendants  in  error,  and  heard  at 
the  October  special  term,  1848,  before  the  Hon.  Jesse  B.  Thomas. 
The  defendants  below  demurred  to  the  bill :  the  demurrer  was 
sustained,  and  the  bill  dismissed.  The  complainants  below  sued 
out  their  writ  of  error. 

The  bill  stated  that  in  1839  Levi  Moulthrop,  now  deceased, 
being  in  possession  of  a  tract  of  land  on  which  he  had 
made  valuable  improvements,  and  desiring  to  purchase  the 
same   at  the  government   sales,  sent    Erastus    Moulthrop     to 
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Connecticut  to  negotiate  a  loan.  The  latter  proceeded  to  Con- 
necticut and  made  arrangements  for  the  loan  with  Benjamin 
Sackett,  who  sent  his  brother,  Simmons  Sackett,  to  attend  the 
sales  and  take  the  legal  title  to  the  land  in  his  own  name,  to 
secure  the  payment  of  the  loan.  The  sum  advanced  for  the 
purchase  of  the  land,  was  $523.77  ;  but  in  addition  to  this 
sum,  the  Sacketts  were  to  be  reimbursed  their  expenses.  The 
land  was  bought,  the  title  taken  by  Simmons  Sackett,  and  a 
written  contract  thereupon  entered  into  between  Simmons  Sackett, 
of  the  one  part,  and  Levi  and  Erastus  Moulthrop,  of  the  other 
part,  by  which  the  latter  promised  to  pay  to  Benjamin  Sackett 
$560.00  with  interest,  in  two  years,  and  to  Simmons  Sackett 
$30.00  within  the  same  time,  and  Simmons  Sackett  on  his  part 
bound  himself  to  convey  the  land  to  the  Moulthrops  on  pay- 
ment of  these  sums.  Subsequently  Levi  Moulthrop  married 
complainant  Margaret,  and  soon  afterwards  died  leaving 
his  widow  pregnant  with  complainant  Levi,  to  whom  she 
afterwards  gave  birth,  he  being  the  sole  heir  of  Levi  Moul- 
throp, deceased.  The  bill  also  set  forth  various  negotia- 
tions between  Mrs.  George,  the  mother  of  complainant 
Margaret,  acting  in  behalf  of  Margaret  and  her  infant  son,, 
and  the  two  Sacketts,  which  it  is  not  necessary  to  state. 
The  bill  also  stated  that  the  infant  complainant,  Levi 
Moulthrop,  had  no  property  except  this  land,  out  of  which 
the  means  of  redeeming  this  land  could  be  raised.  The  bill 
prayed  for  a  decree  declaring  the  rights  of  the  complainants  ; 
that  an  account  be  taken  of  the  monev  chargeable  on  the 
land  ;  that  a  reasonable  time  be  allowed  to  pay  it,  in  order 
to  redeem  ;  that  complainant  Margaret  be  authorized  to 
raise  the  sum  by  mortgaging  the  land,  selling  the  timber, 
or,  if  necessary,  by  selling  the  land  ;  and  also  prayed  for  general 
relief. 

A  supplemental  bill  stated  a  conveyance  subsequent  to  the 
filing  of  the  original  bill,  by  S.  Sackett  to  Horace  Miller,  and  by 
Horace  Miller  to  Gardiner  C.  Miller  and  Hiram  Waterman,  and 
made  these  persons  parties. 
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BuRNAP,  for  plaintiffs  in  error. 

I.  The  complainants  claim  that  the  original  transaction 
between  the  decedent,  Levi  Moulthrop,  and  the  Sacketts,  was 
one  of  loan  and  mortgage. 

II.  Levi  Moulthrop,  deceased,  had  a  resulting  trust  in  the 
land. 

1.  By  means  of  the  loan  from  Benjamin  Sackett,  the 
money  advanced  by  him  became  Moulthrop's,  before  it  was 
invested  in  the  land,  and  its  investment  created  a  resulting 
trust  in  the  land  in  his  favor,  subject  only  to  a  lien  for  the 
re-payment  of  the  money  and  interest,  by  the  arrangement  of 
the  parties.  Page  v.  Page,8N.  H.  187.  Boyd-y.  McLean,  1  J. 
C.  R.  582,  591,  594. 

2.  The  pre-emption  right,  improvements,  and  claims  of 
Moulthrop  upon  the  public  lands,  were  a  sufiicient  considera- 
tion to  raise  a  resulting  trust.  Miller  v.  Davidson,  3  Gilm. 
526  ;  Switzer  v.  Skiles,  ih.  532-33,  and  cases  there  cited  ; 
Lewin  on  Trusts,  169.  The  payment  of  money  is  not  the  only 
foundation  for  a  resulting  trust.  Malir  v.  Malin,  1  Wend.  681. 
Courts  exercise  great  liberality  in  favor  of  resulting  trusts  : 
ib.  638. 

3.  The  claim  of  Moulthrop  to  the  lands  was  the  main  object  ; 
the  foundation  of  the  whole  thing.  The  obtaining  of  the  land 
and  getting  the  government  title,  were  auxiliary  and  accessory. 
Principale  trahit  ad  se  accessorium.  1  U.  S.  Annual  Dig.  365. 
Miller  v.  Davidson,  3  Gilm.  525,  527. 

4.  When  a  contract  of  mortgage  is  once  made,  any  subsequent 
deed  or  assurance  by  the  mortgagor  tending  to  perfect  the  title, 
enures  under  the  mortgage,  and  not  absolutely.  Even  a  fine  levied 
has  that  effect.  Coote  on  Mortgage,  130, 131, 132.  The  decedent 
verbally  agreed  that  his  right  under  the  pre-emption  laws  should 
pass  to  Simmons  Sackett,  and  his  claim  was  treated  in  the  same 
way.  He  and  Simmons  Sackett  went  to  the  land  sale  and  concur- 
red in  carrying  this  agreement  into  effect.  This  was  the  only  mode 
of  transferring  his  title  which  the  case  admitted  of,  and  for  the 
purposes    of    the    bill    must    be    considered    as    an  assurance 
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subordinate  to  the  contract  of  mortgage.  The  pre-emption  and 
claim  merged  in  the  title  of  Simmons  Sackett.  Miller  v.  David- 
son, 3  Gilm.  518. 

in.  When  the  question  is  whether  mortgage  or  not,  the  Courts 
always  establish  the  mortgage  claim  as  being  most  just  and 
beneficial  in  its  operation,  unless  the  circumstances  of  the  case 
clearly  show  the  intention  of  the  parties  to  have  been  other- 
wise.    Conway  v.  Alexander,  2  Peters'  Cond.  R.  479. 

IV.  Simmons  Sackett,  whether  considered  as  the  holder  of  a 
mortgage  interest,  or  of  land  subject  to  a  resulting  trust,  could 
not  be  allowed  to  deal  with  the  property  for  his  own  benefit,  or 
derive  any  profit  from  his  trust,  or  subject  the  lands  to  any  new 
charge,  to  impede  the  redemption.  Lewin  on  Trusts,  288,  289, 
290.  1  Story's  Eq.  Jur.,  317,  318.  Miller  v.  Davidson,  3 
Gilm.  527. 

Horace  Miller,  Gardiner  C.  Miller,  and  Waterman,  having 
purchased  with  full  knowledge  of  the  case,  cannot  be  in  any 
better  predicament  than  Simmons  Sackett.  Possession  of  com- 
plainants was  notice  to  them.  Their  condition  is  even  worse, 
for  they  have,  or  at  least  Horace  Miller  has,  been  most  active  in 
bringing  about  the  fraudulent  transfer. 

V.  Horace  Miller,  Gardiner  C.  Miller  and  Waterman  are  liable 
to  account  for  the  rents  and  profits  which  they  have  derived  from 
the  land. 

VI.  If  the  defendants  contend  that  the  transaction  between 
decedent  and  Simmons  Sackett  was  one  of  contract  for  sale,  and 
not  in  the  nature  of  a  mortgage,  the  complainants  still  have  equity. 

Whether  the  purchaser  must  in  all  cases  pay  the  purchase  money 
under  a  contract  of  sale,  before  filing  a  bill  for  conveyance,  is  a 
vexed  question,  about  which  the  decisions  have  not  been  uniform. 
It  must  doubtless  be  done,  unless  there  be  special  circumstances 
to  excuse  it.  Doyle  v.  Teas,  4  Scam.  202,  upon  the  whole,  is  not 
inconsistent  with  this  position,  although  in  that  case  tender  should 
have  been  made.  ,  A  fixed  rule  on  this  point  would  deprive  Courts 
of  Equity  of  some  of  their  most  beneficial  powers,  and  open 
wide  the  door  to  all  manner  of  fraudulent  contrivances  to  prevent 
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the  purchaser  from  availing  himself  of  his  rights.  2  Story's  Eq. 
Jur.  46,  §  742. 

Equity  in  case  of  contract  for  sale  and  conveyance  of  lands, 
regards  the  true  object  of  the  parties,  and  treats  them  as  mutual 
trustees  ;  the  purchaser,  of  the  money,  and  the  vendor,  of  the 
land.  A  decree  for  a  specific  performance  is  a  matter  of  course, 
unless  there  has  been  gross  laches  on  the  part  of  the  purchaser. 
2  Story's  Eq.  Jur.  81,  §  771 ;  83,  §  776,  and  note ;  85,  §  776. 

There  has  been  no  negligence  on  the  part  of  the  complainants. 
They  did  not  lie  by,  to  speculate  on  events,  as  was  the  conduct  of 
the  complainant  in  Doyle  v.  Teas,  4  Scam.  267  ;  but  they  kept 
possession  of  the  property,  and  did  all  in  their  power  to  raise 
and  pay  the  money  due,  and  always  manifested  an  intention  to 
insist  on  their  claim.  The  heir  of  the  decedent,  on  whom  the 
equitable  fee  descended,  being  an  infant  of  tender  years,  could 
not  exercise  any  control  in  the  matter. 

Marsh  and  Wight,  for  defendants  in  error. 

Although  the  bill  in  this  case  is  anomalous,  not  only  present- 
ing a  case  not  usually  found  in  proceedings  in  Courts  of  Equity, 
but  insisting  upon  such  relief  as  no  Court  has  ever  extended 
to  any  party  and  the  complainants'  counsel  has  not  seen  fit  to 
specify  in  what  category  it  belongs,  yet  the  defendants  have 
a  right  to  insist  that  it  shall  be  considered  and  adjudged  by 
some  known  and  settled  principles  which  Courts  of  Equity  have 
adopted. 

Whether^  therefore,  the  complainants  are  seeking  to  enforce 
a  specific  performance,  or  to  establish  a  resulting  trust,  or  to 
claim  the  benefits  of  the  relation  of  mortgagor  and  mortgagee, 
we  insist  that,  in  either  case,  they  have  not  shown  themselves 
entitled  to  the  relief  claimed. 

It  is  a  principle  well  defined  by  the  elementary  writers,  and 
enforced  by  all  Courts,  that  when  a  party  comes  into  a 
Court  of  Equity  to  claim  its  special  aid,  he  must  show  that 
he  is  in  a  condition  to  perform  his  own  part  of  the  contract, 
and   that  he    has  shown  himself  ready,   desirous,  prompt  and 
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eager  to  perform.  Courts  of  Equity  have  regard  to  time,  so  far 
as  it  respects  the  good  faith  and  diligence  of  the  parties.  2  Story's 
Eq.  Jur.  6-T,  §  776.  It  is  not  sufficient  alone  to  show  the  adverse 
party  in  default,  but  the  party  complaining  must  show  that  he  is 
not  liable  to  the  same  imputation,  or  in  other  words,  the  com- 
plainant must  come  into  Court  with  clean  hands.  A  Court  of 
Equity  will  only  compel  a  party  to  act  where  it  is  his  duty 
to  act  without  their  interference.  Doyle  v.  Teas,  4  Scam. 
265-6. 

But  whatever  relief  the  proper  parties  might  under  other  cir- 
cumstances have  had,  or  might  even  now  have,  under  the  contract 
set  forth  in  the  bill,  we  insist  that  the  complainants  have  entirely 
misconceived  their  rights,  in  any  event.  Sackett  never  made  any 
contract  at  all  with  Levi  Moulthrop.  Whatever  contract  he  made 
in  the  premises  he  made  with  Levi  and  Erastus  Moulthrop  ;  and 
if  any  rights  have  accrued  to  any  person  and  now  exist  under  that 
contract,  they  enure  equally  and  jointly  to  the  benefit  of  E.  Moul- 
throp ;  and  he  should  be  complainant  here  instead  of  defen- 
dant. 

The  counsel  for  the  plaintiffs  has  introduced  a  large  num- 
ber of  authorities  to  demonstrate  the  incidents  of,  and  the  prin- 
ciples established  by,  Courts  of  Equity,  growing  out  of  result- 
ing trusts. 

To  the  doctrine  established  by  these  cases,  we  make  no  objec- 
tion. But  is  this  a  resulting  trust  ?  Has  it  any  of  the  elements, 
any  of  the  characteristics  of  a  resulting  trust  ?  A  resulting  trust 
is  where  one  man  purchases  land  or  property  in  his  own  name 
(taking  the  legal  title)  with  the  money  or  property  of  another, 
furnished  for  that  purpose. 

In  such  cases  the  Courts  of  Equity,  in  view  of  the  stern  rule  of 
the  Statute  of  Frauds,  and  in  absence  of  other  than  parol  evidence, 
granted  relief,  and  established  the  doctrine  of  resulting  trusts. 
Botsford  V.  Burr,  2  J.  C.  R.  404  ;  Steere  v.  Steere,  1  do.  1. 

But  here  the  Court  is  called  upon  to  create  a  resulting  trust, 
where  no  money  or  consideration  was  ever  paid  by  the  cestui  que 
trust ;  where  the  property  of  which  the  trustee  acquired  the  title 
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by  his  own  money,  was  government  land  and  purchased  by  him  of 
the  government,  at  public  land  sale,  Moulthrop  having  no  inter- 
est, and,  as  the  bill  shows,  having  no  power  to  acquire  an  interest, 
in  it ;  and  moreover,  where  the  parties  themselves  have  by  their 
written  contract,  declared  whatever  there  is  of  a  trust  in  this  case. 

We  say,  then,  look  to  the  bond.  Whatever  rights  the  parties 
have  under  their  contract,  let  this  Court  enforce  ;  the  defendants 
will  be  content. 

It  is  however  insisted,  on  the  part  of  the  defendants,  that  not 
only  from  the  terms  of  the  original  contract,  but  from  every  inci- 
dent of  the  subsequent  negotiations,  the  only  legitimate  inference 
is,  that  the  parties  then,  and  always,  have  understood  their  con- 
tract to  be  no  more  or  less  than  an  agreement  to  sell. 

If  this  view  of  the  case  be  correct,  then  it  follows  that  the  time 
for  fulfilling  the  contract  having  so  long  since  expired,  the  plain- 
tiffs have  slept  upon  their  rights,  and  been  guilty  of  such  gross 
negligence,  they  are  not  entitled  to  any  relief,  and  much  less,  to 
the  aid  of  this  Court  to  restore  to  them  their  lost  rights,  whatever 
they  may  have  been. 

A  Court  of  Equity  will  not  vary  the  terms  of  a  contract,  or  the 
intentions  of  the  parties,  so  as  to  give  one  party  the  benefit  of  an 
extension  in  point  of  time,  for  which  he  has  not  stipulated  ;  nor  to 
restore  to  a  party  a  privilege  dependent  upon  payment  of 
money  at  a  stated  time,  where  that  privilege  is  lost  by  failure 
to  pay.  Robinson  v.  Cropsey,  2  Edw.  Ch.  R,  146-8  ;  Doyle  v. 
Teas,  4  Scam.  225. 

But  as  a  dernier  resort,  it  is  insisted  on  the  part  of  the  com- 
plainant, that  if  this  case  is  unlike  every  thing  else  known  in 
Equity  proceedings,  surely  it  bears  some  resemblance  to  the  case 
of  mortgagor  and  mortgagee  ;  and  numerous  authorities  have  been 
cited,  not  only  to  show  that  the  contract  in  this  case  was  a  mortgage, 
but  that  fthe  complainant  can  have  some  relief.  We  do  not  dis- 
pute the  doctrine  of  "  once  a  mortgage,  always  a  mortgage  ;"  nor 
but  that  Courts  of  Equity  have  gone  very  far,  to  give  to  contracts 
the  effect  of  a  mortgage,  even  where  the  parties  did  not  so  under- 
stand their  own  agreement ;  especially  where  great  injustice  would 
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Otherwise  result.  But  in  no  case  cited  does  it  appear  that  the 
grantor  claimed  to  be  a  mortgagor  of  property  to  which  he  neither 
had  nor  could  have  any  title,  as  in  this  case. 

Those  cases  are  all  based  upon  the  making  of  an  absolute  con- 
veyance, with  a  simultaneous  agreement,  on  the  part  of  the  grantee, 
to  re-convey  on  certain  conditions. 

But  even  in  such  cases,  it  is  not  every  agreement  to  re-sell  that 
the  Courts  will  determine  to  be  a  mortgage.  And  wherever  it  is 
manifest  that  the  parties  intended  to  make  a  defeasible  sale,  and 
not  a  mere  mortgage,  a  Court  of  Equity  will  leave  the  parties  to 
the  consequences  of  their  intentions.  Robinson  v,  Cropsey,  2 
Edw.  Ch.  R.  146. 

But  suppose  the  relation  of  mortgagor  and  mortgagee  to  exist^ 
wherein  have  the  complainants  shown  themselves  entitled  to  the 
relief  asked  for?  They  must  show  a  "prior  tender  of  the  money, 
and  a  refusal  to  accept  it,"  and  an  offer  "  in  express  terms,  to 
pay  the  amount  due,  with  costs."  Beekman  v.  Frost,  18  Johns. 
559,  570. 

It  may  be  unfortunate  for  the  complainants  that  they  are  poor, 
as  is  alleged  in  their  bill ;  but  poverty  is  not  a  good  reason  why 
this  Court  should  take  the  defendants'  property  and  place  it 
beyond  their  reach,  for  the  special  benefit  of  the  complainants. 
Goldsmith  v.  Osborne,  1  Edw.  Ch.  R.  562. 

Nor  can  it  now  avail  the  plaintiffs  to  insist  upon  some  other 
relief,  if  they  have  asked  for  too  much,  or  asked  amiss.  For  re- 
lief, inconsistent  with  the  specific  relief  prayed  for,  will  not  be 
granted  under  the  general  prayer.  Beekman  v.  Frost,  18  Johns. 562. 
In  further  illustration  of  the  questions  presented  in  this  case, 
vide  2  Johns.  Ch.  R.  405  ;  4  do.  75, 140  ;  5  do.  1  ;  6  Paige, 
480  ;  2  Story's  Rep.  620. 

BuRNAP,  in  reply. 

The  Courts  on  a  bill  to  redeem,  always  give  a  day  for  the  pay- 
ment of  the  money,  as  is  shown  by  the  rule  that  if  the  day  fixed 
for  payment  passes  without  payment,  it  is  equivalent  to  a  fore- 
closure. The  cases  quoted  by  the  counsel  for  the  defendant  show 
the  giving  of  a  day  of  payment.     18  Johns.  561. 
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Beekman  v.  Frost,  18  Johns.  559,  570,  does  not  require  a 
previous  tender.  In  Goldsmith  v.  Osborne,  1  Edw.  560,  in  which 
the  Court  say  that  the  complainant's  poverty  cannot  excuse  him 
from  offering  to  pay  the  money  due  in  order  to  have  relief,  the 
Court  assign  as  a  reason,  that  he  can  sell  his  equity  of  redemp- 
tion, without  the  interference  of  a  Court  of  Chancery.  In  the 
case  at  bar,  this  cannot  be  done,  because  the  equitable  fee  has 
descended  upon  an  infant ;  and  we  ask  the  Court  to  do  for  him 
what  an  adult  might  do  for  himself. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  By  the  application  of  a  few  well  understood  rules  of 
Chancery  Law,  no  difficulty  can  be  experienced  in  determining  the 
sufficiency  of  the  case  presented  by  the  original  and  amended  bills . 
If  this  were  to  be  considered  purely  as  a  bill  to  redeem  from  an 
equitable  mortgage,  as  such,  it  would  be  manifestly  insufficient ; 
for  it  is,  under  ordinary  circumstances,  essential  to  such  a  bill  that 
it  contain  an  offer,  clearly  expressed,  to  pay  the  redemption  money. 
18  Johns.  560,  570.  The  case  made  here,  however,  presents 
itself  to  the  Court  upon  other  and  broader  grounds.  This  is  an 
application  to  the  Court,  on  behalf  of  an  infant,  for  an  order  to 
dispose  of  a  part  of  the  infant's  estate  for  the  purpose  of  re- 
moving an  incumbrance  upon  it ;  and  that  such  estate  may  bring 
its  full  value  in  the  market,  or  may  be  made  available  for  the 
objects  proposed  without  a  sacrifice,  it  becomes  necessary  that  the 
Court  should  determine  the  nature  and  extent  of  the  infant's  in- 
terest in  the  premises.  Notwithstanding  the  bill  is  voluminous,  all 
that  is  really  essential  to  a  full  understanding  of  the  equities,  as 
presented  by  the  bill,  so  far  as  is  necessary  for  the  decision  of  the 
case,  can  be  stated  in  few  words. (a) 

It  appears  that,  in  1839,  Levi  Moulthrop  was  the  owner 
of  valuable  improvements  on  several  tracts  of  public  land, 
which  are  now  the  premises  in  controversy,  which  he  was 
desirous  of  purchasing  of  the  government ;  and  in  order 
to  procure  the  necessary  funds  for  that  purpose,  he  sent  the 
defendant    Erastus   Moulthrop    to    Connecticut,  who  negotiated 

(o)  Morgan  V.  Her  rick,  2ini.  K.  481. 
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a  loan  with  the  defendant  Benjamin  Sackett,  for  the  sum  of 
$530.00,  on  a  credit  of  two  years.  It  was  a  part  of  this  arrange- 
ment that  Simmons  Sackett  should  come  from  Ohio  to  Illinois  to 
see  to  the  investment  and  security  of  the  money,  and  that  his  ex- 
penses and  a  reasonable  compensation  for  his  services  should  be 
considered  as  a  part  of  the  loan,  and  secured  upon  the  land.  In 
pursuance  of  that  arrangement,  the  land  was  purchased  by  Sim- 
mons Sackett,  and  the  title  taken  in  his  own  name  in  trust  for  the 
purpose  of  securing  the  loan,  and  he  executed  a  bond  to  Levi 
and  Erastus  Moulthrop,  conditioned  for  the  conveyance  of  the 
premises  to  them  upon  the  payment  of  $630.00  with  interest  in 
two  years.  No  very  clear  reason  is  given  in  the  bill,  showing 
why  the  name  of  Erastus  was  put  in  the  bond  with  that  of  Levi, 
and  whether  the  averments  of  the  bill  are  sufficient  to  show  that 
the  whole  transaction  was  for  the  benefit  of  Levi,  it  is  not  neces- 
sary now  to  determine.  Within  a  year  after  this,  Levi  Moulthrop 
died,  leaving  the  complainant  Margaret  his  widow,  and  shortly 
after  his  death  was  born  the  complainant  Levi  Moulthrop,  who  is 
his  only  heir  at  law.  The  bond  for  a  deed  was  in  the  possession 
of  Levi  Moulthrop  at  the  time  of  his  death,  of  which  Erastus  soon 
after  improperly  obtained  the  possession,  and  afterwards  deliv- 
ered it  up  to  Benjamin  Sackett.  A  long  history  of  negotiations 
is  related  in  the  bill,  which  took  place  between  the  friends  of  the 
infant  and  the  Sacketts  after  the  death  of  Levi  Moulthrop,  which 
we  do  not  deem  it  necessary  to  notice.  Horace  Miller,  in  1846, 
purchased  and  received  a  conveyance  of  the  lands  from  Sim- 
mons Sackett,  and  afterwards  conveyed  to  Gardiner  C.  Miller  and 
Hiram  Waterman,  all  of  whom  were  chargeable  with  notice  of 
the  infant's  interest.  The  statements  of  the  bill  are  admitted  to 
be  true  by  the  demurrer,  which  was  sustained  by  the  Circuit  Court, 
and  the  bill  dismissed. 

That  the  infant,  Levi  Moulthrop,  has  an  equitable  interest 
in  these  lands,  if  the  statements  of  this  bill  are  true,  does 
not  admit  of  controversy.  The  money  with  which  the  land 
was  purchased,  was  loaned  to  his  ancestor  by  Benjamin  Sack- 
ett,   and  the  title   vested   in    Simmons    Sackett  to    secure    the 
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re-payment  of  the  loan.  The  money  of  Levi  Moulthrop 
purchased  the  land,  and  the  law  will  raise  a  resulting  trust  in 
his  favor.  So  far  as  the  rights  of  the  infant  in  the  land  are 
concerned,  this  case  is  identical  in  principle,  with  those  of  Boyd 
V.  McLean,  1  Johns.  Oh,  R.  582,  and  Page  v.  Page,  8  New 
Hamp.  187.  Where  the  facts  are  admitted,  as  they  are  in  this 
case,  to  enter  upon  a  discussion,  or  to  refer  further  to  authorities 
to  prove  that  the  law  will  raise  a  resulting  trust  in  favor  of  one 
to  whom  the  loan  was  made,  and  for  whom  the  land  was  pur- 
chased, would  be  a  work  of  supererogation.  If  it  were  important 
to  determine  now  the  exact  extent  of  the  complainant's  rights,  it 
might  be  necessary  to  refer  more  particularly  to  the  precise 
statements  of  the  bill.  For  the  present  purpose  it  is  sufficient 
that  the  infant  has  rights  there,  which  it  is  the  duty  of  the 
Court  to  protect.  That  these  lands  were  incumbered  for  the 
re-payment  of  the  money  advanced  to  procure  the  title  from  the 
government,  cannot  be  denied ;  but  when  that  is  paid,  neither 
the  Sacketts,  nor  the  Millers,  nor  Waterman,  have  any  further 
interest  in  the  land.  Nor,  as  the  case  stands  now,  can  the 
infant  be  charged  with  those  extraordinary  expenses  that  have 
been  incurred  in  the  course  of  the  various  negotiations,  which 
have  transpired  since  the  death  of  his  father,  and  which  have 
swelled  the  amount  now  claimed  to  near  $1,200.00.  Neither 
the  mother  of  the  infant,  nor  Mrs.  George,  nor  any  other  per- 
son, had  a  right  so  to  intermeddle  with  the  infant's  interest 
as  to  create  incumbrances  upon  it.  No  guardian  seems  ever  to 
have  been  appointed  for  the  infant,  nor  would  a  guardian  have 
been  allowed  to  have  embarrassed  or  trifled  with  the  infant's 
estate,  without  the  express  order  of  the  Court.  The  Court  of 
Equity  is  the  general  guardian  of  all  infants  within  its  jurisdic- 
tion, and  it  is  one  of  its  most  sacred  duties  to  watch  with  a  vigilant 
eye,  and  see  that  their  rights  and  interests  are  not  trifled  away 
or  sacrificed,  and  that  they  are  not  made  the  prey  of  either  their 
own  kindred  or  strangers.  They  are  incapable  of  protecting 
their  own  interests,  and  hence  cannot  be  guilty  of  laches.  Davis 
V.  Harkness,  1  Gilm.  178. 
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Whether  the  complainant  Margaret,  after  she  attained  her 
majority,  further  incumbered  whatever  interest  she  has  as  the 
widow  of  Levi  Moulthrop,  deceased,  it  is  unnecessary  for  us  now 
to  inquire. 

The  jurisdiction  of  the  Court   of  Chancery  to  order  the  sale  of 
the  whole,  or  a  portion  of  the   estate  of  an  infant,  or  to  order  it 
to  be  incumbered  by  mortgage   whenever  the  interest   of  the 
infant  demands  it,  will  not  be  denied,  whether  that  interest  be  of 
a  legal  or  an  equitable  nature.     Such  is  one  of  the  objects  of  this 
suit,  and  it  certainly  seems  that  the  case  made  by*the  bill  shows  a 
strong  necessity  for  the  exercise  of  that  power.     As  I  have  already 
shown,  the  infant  has  an  equitable  interest  in  this  land  of  consid- 
erable value,  for  the  property  is  averred  to  be  worth  some  three 
thousand  dollars.     The  interest  of  the   infant  manifestly  requires 
that  the  lien  or  incumbrance  upon  the  estate  should  be  discharged. 
The  bill  shows  that   the  infant  has   no   property  or  means  out  of 
which  the  necessary    funds    can    be    raised    to    discharge  this 
incumbrance,  except  the  property  itself.     The   very  statement  of 
the  case  demonstrates  the   necessity   of  the  interposition  of  the 
Court.     But  before  the  Court  will   order   a  sale  of  the  infant's 
interest,  it  must  ascertain  that  he  has  an  interest  there,  and  also 
the  nature,  character  and  extent  of  that  interest.     This  is  neces- 
sary for  the  double  purpose  of  securing  the  full  value  of  the  por- 
tion sold,  and  to  see  that  it  is   not   infringing  upon  the  rights  of 
others.     Hence  the  necessity  of  bringing  all  parties  who  appear 
to  be  interested  either  legally   or   equitably  in  the  estate  before 
the  Court,  that  they  may  assert  and  defend  their  rights.     But  it 
is  objected   that    as    Erastus    Moulthrop's    interest    appears  to 
be  with  the  complainants   rather   than  against   them,    he  should 
have   been    joined    with   the    complainants   instead    of    being 
made  a  defendant.     But  this  is   not   so.     If  he  did  not  choose 
to  unite  with   the  complainants,  it  is  hardly  necessary   to  say 
that  it  was  the  proper  course   to  make  him  a   defendant.     He 
was  then  properly  before   the    Court,  and   bound  to  look  after 
his  interests,  whatever  they    were.      All  parties  being   before 
the  Court,  and  a  case   being   made  which   requires  its  interposi- 
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tion  in  order  to  protect  the  rights  of  the  infant,  in  the  exercise  of 
its  proper  jurisdiction  for  that  purpose,  it  must  determine  "what 
"ffas  the  nature  of  the  original  transaction. 

This,  as  we  have  before  seen,  was  in  the  nature  of  a  mortgage, 
or  security  for  a  loan  of  money,  and  as  a  necessary  incident,  the 
Court  must  determine  the  amount  of  the  incumbrance.  This, 
too,  it  has  the  means  of  doing  properly,  for  all  the  parties  are 
before  it  who  will  be  interested  in  taking  the  account.  This  is 
indispensably  ^jecessary,  also,  in  order  to  enable  the  Court  to 
determine  how  'much  money  shall  be  raised  out  of  the  infant's 
estate.  When  this  is  done,  the  Court  will,  as  a  matter  of  course, 
direct  the  proper  application  of  the  fund  thus  raised,  in  extin- 
guishment of  the  lien.  Thus  will  the  Court,  having  properly 
acquired  jurisdiction,  not  only  of  the  subject  matter,  but  of  all 
the  parties  interested,  do  complete  justice  between  all.  It  is  for 
the  very  purpose  of  thus  doing  ample  justice,  that  Courts  of 
Equity  require  all  parties  interested  to  be  brought  before  them. 
This  very  case  shows  the  propriety  of  the  rule,  that  when  the 
Court  once  acquires  jurisdiction  of  a  cause,  it  will  retain  it  so  as 
to  do  complete  justice  to  all  interested.  It  would  be  unreasonable 
and  vexatious  for  the  Court  now  to  say,  that  it  will  ascertain  and 
determine  the  rights  of  the  parties,  and  will  order  the  necessary 
funds  to  be  raised  to  discharge  the  lien,  and  then  stop  short  with- 
out directing  the  proper  application  of  the  funds.  Should  the 
Court,  with  all  the  means  before  it  of  closing  the  whole  affair  at 
once,  with  justice  to  all,  refuse  to  settle  it  in  this  proceeding,  and 
require  another  bill  to  be  filed  after  the  complainants  are 
able  to  make  a  more  formal  oJBfer  to  redeem  ?  Such  a  pro- 
ceeding would  be  equally  detrimental  to  both  parties,  and 
in  manifest  violation  of  one  of  the  plainest  rules  of  Equity. 
Of  what  benefit  could  it  be  to  the  defendants  to  be  brought 
in  to  defend  another  suit,  when  all  the  questions  in  contro- 
versy had  been  already  settled  in  this  ?  The  very  state- 
ment of  the  proposition  shows  its  impropriety.  The 
misapprehension  consists  in  supposing  that  the  primary  object 
of  the  bill  is   to   redeem.       That  is   not  so.      The  first  and 
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great  object  of  the  bill  is  to  invoke  the  aid  of  tbe  Court  to  raise  a 
fund  out  of  the  infant's  estate  to  redeem  with,  in  order  to  do 
which  properly,  it  is  indispensable  to  settle  the  rights  of  the  par- 
ties, and  when  this  is  done,  it  follows  as  an  incident,  that  the 
fund  thus  raised  shall  be  applied,  and  the  incumbrance  discharged. 

The  view  which  we  take  of  the  case,  shows  that  the  authorities 
referred  to,  proving  that  a  tender  must  be  made  and  the  money 
brought  into  Court,  when  it  is  called  upon  to  enforce  a  specific 
performance  of  an  agreement  for  the  sale  of  land,  do  not  apply. 
Were  the  incidental  although  ultimate  object  to  be  accomplished, 
the  specific  performance  of  such  an  agreement,  instead  of  the 
satisfaction  and  removal  of  an  incumbrance,  justice  would  seem 
to  require  the  application  of  the  same  rule. (a) 

Without  this,  there  would  be  a  wrong  without  a  remedy.  We 
should  be  loth  to  admit  that  the  power  of  the  Court  is  inadequate 
to  protect  the  rights  of  the  infant,  and  yet  such  would  be  the  case 
were  we  to  hold  that  the  Court  cannot  grant  relief  in  this  case. 
The  Court  must  do  for  the  infant,  all  that  an  adult  could  do  for 
himself,  without  imputing  to  him  neglect  for  not  having  acted 
when  he  was  incapable  of  acting.  If  the  defendants  were  not 
satisfied  with  the  procrastination,  they  should  have  brought  the 
infant  before  the  Court,  and  asked  its  interference.  The  kind  of 
relief  here  indicated  is  asked  for  in  the  prayer  of  the  bill,  but 
whether  the  Court  will  order  the  money  to  be  raised  by  a  sale  or 
a  mortgage  of  the  estate,  or  in  some  other  appropriate  way,  the 
Court  will  determine  at  the  proper  time,  as  may  seem  most  for 
the  interest  of  the  infant.  We  have  no  doubt  but  a  proper  case 
for  relief  is  substantially  made  out  by  the  bill,  and  that  the 
demurrer  was  improperly  sustained. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs,  and  the 
suit  remanded,  with  leave  to  the  defendants  to  withdraw  their 
demurrer  and  answer  to  the  merits  of  the  bill  as  they  shall  be 
advised. 

Decree  reversed. 

(a)  Webster  t.  French,  11  HI.  R.  254. 
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The  Board  of  Trustees  of  the  Illinois  and  Michigan 
Canal,  appellants,  v.  Phtlo  A.  Haven  and  Orlando  H. 
Haven,  appellees. 

Jiypeal  Jroni  Will. 

The  Act  of  Congress,  approved  March  30th,  1822,  authorizing  the  State  of  Illinois  ta 
survey  and  mark,  through  the  public  lands  of  the  United  States,  the  route  of  the 
Canal  connecting  the  Illinois  River  vrith  the  southern  bend  of  Lake  Michigan,  and. 
reserving  forever  from  any  sale  to  be  made  by  the  United  States,  and  vesting  in 
said  State  for  a  Canal,  ninety  feet  on  each  side  of  said  Canal,  does  not  apply  to  the 
sixteenth  sections .  These  sections  VFere  not  public  lands  at  the  passage  of  this 
Act,  having  been  granted  to  the  State  for  the  use  of  schools  under  the  Congres- 
sional Ordinance  of  April  18th,  1818,  and  the  Ordinance  adopted  by  the  Conven- 
tion, August  26th,  1818,  accepting  the  propositions  of  Congress. 

In  a  grant  by  the  United  States,  of  land  bordering  on  a  stream  not  navigable,  it  ap- 
peared by  the  minutes  in  the  Surveyor's  Office  that  the  stream  was  meandered,  but 
there  vras  no  marked  line  upon  the  plat  by  which  the  grant  was  made,  limiting 
the  grant  to  the  margin  of  the  stream  :  Held,  that  the  grantee  took  to  the  centre 
thread  of  the  stream.  A  meandered  line  run  for  the  purpose  of  determining  the 
quantity  of  land  in  the  fraction  is  not  a  boundary. 

The  grantee  of  land  bordering  on  a  stream  not  navigable  takes  to  the  centre  of  the 
stream  unless  there  is  an  express  reservation  confining  htm  to  the  margin,  and  is 
entitled  to  recover  damages  against  a  party  who,  to  his  injury,  diverts  the  water 
passing  over  his  land  from  its  natural  channel. 

This  case  was  submitted  to  the  Circuit  Court  o£  Will  county, 
at  the  October  term,  1848,  the  Hon.  Jesse  B.  Thomas  presiding, 
upon  an  agreed  statement  of  facts.  The  appellees,  who  were  the 
plaintiffs  below,  claimed  damages  of  the  appellants,  defendants 
below,  for  injury  to  their  mill,  resulting  from  a  diversion  by  said 
defendants  of  the  water  of  the  Des  Plaines  E-iver,  from  the  mill 
of  said  plaintiffs.  The  Circuit  Court  decided,  upon  the  agreed 
case  submitted  to  it,  that  the  plaintiffs  were  entitled  to  damages, 
the  amount  to  be  determined  in  the  manner  pointed  out  in  said 
agreement.  Each  party  to  the  agreement  stipulated  for  the  right 
of  appeal,  and  the  defendants  below  appealed  from  the  decision 
of  the  Circuit  Court.  The  agreed  case  is  set  forth  in  the  Opinion 
of  the  Court. 
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E.  W.  Tracey,  for  tlie  appellants,  contended  that  the  condi- 
tion of  the  grant  of  Canal  lands  by  Act  of  Congress  of  1822, 
was  subject  to  the  control  of  the  General  Government.  The 
Act  of  1827  was  an  extension  of  the  time  of  compliance  with 
the  conditions  of  the  grant,  and  was  a  waiver  of  the  condition  of 
the  Act  of  1822.  The  old  grant  stood  unrepealed,  and  by  the 
second  grant  became  absolute.     2  U.  S.  Dig.  472,  §  38. 

The  plaintiffs  below  purchased  with  full  knowledge  of  these 
Acts,  and  at  their  own  peril.  They  cannot  now  come  in  and 
resuscitate  an  obligation  fully  discharged,  and  a  condition  fully 
waived.  The  grant  itself  is  no  longer  voidable  by  the  United 
States  or  by  the  State.  The  State  held  in  trust  and  could  not 
sell  in  contravention  of  that  trust. 

It  is  contended  by  the  appellees  that  there  being  no  express 
reservation,  the  rights  of  the  grantee  extend  to  the  thread  of 
the  stream.  It  does  not  follow,  as  a  matter  of  course  that  every 
purchase  upon  a  stream  extends  to  the  centre  of  the  stream.  The 
question  is  to  be  determined  on  a  construction  of  the  grant. 
Land  does  not  pass  as  appurtenant  to  land.  All  maps,  plats,  &c. 
are  to  be  taken  in  connection  with  the  grant  to  aid  in  its  construction. 

The  counsel  cited  2  Smith's  Leading  Cases,  193,  and  read 
and  commented  upon  the  principles  there  laid  down.  He  also 
cited  Chiles  i;.  Starr,  4  Hill's  (N.  Y.)  R.  369,  in  which  the 
authorities  are  fully  quoted;  also  Hardin,  259. 

He  also  contended  that,  by  the  grant  and  plats  of  record,  the 
plaintiffs  were  shut  off  by  the  meanders  of  the  stream  from  as- 
serting their  claims,  and  quoted  and  commented  upon  the  case 
of  Middleton  v.  Pritchard,  3  Scam.  510.  If  meanderings  are 
laid  down  upon  the  plat,  the  plat  furnishes  evidences  to  aid  in 
the  construction  of  the  grant. 

I.  M.  Wilson  and  J.  H.  Collins,  for  the  appellees. 

The  plaintiffs,  being  owners  of  the  land  on  both  sides  of  the 
Des  Plaines  River,  own  the  bed  of  the  river  and  the  exclusive 
right  to  use  the  water  in  the  stream  as  it  is  accustomed  to  run  in 
its  natural  channel. 
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Grants  of  land  upon  streams  above  tide  water  carry  to  tlie 
grantee  the  exclusive  right  to  the  centre  of  the  stream.  Neither 
the  State  nor  an  individual  has  a  right  to  divert  the  stream.  It 
would  require  an  express  exception  in  the  grant,  or  immemorial 
usage,  to  limit  the  title  of  the  owner  to  the  edge  of  the  river. 
3  Kent's  Com.  427. 

If  the  same  person  be  owner  of  the  land  on  both  sides  of  the 
river  he  owns  the  whole  river  to  the  extent  of  the  length  of  his 
lands  upon  it:  lb.  428.  This  doctrine  is  sustained  by  all  the  author- 
ities in  England  and  America,  and  ably  illustrated  in  the  following 
cases :  Ex  parte  Jennings,  6  Cowen,  527  and  note  ;  People  v. 
Piatt,  17  Johns.  209  ;  Hooker  v.  Cummings,  20  do.  90  ;  The 
People  V.  Canal  Appraisers,  13  Wend.  371 ;  Commissioners 
Canal  Fund  v.  Kempshall,  26  do.  404. 

The  fact  that  the  stream  is  meandered  does  not  alter  the  rule 
of  law  as  above  laid  down.  This  identical  question  was  decided 
in  the  Supreme  Court  of  Ohio  in  the  case  of  Goort  v.  Chambers, 
Ohio  Cond.  R.  643.  In  the  case  of  Middleton  v.  Pritchard,  3 
Scam.  510,  the  Supreme  Court  of  this  State  have  decided  this 
question,  and  reversed  the  decision  of  the  Circuit  Court  upon  the 
express  ground  that  it  refused  to  instruct  the  jury,  that,  in  the 
case  of  land  upon  a  stream  meandered,  the  owner  of  the  land 
owned  to  the  centre  of  the  stream  ;  and  the  Court  say  (p.  522) 
*'  the  meandering  is  for  the  purpose  of  ascertaining  the  quantity 
of  the  land,  and  connot  control.     It  is  sold  more  or  less." 

The  defence  is,  that  by  Act  of  Congress,  March  30th,  1822, 
ninety  feet  on  each  side  of  the  Canal  was  granted  to  the  State 
of  Illinois,  under  whom  defendants  claim.  This  position  can 
only  affect  the  lots  on  the  west  side  of  the  river. 

The  answer  is,  the  Act  became  inoperative  aad  the 
title  revested  in  the  United  States,  upon  the  failure  of  the 
State  to  perform  the  conditons  annexed  to  the  grant.  No 
entry  is  necessary  to  revest,  on  failure  to  perform  condition 
subsequent,  unless  there  is  an  actual  possession.  No  entry 
is  necessary  by  the  General  Government  in  order  to  re- 
possess itself    of    land  which  reverts,   by   the   terms   of     the 
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grant,  upon  the  failure  of  the  grantee  to  perform  a  condition. 
Kennedy  v.  McCartney,  4  Porter  (Ala.)  141 ;  3U.  S.  Dig.  309. 

But  the  Grovernment  did  enter  by  her  agents  and  survey  the 
same,  and  in  1835  sold  a  portion,  without  reservation,  under  a 
proclamation  by  the  President. 

The  Act  of  March  2d,  1827,  grants  alternate  sections,  includ- 
ing same  land  in  part.  None  of  the  conditions  in  the  former  Act 
having  been  complied  with,  the  Act  of  1827  does  not  recognize 
the  existence  of  the  former  Act.  It  is  not  amendatory  to  it,  and 
does  not  extend  the  time  for  completing  the  Canal  under  the  Act 
of  1822,  but  limits  a  time  for  the  completion  of  a  Canal  inde- 
pendent of  that  Act. 

But  the  land  was  granted  to  the  State  for  the  use  of  schools 
by  the  Ordinance  of  1818  (Rev.  Stat.  p.  27,  §  1)  and  cannot  be 
affected  by  a  subsequent  grant  of  the  same  lands,  even  admitting 
the  Act  of  1822  to  be  in  force. 

This  grant  was  for  a  valuable  consideration,  as  our  Supreme 
Court  decided  in  the  case  of  Bradley  v.  Case,  3  Scam.  585. 

N.  H.  Purple,  for  the  appellants,  in  conclusion,  contended  that 
the  maps  referred  to  in  the  agreed  statement  show  the  surveys  to 
have  been  made  by  the  Government  in  1822  along  the  borders 
of  the  stream.  There  is  no  difficulty  about  the  law  on  this  sub- 
ject ;  the  only  question  is  one  of  construction,  whether  the  grant 
is  to  the  stream  by  its  meanderings,  or  to  the  middle  thread.  The 
view  we  contend  for  is  not  in  conflict  with  the  case  of  Middleton 
V.  Pritchard,  3  Scam.  510.  The  Court  say  that  there  was  noth- 
ing to  show  the  meanderings  :  here  we  have  a  plat  to  show  them, 
and  beyond  these,  the  grantee  cannot  go. 

The  State  has  divided  the  school  section  into  lots  and  sold  them 
by  the  plat  and  not  otherwise. 

In  regard  to  the  condition  in  the  Act  of  Congress  of  1822,  as 
matter  of  mere  law  it  may  be  true  that  the  Government,  being  a 
sovereignty,  need  not  enter  for  condition  broken ;  but  in  this 
case  Congress,  by  its  Act  of  1827,  designed,  not  to  repeal  its 
original  grant,  but  to  carry  out  its  original  intention. 
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The  counsel  alao  referred  to  several  Acts  of  the  Legislature 
passed  prior  to  the  original  sale  of  the  lots  in  question  by  the 
State,  and  giving  the  power  to  the  Canal  Commissioners  to  take 
and  use  water,  &c. ,  from  the  land  of  the  State,  and  contended 
that  the  rights  of  subsequent  purchasers  from  the  State  were  to 
be  construed  with  reference  to  these  Acts. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  This  case  comes  before  us  on  appeal  from 
the  decision  of  the  Circuit  Court  upon  the  following  agree- 
ment : 

"The  plaintiffs  and  defendants  in  this  cause  agree  upon  the 
following  statement  of  facts  to  be  submitted  to  the  Court  for  its 
decision  thereon : 

The  plat  hereunto  annexed,  No.  1,  is  a  plat  of  section  sixteen, 
in  township  thirty-five  north,  of  range  ten  east  of  the  third  prin- 
cipal meridian,  and  also  the  plat  of  section  nine,  in  the  same 
township,  being  true  plats  of  said  sections  as  returned  by  the  Sur- 
veyor General  of  the  United  States,  and  deposited  in  the  Land 
Office  of  Chicago,  on  which  said  plat  is  represented  the  Des  Plaines 
River,  as  it  runs  through  said  sections ;  .  and  it  is  admitted  that 
said  Des  Plaines  River  is  meandered  through  the  entire  length  of 
said  sections,  as  appears  by  the  minutes  of  said  survey,  in  the 
said  Surveyor's  Office,  a  copy  of  which  minutes  is  also  attached, 
marked  2,  and  delineated  on  said  maps. 

.  It  is  also  admitted  that  said  section  sixteen  is  one  of  the  sec- 
tions granted  by  Congress  to  the  State  of  Illinois,  for  the  use  of 
the  inhabitants  of  the  township  in  which  the  same  is  situated  for 
the  use  of  schools,  and  accepted  by  an  Ordinance  of  the  25th 
August,  1818,  accepting  certain  propositions  made  by  Congress, 
April  18,  1818. 

It  is  also  admitted  that  the  plat  hereto  annexed,  marked  3,  is  a 
true  copy  of  the  plat  of  said  section  sixteen,  as  duly  laid  out  and 
sub-divided,  and  certified  and  acknowledged,  and  recorded  accord- 
ing to  law,  and  as  set  forth  on  said  plat ;  and  a  plat  of  said  River 
and  Canal  with  the  dams,  basins,  and  locks,    as   made   and  con- 
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structed  from  Lockport.  four  and  a  half  miles  above  the  said 
plaintiflFs,  to  and  below  the  said  plaintiffs'  mills,  is  hereto  annex- 
ed, marked  No.  4. 

It  is  also  admitted  that  at  a  sale  of  lots  in  said  section  sixteen, 
in  October,  1834,  by  and  under  the  authority  of  the  State,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  John  H. 
Kinzie  purchased  lots  one  and  two,  in  block  fifty-seven,  and  that 
Patents  issued  to  JohnH.  Kinzie  for  the  same  in  1835,  conveying 
title  in  fee  simple,  as  by  law  directed,  and  that  said  John  H. 
Kinzie  conveyed  to  Martin  H.  Demmond  and  John  M.  Wilson  his 
title  as  above  stated,  and  that  Martin  H.  Demmond  and  John  M. 
Wilson  subsequently  conveyed  the  same  to  the  plaintiffs  herein. 
Lots  one  and  four,  in  block  fifty-six,  were  sold  at  the  sale  of  said 
section  in  1834,  were  afterwards  purchased  by  the  plaintiffs  for 

taxes,  and  a  deed,  bearing  date ,  obtained  of  the  sheriff,  and 

they  have  until  this  time  remained  in  undisputed  possession  of  said 
lots,  except  so  much  of  them  as  has  been  appropriated  by  the  Canal. 

It  is  admitted  that  the  Illinois  and  Michigan  Canal  was  com- 
menced in  1836,  and  that  portions  of  the  Canal  through  said 
sections  were  put  under  contract  in  1838,  and  the  guard  lock  on 
section  nine,  near  the  dam  across  said  River,  first  above  said  sec- 
tion sixteen,  was  commenced  in  1840,  by  digging  the  pit  in  the 
spring  and  a  part  of  the  stone  laid  in  the  fall.  The  stone  for  the 
same  was  quarried  and  dressed  during  the  spring  and  summer  of 
the  same  year.  The  stone  for  the  said  dam  on  section  nine 
(which  is  a  cement  and  cut-stone  dam),  was  commenced  being 
quarried  and  cut  the  same  season,  and  the  dam  was  commenced 
the  following  season,  and  finished  in  the  fall  of  1841.  The  con- 
tracts for  building  said  dam  and  lock  were  made  in  1839,  and  it 
was  generally  understood  as  early  as  1839  that  said  lock  and  dam 
were  to  be  built.  * 

It  is  agreed  that  in  the  spring  of  1839  the  plaintiffs  commenced 
building  a  mill  on  said  lot  one,  in  block  fifty-seven,  on  section 
sixteen,  and  also  a  dam  across  the  Des  Plaines  River,  connecting 
said  lot  one  in  block  fifty-seven  on  the  east  bank  of  said  River 
with  the  division  line  between  lots  one  and  four  in  block  fifty-six, 
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on  the  west  bank  of  said  River,  and  completed  said  dam  and  saw- 
mill so  as  to  use  the  same  in  the  following  October  or  Novem- 
ber. Soon  thereafter,  the  Commissioners  of  the  Illinois  and 
Michigan  Canal,  in  constructing  said  Canal,  removed  the  west  end 
of  said  dam  so  that  it  became  connected  with  the  east  bank  of 
the  Canal,  which  bank  encroached  upon  the  natural  channel  of 
the  river  about  ten  feet. 

The  head  and  fall  at  said  plaintiffs'  dam,  used  by  them  in 
propelling  their  machinery,  is  six  feet,  leaving  a  fall  on  said  lots 
one  and  two  in  block  fifty-seven  of  about  six  inches  more.  In 
the  year  1842,  the  plaintiffs  also  built  a  grist-mill  on  said  lot 
two  in  block  fifty-seven,  also  added  to  the  saw-mill  a  lath  mill,  in 
1843,  and  built  a  dwelling  house  on  said  lot  one  in  block  fifty-seven, 
in  1846,  and  also  a  machine  shop  on  said  lot  one  in  block  fifty- 
seven,  in  1847.  Said  mills  and  buildings  have  been  used  by  the 
plaintiffs  for  the  use  and  purposes  for  which  they  were  built, 
from  the  time  they  were  built  as  aforesaid  till  the  twentieth  day 
of  April,  1848  ;  the  water  in  said  River  being  at  times  insuf- 
ficient for  all  said  machinery.  On  the  twentieth  of  April,  1848, 
the  defendants  diverted,  or  caused  to  be  diverted  into  the  Canal 
for  the  use  of  said  Canal,  from  the  natural  channel  of  the  River, 
the  whole  or  principal  part  of  the  waters  of  said  River,  by  turn- 
ing the  same  from  the  basin  made  in  said  River  by  means  of 
the  dam  on  section  nine,  being  a  Canal  section,  and  about  half 
a  mile  above  the  dam  of  said  plaintiffs,  so  that  the  plaintiffs 
are  wholly  deprived  of  the  use  of  the  water  at  their  said  mills, 
and  have  not  since  been  able  to  run  their  machinery.  From 
the  time  of  putting  this  portion  of  the  Canal  under  contract 
in  1838,  and  up  to  the  year  1843,  there  had  been  no  change 
in  the  original  plan  of  supplying  the  Canal  with  water 
from  Lake  Michigan  by  the  deep  cut,  as  originally  con- 
templated, and  all  contracts  let  previous  to  1843,  and  all  the 
arrangements  of  said  Canal  were  made  notoriously  upon  the 
plan  aforesaid,  and  with  a  view  to  supply  the  Canal  from  Lake 
Michigan. 

It  is  also  admitted  that  the  Des  Plaines  River  is  not  navigable 


JUNE  TERM,  1849.  555 


Canal  Truslees  v.  Haven. 


in  fact,  although  a  portion  of  it  is  declared  to  be  so  by  Act  of  the 
Legislature. 

The  work  upon  the  Canal  commenced  being  suspended  inl841, 
and  was  entirely  suspended  from  1842  to  1845. 

The  question  of  law  arising  from  this  state  of  facts  is,  whether 
the  plaintiffs  are  entitled  to  compensation  for  the  injury  and 
damages  they  have  sustained  in  consequence  of  the  diversion  of 
the  water  of  the  Des  Plaines  River  aforesaid,  into  the  Canal  as 
aforesaid. 

And  it  is  stipulated  and  agreed,  that  whichever  way  the  Judge 
decides  said  question,  either  party  may  have  thirty  days  from  and 
after  notice  of  said  decision  to  take  an  appeal  therefrom,  or  bring 
a  writ  of  error  to  the  Supreme  Court. 

If  the  said  decision  shall  be  made  in  favor  of  the  plaintiffs  by 
the  Circuit  Court,  and  the  defendants  do  not  appeal,  or  bring  a 
writ  of  error,  within  the  time  aforesaid,  or  if,  upon  an  appeal  the 
Supreme  Court  shall  decide  in  favor  of  the  plaintiffs'  right  to 
recover  their  damages  as  aforesaid,  then  appraisers  shall  be 
appointed  by  the  Judge  of  the  said  Circuit  Court  to  appraise  the 
damages  under  and  in  pursuance  of  the  9th  section  of  the  Act  of 
March  2d,  1837,  each  party  reserving  the  right  to  make  objections 
to  the  report  of  said  appraisers  before  the  Circuit  Court,  and  to 
appeal  from  the  decision  or  order  of  the  Circuit  Court  upon  such 
appraisal  as  provided  for  in  the  said  Act." 

The  Circuit  Court  decided  that  the  appellees  were  entitled  to 
damages,  which  decision  is  now  assigned  for  error. 

It  appears  from  map  number  three,  that  lots  one  and  two  in 
block  fifty-seven  lie  immediately  upon  the  east  bank  of  the  Des 
Plaines  River,  and  that  lots  one  and  four  in  block  fifty-six  are 
situated  upon  the  west  side  of  said  River,  from  which  they  are  sepa- 
rated by  a  street.  Map  two  shows  that  the  whole  of  lot  four,  and 
nearly  all  of  lot  one  in  block  fifty-six,  as  well  as  the  street  between 
said  lots  and  the  River,  and  several  feet  of  the  river,  are  embraced 
by  the  Canal  itself  ;  so  that  one  side  of  the  River,  including  a 
portionof  the  dam  of  the  appellees,  is  now  occupied  by  the  Canal, 
and  upon  the  opposite  side  lie  lots  one  and  two  in  block  fifty-seven. 
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The  general  rule,  that  rivers  not  navigable  belong  to  the 
owners  of  the  adjoining  land,  and  that,  when  the  opposite 
banks  belong  to  different  individuals,  each  holds  to  the  thread 
or  middle  of  the  stream,  is  not  disputed,  but  then  it  is  insisted 
that  the  appellees  have  no  such  right  in  this  case,  for  two 
reasons  : 

It  is  first  contended,  that  by  an  Act  of  Congress,  approved 
March  30,  1822,  the  State  of  Illinois  was  authorized  to  survey 
and  mark  through  the  public  lands  of  the  United  States  the  route 
of  the  Canal  connecting  the  Illinois  River  with  the  southern  bend 
of  Lake  Michigan,  and  ninety  feet  on  each  side  of  said  Canal 
was  forever  reserved  from  any  sale  to  be  made  by  the  United 
States,  and  vested  in  said  State  for  a  Canal  ;  wherefore  it  is 
said  that  the  appellees  are  deprived  of  any  right  which  they 
might  otherwise  have  to  any  water  or  land  within  ninety  feet  of 
said  Canal.  It  is  to  be  observed,  that  a  certain  time  was  provi- 
ded by  the  Act  of  Congress  within  which  the  State  was  to  com- 
mence and  complete  said  Canal,  or,  upon  failure  to  do  so,  it  was 
declared  that  the  reservation  and  grant  made  by  said  Act  should 
be  void  and  of  none  effect.  Without  stopping  to  inquire  whether 
the  right  of  way  secured  by  the  Act  of  Congress  was  forfeited,  so 
as  to  revest  ipso  facto  in  the  Government,  upon  failure  of  the 
State  to  commence  and  complete  the  Canal  within  the  time  limited 
by  the  Act,  or  whether,  as  is  contended,  the  conditions  of  the  Act 
of  1822  were  waived,  and  the  time  for  commencing  and  comple- 
ting the  Canal  extended  by  an  Act  of  Congress  passed  March  2, 
1827,  it  will  be  sufficient  to  show  that  neither  of  said  Acts  of 
Congress  can  have  any  bearing  upon  the  rights  of  the  appellees, 
admitting  even  that  they  are  of  the  character,  and  contain  all 
that  is  contended  for  by  the  appellants. 

The  lots  of  the  appellees  are  situate  on  section  sixteen,  which 
was  granted  to  the  State  for  the  use  of  schools,  prior  to  the 
passage  of  the  Act  of  1822.  It  was  not,  therefore,  public  land 
at  the  passage  of  the  Act,  and  consequently  no  part  of  it  could  at 
that  time  have  been  reserved  from  sale  by  the  United  States. 

The  various  Acts    of    the    Legislature   of  Illinois,  reserving 
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a  right  of  way  for  the  Canal,  and  authorizing  the  Canal  Commis- 
sioners to  enter  upon  and  use  any  lands,  water,  or  materials 
necessary  in  the  constuction,  have  allbeen  examined,  but  are  not 
referred  to  in  detail,  because  all  of  said  Acts,  passed  prior  to  the 
sale  of  section  sixteen,  had  reference  to  canal  lands,  and  when- 
ever any  other  lands,  water,  or  materials  than  those  appropriated 
to  the  Canal  have  been  authorized  to  be  taken,  it  has  only  been 
upon  making  compensation. 

It  is  next  insisted  that  the  United  States,  in  granting  the  school 
section  to  the  State,  did  not  include  in  the  grant  the  bed  of  the 
stream  running  through  it,  but  that  said  stream,  the  Des  Plaines 
River,  was  meandered  thi'ough  said  section,  and  a  plat  thereof 
returned  to  the  Surveyor  General's  OflSce,  showing  that  the  River 
was  not  included  in  the  survey ;  and  while  the  appellants  admit 
that  a  grant  of  land  bounded  by  a  stream  not  navigable,  passes 
the  property  to  the  thread  of  the  stream,  yet  it  is  insisted  that  the 
owner  has  the  right  to  restrict  his  grant  either  to  the  edge  of  the 
water,  or  to  high  or  low  water  mark.  Admit  that  the  owner 
may  so  restrict  his  grant,  of  which  there  can  be  no  ques- 
tion, when  the  intention  is  clear  and  manifest,  and  still  the 
admission  cannot  avail  the  appellants,  because  there  is  noth- 
ing in  the  record  to  show  that  the  United  States  intended 
to  limit  their  grant  so  as  to  exclude  the  River.  Neither  the 
plats  filed  in  the  Land  or  Surveyor  General's  Office,  show 
any  lines  marking  the  courses  and  distances  along  the  margin  of 
the  River,  as  a  boundary  of  the  adjoining  land. 

The  agreed  case  states  as  follows :  "It  is  admitted  that 
said  Des  Plaines  River  is  meandered  through  the  entire 
length  of  said  sections,  as  appears  by  the  minutes  of  said 
survey,  in  said  Surveyor's  Office,  a  copy  of  which  minutes 
is  also  attached,  marked  2,  and  delineated  on  said  maps." 
We  do  not  understand  this  language  to  imply  that  the  mean- 
dered line  was  marked  upon  the  maps  in  the  Land  and 
Surveyor's  Offices,  but  that  it  would  appear  by  the  minutes, 
not  maps,  that  said  River  was  meandered,  a  copy  of  which 
minutes    is    also    attached    and    delineated   on  said    maps,  not 
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as  they  appear  in  said  Offices,  but  as  they  are  made  exhibits, 
which,  however,  is  an  error  in  point  of  fact,  as  there  are  no  dis- 
tinctions of  said  meandered  lines  upon  the  maps.  As  there  was, 
therefore,  no  marked  line  upon  the  plat  by  which  the  grant  was 
made,  defining  and  limiting  the  land  granted  to  the  margin  of  ihe 
stream,  the  whole  argument  founded  upon  such  a  supposed  state 
of  facts  fails. 

That  a  meandered  line,  which  is  run  for  the  purpose  of  ascer- 
taining the  quantity  of  land  in  the  fraction,  is  not  a  boundary, 
has  been  settled  by  a  former  decision  of  this  Court,  in  the  case  of 
Middleton  v.  Pritchard,  3  Scam.  510. 

In  that  case  the  Court  say :  '  'It  appears  the  Surveyor  of  the 
Government  traced  the  courses  and  distances  along  the  margin  of 
the  slough,  next  the  main  land,  in  order  to  estimate  the  quantity 
of  land  in  the  fraction ;  and  which  estimate  did  not  include  the 
locus  in  quo.  But  the  plats  in  the  Land  Office,  and  Surveyor 
General's  Office,  have  no  line  marking  their  courses  and  distances 
as  a  boundary."     Neither  have  the  plats  referred  to  in  this  case.  ( a  ) 

No  other  points  have  been  made  for  a  reversal  of  the  judgment 
of  the  Circuit  Court,  except  the  suggestion  that  there  is  nothing 
in  the  record  to  show  that  lots  one  and  two  in  block  fifty-seven 
border  upon  the  River.  This  is  a  misapprehension.  Map  No.  3 
shows  that  said  lots  do  lie  upon  the  River,  and  the  right  of  the 
appellees  to  the  water  of  the  River  opposite  their  lots  to  the  mid- 
dle of  the  stream  being  established,  it  follows  that  they  are  en- 
titled to  damages  for  a  diversion  of  the  water  from  its  natural 
flow  along  the  bed  of  said  stream. 

What  the  amount  of  their  damages  will  be,  or  whether,  having 
a  right  to  only  one-half  of  the  stream,  the  appellees  can  so  use  it, 
the  appellants  being  entitled  to  the  other  half,  as  to  make  it, 
available  for  running  the  machinery  which  they  have  put  up  on 
said  lots  one  and  two,  are  questions  not  now  before  us.  They 
would  be  entitled  to  at  least  nominal  damages,  even  if  no  water 
power  could  be  obtained  from  the  River  upon  said  lots. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(o)  R.  R.  Co.  T.  Schurmeier,  7  Wal.  U.  S.  R.  272. 
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Daniel  M,  Robertson  et  al.^  plaintiffs  in  error,  v.  The  County 
Commissioners  of  Marshall  County,  defendants  in  error. 


Error  to  Marshall. 


In  all  actions  on  official  bonds  for  the  use  of  any  person,  the  person  for  whose  use  the 
action  is  to  be  commenced,  must,  before  he  institutes  suit,  file  security  for  costs. 
Whether  the  action  be  commenced  in  the  Circuit  or  Probate  Court. 

An  action  was  commenced  in  the  Probate  Court  upon  an  official  bond,  but  no  security 
for  costs  was  filed  by  the  person  for  whose  use  it  was  brought.  It  did  not  appear 
that  any  motion  to  dismiss  the  suit  was  made  by  the  opposite  party  in  that  Court : 
Held,  that  the  party,  by  omitting  to  make  the  motion  in  that  Covu*t,  waived  his 
right  to  do  so  when  the  case  was  taken  into  the  Circuit  Court. 

Probate  Justices  of  the  Peace  have  jurisdiction  of  suits  upon  official  bonds. 

In  actions  upon  official  bonds  of  constables,  for  failure  to  return  an  execution  within 
the  time  required  by  law,  the  measure  of  damages  is  the  amount  of  the  execution 
with  interest  from  the  date  of  the  judgment  on  which  it  issued,  notwithstanding 
the  defendant  in  execution  was  wholly  insolvent  from  the  time  of  its  issue  to  that 
of  its  return. 

This  suit  was  originally  brought  before  the  Probate  Justice  of 
the  Peace  of  Marshall  county  by  the  present  defendants  in  error 
for  the  use  of  Cochran  &  Perry,  on  the  official  bond,  as  a  consta- 
ble, of  Robertson,  one  of  the  plaintiffs  in  error,  for  failing  to 
return  an  execution  in  his  hands  for  collection,  within  the  time 
prescribed  by  law.  A  judgment  was  rendered  against  him  and  his 
sureties  for  the  penalty  of  the  bond,  $1,000,  but  execution  was  to 
issue  only  for  the  sum  of  $51.92  and  costs.  An  appeal  was  taken 
to  the  Circuit  Court  of  that  county. 

Upon  the  trial  of  the  cause  in  the  latter  Court,  at  the  October 
term,  1847,  the  Hon.  John  D.  Caton  presiding,  the  defendants 
entered  a  motion  to  dismiss  the  suit  for  want  of  security  for  costs, 
which  motion  was  overruled  by  the  Court. 

The  plaintiffs  below  then  offered  a  certified  copy  of  the  official 
bond  in  evidence,  to  which  the  defendants  by  their  counsel  objec- 
ted, but  the  objection  was  overruled,  and  the  copy  was  read  in 
evidence.     They  next  proved  the  recovery  of  a  judgment  before  a 
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justice  of  the  peace  in  favor  of  Cochran  &  Perry  against  John  C. 
Gore  for  $46.21,  on  the  19th  of  August,  1845,  and  the  issuing 
and  delivery  of  an  execution  upon  said  judgment,  on  the  same 
day.  The  execution  was  levied  upon  some  grain,  and,  by  direc- 
tion of  the  plaintiffs  therein,  it  was  returned  and  a  second  execution 
was  issued.  This  was  returned  by  the  sheriff,  January  8,  1846, 
by  plaintiffs'  direction,  and  a  third  execution  was  issued,  delivered 
to  Robertson,  and  returned  by  him,  September  26,  1846,  "no 
property  found." 

It  was  proved  that  the  property  levied  on  was  left  in  the  pos- 
session of  Gore  by  the  plaintiffs'  direction,  and  was  finally 
relinquished  to  him  by  them  on  his  agreeing  to  furnish  them  with 
certain  other  property  to  an  amount  sufficient  to  pay  the  debt, 
&c.  It  was  also  proved  that  the  plaintiffs  kept  their  executions 
alive,  not  for  the  purpose  of  making  the  money  out  of  the  prop- 
erty levied  on,  but  to  prevent  a  lien  and  to  keep  it  from  other 
creditors  of  Gore. 

The  defendants  offered  to  prove  that  Gore  was  insolvent,  and 
entirely  destitute  of  property,  from  the  time  of  suing  out  the  last 
execution  until  the  commencement  of  this  suit.  The  plaintiffs 
objected  to  this  evidence  and  it  was  excluded  by  the  Court. 

Judgment  was  then  rendered  by  the  Court,  without  the  inter- 
vention of  a  jury,  for  $1,000,  the  penalty  of  the  bond,  and 
execution  ordered  to  be  issued  for  $52.74,  the  amount  of  the 
original  execution,  interest  and  costs. 

The  defendants  then  entered  a  motion  for  a  new  trial, 
which  the  Court  overruled,  and  a  final  judgment  was  ren- 
dered. 

0.  Peters,  for  the  plaintiffs  in  error. 

1.  The  motion  to  dismiss  for  want  of  security  for  costs  should 
have  been  sustained. 

We  admit  that  there  is  no  express  provision  of  the  statute 
requiring  security  in  this  case  eo  nomine.  Rev.  Stat.  126, 
§  1  provides,  however,  that  in  actions  on  official  bonds,  a 
bond  for  costs  shall   be   filed  with   the   clerk,   thus    implying 
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that  if  suits  are  to  be   brought  on   official   bonds,    thej  are  to 
be  instituted  only  in  Courts  of  Record  where  there  is  a  clerk. 

But  it  is  clear  that  at  the  time  when  our  cost  Act  was  passed, 
justices  of  the  peace  had  no  jurisdiction  of  actions  on  official 
bonds.  If  they  have  such  jurisdiction  now,  it  is  a  transfer  of  a 
part  of  the  jurisdiction  of  the  Circuit  Courts  to  them,  and  if  so, 
it  would  seem  to  follow,  that  the  incidents  of  the  jurisdiction 
should  be  transferred  with  the  jurisdiction  itself.  There  is  the 
same  reason  for  requiring  security  for  costs,  as  when  the  jurisdic- 
tion over  the  same  subject  matter  was  exercised  exclusively  by  the 
Circuit  Courts. 

2.  The  testimony  of  Gore,  as  to  his  own  insolvency,  ought 
not  to  have  been  excluded. 

The  officers,  as  well  as  the  sureties  on  his  bond,  ought  to  have 
been  permitted  to  prove  that  the  actual  loss  of  Cochran  &  Perry 
was,  or  that  they  had  suffered  no  actual  loss  by  the  acts  of  Robert- 
son. There  is  no  justice  nor  rule  of  right  which  would  require 
that  he  should  pay  them  money  which  his  acts  have  not  caused 
them  to  lose.  The  inquiry  should  be,  what  have  they  lost,  what 
measure  of  damages  have  they  suffered  by  .his  acts?  The  case 
shows  that  Gore  had  no  property  on  which  the  third  execution 
could  have  been  levied,  from  the  day  it  was  issued,  up  to  the 
time  of  the  commencement  of  this  suit. 

Our  Practice  Act  (Rev.  Stat.  416,  §  18),  regulates  the 
proceedings  in  actions  on  penal  bonds.  This  section  is  a 
re-enactment  of  the  statute  of  4th  of  Anne  on  the  same  sub- 
ject, and  is  to  receive  the  same  construction.  The  language  of 
these  Acts  is,  that  the  "  plaintiff  ?7ia7/  assign  breaches,"  &c. 
The  word  may  is  construed  to  mean  shall,  and  the  jury  shall 
assess  the  damages  occasioned  by  the  breaches  in  the  condition  of 
the  bond.  No  rule  for  the  damages  is  indicated,  nor  is  there 
anything  to  show  that  the  assessment  is  to  be  other  than  the 
actual  damage  the  party  has  suffered.  Sedgwick  on  Damages, 
412,  416,  717. 

It  was  formerly  holden  in  Connecticut,   "as  stern  policy  rather 
ILL.  R.  VOL.  X.  37 
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than  exact  justice,"  that  an  officer,  for  neglect  of  duty  in  serving 
process,  should  be  holden  for  the  whole  debt;  but  this  rule  has 
bee  '  changed,  and  it  is  now  settled  to  that  State,  that  the  actual 
loss  shall,  ordinarily,  be  the  measure  of  damages.  Palmer  v. 
Gallup,  16  Conn.  555,  and  see  the  note  to  that  case.  In  Mas- 
sachusetts, the  same-rule  has  been  fully  settled.  Glezen  v.  Rood, 
2  Mete.  490  ;  Laflin  v.  Willard,  16  Pick.  64. 

When  the  plaintiffs  prevented  the  officer  from  doing  his  duty, 
they  were  entitled  to  only  nominal  damages.  Wood  v.  Bartlett, 
10  Mass.  470  ;  Rich  v.  Bull,  16  do.  294 ;  Simmons  v,  Bedford, 
15  do.  82. 

So,  also,  in  New  Hampshire.  Bruce  v.  Pettingill,  21  New 
Hamp.  341. 

Also,  in  New  York.  Russell  v.  Turner,  7  Johns.  189  ; 
Potter  V.  Lansing,  1  do.  215 ;  Kellogg  v.  Brown,  9  do. 
SOO. 

It  was  doubted  on  whom  the  burden  rested,  whether  the  plain- 
tiff must  go  beyond  proving  his  debt,  to  entitle  him  to  recover ; 
but  we  admit  the  rule  now  to  be,  that  the  onus  is  on  the  defend- 
ant, and  he  must  prove  that  the  plaintiff  has  not  lost  by  his 
neglect.  Patterson  v.  Westervelt,  17  Wend.  543  ;  Bank  of 
Rome  V.  Cartiff,  Sheriff,  &c.,  1  Hill's  (N.  Y.)  R.  375. 

In  the  case  of  Simmons  v.  Redford,  15  Mass.  82,  before 
cited,  the  officer  was  not  permitted  to  show  the  facts  in  mitiga- 
tion of  damages.  He  had  returned  upon  the  writ  that  he  had 
taken  bail,  and  refused  to  return  the  bail  bond,  and  it  appeared 
that  he  had  taken  no  bond,  and  this  case  is  clearly  distinguish- 
able from  the  others. 

3.  The  motion  for  a  new  trial  ought  to  have  been  allowed. 
The  whole  of  the  evidence  is  given  in  the  bill  of  excep- 
tions. 

This  shows  that  the  officer  did  his  duty  on  the  first  execution, 
levied  and  returned  it,  as  the  plaintiff  directed ;  and  so  of  the 
second.     There  was  no  default  as  to  these. 

As  to  the  third  execution :  Whilst  it  was  in  his  hands,  the 
plaintiffs    (Cochran    &   Perry),     released   their   lien   upon  the 
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property  to  Gore,  and  agreed  with,  him  to  take  liogs  and  a 
cow  for  their  debt.  This  Avas  a  binding  agreement  on  them. 
They  had  directed  him  generally  not  to  sell,  but  to  preserve 
their  lien  by  the  levy.  They  then  left  it  discretionary  witli 
him  to  do  as  he  should  judge  best.  They  never  counter- 
manded this  direction.  By  his  levy  on  the  property  he  ac- 
quired a  right  to  sell  after  the  life  of  the  execution,  and  the 
lien  continued.  It  is  true  he  had  a  right  to  sell  without  the  execu- 
tion ;  but  he  was  not  obliged  to  do  so.  Phillips  v.  Dana,  3 
Scam.  551. 

The  plaintiffs  in  the  execution  undertook  to  control  it,  and  did 
control  it ;  and  it  would  be  a  reproach  to  the  laW;  to  permit  them 
to  turn  round  upon  the  officer,  and  force  him  to  pay  the  amount 
of  this  judgment,  when,  but  for  their  interference,  he  would  have 
made  the  money  on  the  first  execution.  They  did  that  which  was 
a  fraud  upon  other  creditors,  and  now  they  seek  to  charge  the 
officer  and  his  sureties,  for  the  result  of  those  fraudulent  acts  of 
their  own. 

T.  L.  Dickey  for  the  defendants  in  error,  presented  the  follow- 
ing points  and  authorities  : 

I.  The  motion  to  dismiss  for  want  of  security  for  costs  was 
properly  overruled. 

1.  Because  section  one,  chapter  twenty-six,  of  the  Revised 
Statutes,  does  not,  by  its  terms,  apply  to  proceedings  commenced 
before  justices  of  the  peace. 

2.  Because  it  is  a  dilatory  motion,  and  not  being  made  before 
the  justice  of  the  peace,  will  be  held  to  have  been  waived.  Rev. 
Stat.  325,  §§  66,  67. 

n.  The  justice's  jurisdiction  is  given  expressly  by  statute. 
See  Rev.  Stat.  332,  §§  118-123. 

m.  The  true  measure  of  damages  was  adopted.  It  is 
expressly  prescribed  by  the  statute,  and  in  such  cases  the  Common 
Law  authorities  do  not  apply.  See  Rev.  Stat.  ch.  59  §  118,  in 
connection  with  Gale's  Stat.  424,  §  10. 
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The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J."^  This  was  an  action  upon  the  official  bond 
of  a  constable,  commenced  against  the  constable,  Robertson, 
and  his  securities,  before  the  Probate  Justice  of  Marshall 
County,  acting  as  an  ordinary  justice  of  the  peace,  and 
taken  by  appeal  to  the  (Circuit  Court,  where  judgment  was- 
rendered  against  the  plaintiffs  in  error  for  $1,000,  the  amount  of 
the  penalty  of  the  bond,  with  an  order  that  an  execution  issue  for 
fifty-two  dollars  and  seventy-four  cents,  being  the  amount  of 
damages  as  found  by  the  Court,  a  jury  having  been  dispensed 
with  by  the  consent  of  parties. 

The  Circuit  Court  overruled  a  motion  to  dismiss  the  suit,  and 
two  causes  are  now  assigned  to  show  that  decision  to  be  errone- 
ous :  First,  that  the  suit  should  have  been  dismissed  for  want 
of  security  for  costs,  and  secondly,  because  the  Probate  Justice 
had  not  jurisdiction  of  the  cause. 

Section  one,  chapter  twenty-six,  of  the  Revised  Statutes, 
provides,  that  in  all  actions  on  office  bonds  for  the  use  of 
any  person,  the  person  for  whose  use  the  action  is  to  be 
commenced,  shall,  before  he  institutes  such  suit,  file  with 
the  clerk  of  the  Circuit  or  Supreme  Court  in  which  the 
action  is  to  be  commenced,  security  for  costs.  This  section 
of  the  statute  manifestly  has  reference,  by  its  terms,  to- 
actions  commenced  in  the  Circuit  or  Supreme  Court,  and  not 
to  those  instituted  before  a  justice  of  the  peace  ;  but  at  the 
time  of  its  passage,  justices  of  the  peace  had  no  jurisdiction 
of  actions  upon  office  bonds.  That  jurisdiction  was  con- 
ferred by  a  subsequent  statute,  and  as  there  is  the  same 
reason  for  requiring  security  for  costs,  whether  the  action 
is  brought  before  a  justice  or  the  Circuit  Court,  it  is  but  fair 
to  presume  that  the  Legislature,  in  transferring  to  justices 
of  the  peace  concurrent  jurisdiction  with  the  Circuit  Court 
in  this  class  of  cases,  intended  to  confer  also  the  incidents  to 
that  jurisdiction,  so  far  as  they  were  applicable  to  proceedings  in 

.    *Caton,  J.,  did  not  sit  in  this  case. 
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a  justice's  court.  Had  the  motion  to  dismiss  been  made  in  the 
first  instance  before  the  Probate  Justice,  and  in  case  of  refusal 
renewed  in  the  Circuit  Court,  its  decision  denying  the  same  would 
have  been  error.  It  does  not,  however,  appear  that  any  motion 
to  dismiss  was  made  before  the  Probate  Justice,  and  as  the  mo- 
tion is  of  a  dilatory  character,  tending  only  to  defeat  the  action, 
and  not  the  cause  of  action,  the  plaintiffs  in  error,  by  omitting  to 
make  it  before  the  justice,  waived  their  right  to  do  so  when  the 
case  came  into  the  Circuit  Court. (a) 

Upon  the  question  of  jurisdiction  in  the  Probate  Justice  to  try 
the  cause,  there  cannot  be  a  doubt.  The  jurisdiction  and  mode 
of  proceeding  are  expressly  given  and  pointed  out  in  sections, 
from  118  to  123,  inclusive,  of  the  Act  concerning  justices  of  the 
peace  and  constables.  Rev.  Stat.  332.  The  fact  that  difficulties 
may  arise  in  the  exercise  of  this  jurisdiction  by  justices  of  the 
peace,  which  we  apprehend  will  be  less  than  counsel  suppose,  does 
not  take  away  the  jurisdiction  itself. 

The  only  remaining  question  raised  by  the  assignment  of  errors, 
and  indeed  the  principal  and  most  important  one,  relates  to  the 
measure  of  damages.  Robertson,  as  constable,  had  failed  to  re- 
turn an  execution  in  favor  of  Cochran  &  Perry  within  ten  days 
after  its  proper  return  day,  and  on  account  of  this  failure,  the 
parties  for  whose  use  the  suit  was  brought,  insisted  upon  damages 
to  the  full  amount  of  the  execution  and  interest,  while  the  plain- 
tiffs in  error  contended  that  they  were  liable  only  for  nominal 
damages  in  case  they  could  show  that  Cochran  &  Perry  had  suf- 
fered no  real  injury  by  the  neglect  of  the  constable  to  return  the 
execution,  and  offered  evidence  tending  to  show  the  insolvency  of 
the  defendant  in  execution,  and  that  Cochran  &  Perry  had  sus- 
tained no  real  damage  by  the  failure  to  return  the  execution  within 
he  time  required  by  law.  This  evidence  the  Court  excluded, 
and  asseseed  the  damages  to  the  amount  of  the  execution  and 
interest. 


(tt)  Edward  V.  Helm,  4  Scam.  K.  146;  Adams  v.  Miller,  12  HI.  K.  27;   Trustees  V. 
Walters,  12  Dl.  R,  158;  Adams  v.  Miller,  14  Dl.  R.  71 . 
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The  correctness  of  this  assessment  of  damages  depends  upon 
the  construction  to  be  given  to  section  118,  chapter  59,  of  the 
Revised  Statutes,  which  is  as  follows  :  "If  any  constable  shall 
neglect  or  fail  to  return  an  execution  within  ten  days  after  its 
proper  return  day,  or  if  the  demand,  debt  or  claim  be  wholly  or 
in  part  lost,  or  if  any  special  damage  shall  arise  to  any  party  by 
reason  of  the  neglect  or  refusal  to  act,  or  the  misfeasance  or  non- 
feasance of  any  constable  in  the  discharge  of  any  official  duty, 
the  party  aggrieved  may  have  his  action  in  the  Circuit  Court,  or 
when  the  amount  claimed  does  not  exceed  one  hundred  dollars,  be- 
fore any  justice  of  the  peace  of  the  proper  county,  against  such 
constable  and  his  securities  on  the  official  bond  of  such  constable, 
and  shall  recover  thereon  the  amount  of  said  execution,  with  inter- 
est from  the  date  of  the  judgment  upon  which  the  original  execu- 
tion issued." 

To  give  this  section  of  the  statute  a  literal  meaning,  and 
allow  damages  to  the  extent  of  the  execution  and  interest  in 
all  cases  where  the  party  aggrieved  is  authorized  by  said  sec- 
tion to  have  his  action,  would,  it  is  insisted,  be  absurd,  and 
indeed  impossible ;  as  in  the  case  of  a  neglect  by  the  consta- 
ble to  serve  a  summons,  it  would  be  impossible  to  allow  the 
party  aggrieved  in  an  action  upon  the  constable's  bond,  dam- 
ages to  the  amount  of  the  execution,  when  in  fact  there  was  and 
had  been  no  execution  ;  wherefore  it  is  contended,  that  as  the- 
last  clause  of  the  section  fixing  the  amount  of  damages  to  be  recov- 
ered, cannot  be  enforced  in  all  the  various  cases  where  the  party 
aggrieved  is  authorized  to  sue,  it  was  improperly  enforced  in  this 
case.  What  construction  is  then  to  be  given  to  this  section  of 
the  statute?  Shall  the  last  clause,  Avhich  declares  that  the 
party  aggrieved  shall  recover  the  amount  of  said  execution 
with  interest,  be  construed  to  have  no  meaning  ?  Such  will 
be  the  consequence,  if  the  construction  contended  for  by  the 
plaintiffs  in  error  be  adopted,  for  if  this  latter  clause  does 
not  apply  to  a  case  where  a  constable  neglects  to  return  an 
execution  within  the  ten  days,  it  cannot  apply  to  any  case. 
The   Legislature   manifestly  intended   something  by  the  language- 
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used,  and  it  is  the  duty  o£  the  Courts  to  give  effect  to  the  legisla- 
tive intention  as  manifested  by  the  words  they  have  chosen.  This 
can  be  done  by  holding  that  the  amount  of  damages  to  be  recov- 
ered for  a  failure  to  return  an  execution  within  the  ten  days,  is 
the  amount  of  the  execution  with  interest,  while  the  sum  to  be 
recovered  in  the  other  cases  provided  for  in  said  section,  is  the 
amount  of  damages  actually  sustained.  This  construction  gives 
effect  to  the  whole  section,  and  is  undoubtedly  in  accordance  with 
the  intention  of  the  Legislature.  Upon  a  careful  examination  o£ 
the  whole  section,  it  will  be  seen  that  the  word  execulion  occurs 
but  twice  in  it  ;  once  when  speaking  of  a  failure  of  the  officer  to 
return  an  execution  within  a  certain  time,  and  again  in  the  last  clause 
of  the  section,  which  declares  the  amount  to  be  recovered,  and  where 
it  is  prefixed  by  the  word  "  said,"  thus  referring  back  to  the  word 
as  previously  used  in  the  first  part  of  the  section.  So  that,  in  strict- 
ness, the  clause  of  the  section  declaring  the  amount  of  the  recovery 
to  be  had,  is  confined,  by  the  language  used,  to  the  clause  having 
reference  to  the  return  of  the  execution. 

We  are  fortified  in  the  construction  we  have  adopted  by  the  fact 
that  the  provision  declaring  that  if  a  constable  should  fail  to  return 
an  execution  within  a  certain  number  of  days  of  its  proper  return 
day,  he  and  his  securities  should  be  liable  upon  his  official  bond  to 
pay  the  whole  amount  of  said  execution,  with  interest,  as  originally 
passed,  constituted  a  separate  section  by  itself.  Gale's  Stat.  424, 
§10.  But  in  the  revision  of  the  statutes,  that  and  several  other 
sections  have  been  conbined  in  one,  which  accounts  for  the  apparent 
awkwardness  of  the  section  as  it  now  reads  in  the  Revised  Statutes. 
If  the  original  section  had  been  preserved  in  the  revision,  there  could 
be  no  question  as  to  its  proper  construction. 

The  statute  requires  an  execution  to  be  returned  within  a  cer- 
tain time,  and  lest  this  requirement  should  be  disregarded,  pro- 
vides that  if  a  constable  will  continue  to  violate  his  duty  by  failing 
to  return  an  execution  for  ten  days  after  its  return  day,  both  he 
and  his  securities  shall  be  liable  to  the  party  aggrieved  for  the  full 
amount  of  the  execution,  and  interest  upon  the  judgment  on 
which  it  issued.     It  was  undoubtedly  competent  for  the  Legisla- 
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ture  to  impose  such  a  liability  for  a  failure  by  the  constable 
to  perform  his  duty,  and  the  numerous  cases  cited  to  show  that, 
as  a  general  rule,  the  obligors  upon  a  bond  are  only  liable  to  re- 
spond in  damages  to  the  amount  of  the  real  injury  occasioned  by 
the  breach  complained  of,  can  have  no  application  to  this  case, 
because  the  Legislature  has  declared  what  the  measure  of  damages 
shall  be. 

Being,  therefore,  of  opinion  that  the  failure  by  a  constable  to 
return  an  execution  within  ten  days  of  its  return  day,  renders 
himself  and  his  securities  liable  upon  his  official  bond  for  the 
amount  due  and  unpaid  upon  said  execution  to  the  plaintiff  therein, 
with  interest  from  the  date  of  the  judgment  upon  which  the  execu- 
tion issued,  it  follows  that  the  Circuit  Court  did  not  err  in  refusing 
to  admit  evidence  of  the  insolvency  of  the  defendant  in  execution, 
as  such  evidence  could  not  have  varied  the  amount  or  measure  of 
damages  as  fixed  by  the  statute.(<2) 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 

(a)  Long  V.  County  Court,  27  ni.  R.  384;  Boyce  v.  Gilbert,  29  HI.  R.  527. 
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Joshua  Evans,  appellant,  v.  William  Fisher  et  al.^  appellees. 

Appeal  from  Marshall. 

The  provision  in  the  Revised  Statutes,  Chap.  40,  §  7,  dispensing,  where  there  is  no  plea 
in  abatement,  with  the  proof  of  partnership  and  of  the  names  of  the  partners,  in  a 
suit  brought  by  a  firm,  applies  as  well  to  suits  commenced  before  justices  of  the 
peace  as  to  those  brought  in  the  Circuit  Com-t. 

The  husband  is  liable  for  necessaries  furnished  to  the  wife  living  apart  from  him, 
where  the  separation  was  caiised  by  improper  treatment  on  his  part,  or  he  assents 
to,  or  acquiesces  in  it  ;  aliler  if  she  left  him  without  good  cause  and  against  his 
consent. 

The  evidence  as  preserved  in  the  record  being  inconclusive  and  contradictory,  and  a 
jury  having  passed  upon  it,  this  Court  will  not  make  the  refusal  of  the  Circuit 
Court  to  set  aside  the  verdict  as  against  evidence,  a  ground  for  reversing  the 
judgment. 

This  was  an  action  brought  originally  before  a  justice  of  tbe 
peace  of  Marshall  county  by  the  defendants  in  error  against  the 
plaintiff  in  error  for  goods  furnished  by  the  former  to  the  wife  of 
the  latter,  living  apart  from  her  husband.  The  case  was  taken 
by  appeal  to  the  Circuit  Court  of  said  county  and  there  tried 
before  the  Hon.  John  D.  Caton  and  a  jury  at  the  October  term, 
1848,  and  a  verdict  found  for  the  plaintiff  below  for  $54,04. 
The  defendant  below  moved  for  a  new  trial  on  the  ground  that 
the  evidence  showed,  that  the  wife  of  the  defendant  lived  apart 
from  her  husband  without  his  consent.  The  motion  was  over- 
ruled and  the  case  was  brought  to  this  Court  by  appeal.  The 
substance  of  the  evidence  is  stated  in  the  Opinion  of  the  Court. 

B.  C.  Cook  and  T.  L.  Dickey,  for  the  appellant. 

If  the  wife  depart  from  her  husband,  without  his  consent,  he  is 
not  liable  for  necessaries  furnished  to  her,  although  he  has  given 
no  notice  not  to  trust  her.  Reeve's  Dom.  Rel.  81 ;  Clancy  on 
Husband  and  Wife,  33  ;  McGahay  v.  Williams,  1  Johns.  293  ; 
McCutchen  v.  McGahay,  11  do.  280 ;  Manly  v.  Scott,  1  Mod. 
128  ;  Harwood  v.  Heffer,  3  Taunt.  420. 
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0.  Peters,  for  the  appellee. 

1.  The  evidence  in  this  case  clearly  shows,  the  intermarriage 
of  Mr.  and  Mrs.  Evans — that  they  lived  separate — that  the  goods 
were  furnished  to  her  after  the  separation  hy  defendants  in  error, 
and  that  they  were  necessaries. 

This  we  contend  makes  out  a  prima  faeie  case  for  the  plain- 
tiffs below ;  throws  the  burden  of  proof  on  the  defendant  to  show 
that  the  separation  was  against  his  consent. 

The  husband  has  a  right  to  the  society  of  his  wife,  and  to  have 
her  reside  in  his  domicil — and  to  accomplish  this,  he  may  usi3 
means,  both  suasive  and  coercive. 

From  the  fact  that  he  possesses  this  power,  the  inference 
ought  to  be,  that  she  absents  herself  with  his  consent,  and  that  he 
voluntarily  neglects  to  exercise  his  rights  and  to  control  her 
actions. 

And  the  authorities  sustain  this  view  of  the  case,  though  in 
this,  as  in  most  cases,  there  is  some  conflict.  Kotch  v.  Miles,  2 
Conn.  647  to  650;  Clancy's  Husband  and  Wife,  28. 

See  particularly  for  a  full  and  able  discussion  on  this  sub- 
ject, Rumney  v.  Keyes,  7  N.  H.  578. 

2.  There  is  no  evidence  to  rebut  this  presumption.  The 
most  that  the  evidence  shows  is  a  willingness  to  have  her  re- 
main with  him,  and  this  is  but  feebly  indicated. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  C.  J.*  Ought  the  Circuit  Court  to  have  granted 
a  new  trial  ?  It  is  insisted  that  there  was  no  evidence  show- 
ing that  the  goods  were  furnished  by  the  plaintiffs.  They 
are  described  in  the  proceedings  as  partners  by  the  style  of 
William  Fisher  &  Co.  To  maintain  their  action,  in  this 
respect,  it  was  only  necessary  for  them  to  show  that  the 
goods  were  obtained  from  the  firm.  They  were  not  bound 
to  prove  the  partnership  or  the  names  of  the  partners.  In 
the  opinion  of  the  Court,  the  seventh  section  of  the  fortieth 
chapter    of    the    Revised   Statutes    applies    as    well    to    suits 

*Caton,  J.,  did  not  sit  in  this  case. 
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commenced  before  justices  of  the  peace,  as  to  those  originally 
brought  in  the  Circuit  Court.  The  principle  of  the  case  of 
Archer  v.  Bogue,  3  Scam.  526,  demands  such  a  construction  of 
the  statute. (a) 

It  is  manifest  from  an  inspection  of  the  bill  of  exceptions, 
that  the  real  contest  in  the  Court  below  was,  whether  the  defend- 
ant was  chargeable  with  the  goods,  and  not  whether  the  plaintiffs 
had  provided  them.  The  witnesses  speak  of  the  goods  having 
been  procured  at  the  store  of  Mr.  Fisher.  This  is  not  inconsist- 
ent with  the  truth  of  the  allegation  that  they  were  furnished  by 
the  firm.  Fisher,  probably,  was  a  member  and  the  active 
partner  of  the  firm.  The  evidence,  it  must  be  admitted,  does 
not  show  directly  and  certainly  that  the  goods  were  furnished  by 
the  plaintiffs,  but  it  seems  to  have  satisfied  the  jury,  and  we  are 
not  inclined  to  say  that  there  was  no  evidence  to  warrant  their 
conclusion. 

The  principal  question  is,  whether  the  articles  were  furnished 
under  circumstances  that  rendered  the  defendant  responsible  for 
their  payment.  That  they  were  furnished  to  the  wife  while  living 
apart  from  the  husband,  and  were  necessary  and  suitable  to  her 
condition,  the  evidence  clearly  establishes.  The  turning  point  in 
this  case  is,  whether  she  Avas  living  apart  from  her  husband  with 
his  consent.  If  so,  he  was  clearly  liable  for  the  goods  ;  if  other- 
wise, the  plaintiffs  have  no  right  to  recover.  The  husband  is 
not  responsible  even  for  necessaries  furnished  the  wife  when 
residing  apart  from  him,  if  she  left  him  without  good  cause  and 
against  his  consent.  But  if  the  separation  was  caused  by  im- 
proper treatment  on  his  part,  or  he  assented  to  or  acquiesced  in 
it,  he  is  liable  for  her  necessary  support,  and  to  that  extent  she 
has  credit  on  his  account  in  the  community.  2  Kent's  Com. 
146;  3  Starkie'sEv.  393-4;  Clancy,  28.(6) 

The  parties  lived  unhappily  together.  A  separation  took  place, 
but  through  the  intervention  of  friends,  they  became  reconciled 
and  again  resided  together.     There  was  a  renewal  of  the  diffi- 

(fl)  Petrie  v.  NeweU,    13  ni.   R.    649  and  note;    Hiird  v.    CuUies,    18*111.  R.   188; 
VVoodwortli  v.  Fuller,  24  111.  R.  109. 

(6)  Rea  v.  Durkee,  25  ni.  R.  .503. 
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culties,  and  the  wife  finally  left  him.  Both  parties  seem  to 
have  considered  it  a  final  separation.  The  husband  made  no 
efi'orts  to  induce  her  to  return,  and  in  fact  seemed  not  to  desire 
it.  It  appears  from  the  evidence  that  on  one  occasion  she  told 
him  she  would  again  leave  him,  and  he  answered,  "she  might  go 
in  welcome  ;"  and  shortly  before  she  left,  he  said  "there  was  no 
such  good  news  as  her  leaving  him."  A  son  of  the  defendant 
who  was  present  when  she  left  testifies  that,  on  her  declaring  she 
would  leave  him,  he  replied  that  "he  would  not  hinder  her,  but 
rather  she  would  stay."  After  the  separation,  he  said  it  was 
well  they  were  apart,  and  from  the  reason  he  gave  why  they  ought 
not  to  reside  together,  it  is  evident  he  did  not  regret  her  departure 
or  desire  her  return.  And  to  another  witness  he  said  "  she  was 
not  to  blame  for  what  she  had  done."  This  is  substantially  all 
of  the  evidence  concerning  this  branch  of  the  case.  The  Court 
distinctly  charged  the  jury  that  the  defendant  was  not  liable  for 
the  goods  if  the  wife  left  him  without  his  consent.  The  case 
was  fairly  submitted  to  the  jury,  and  they  had  only  to  determine, 
from  all  the  circumstances  of  the  case,  whether  the  separation 
was  with  or  without  the  defendant's  consent.  The  evidence  was 
inconclusive  and  contradictory,  and  the  jury  having  passed  upon  it, 
we  perceive  no  good  reason  for  disturbing  their  verdict.  We 
cannot  say  either  that  there  was  no  evidence  tending  to  show 
that  the  separation  was  with  the  consent  of  the  defendant,  or 
that  there  was  a  decided  preponderance  of  evidence  the  other 
way. 

The  judgment  of  the  Circuit  Court  is  afiirmed  with  costs. 

Judgment  affirmed. 
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JA3IES    Rogers,  plaintiff   in    error,  v.  Richard   H.  W.  Brent, 

defendant  in  error. 

Error  to  Lee. 

A  judgment  of  the  Circuit  Court  is  a  lien  upon  land  held  by  the  defendant  in  the  judg- 
ment, at  the  time  of  its  rendition,  under  a  certificate  of  entry  or  purchase  from 
the  United  States,  and  such  lien  is  not  affected  by  a  sxibsequent  assignment  of  his 
certificate  by  the  defendant  and  the  issuing  of  a  Patent  from  the  Government  to 
the  assignee. 

A.  entered  a  tract  of  land  in  the  United  States  Land  OfS.ce  ;  while  he  held  the  land 
under  his  certificate  of  entry,  a  judgment  was  recovered  against  him  in  the  Circuit 
Court,  execution  issued,  the  land  sold  on  the  execution,  and  a  deed,  in  due  time, 
made  by  the  sheriflT ;  subsequent  to  the  sale,  and  before  the  time  of  redemption 
expired,  A.  assigned  his  certificate  of  entry  to  B.,  who  received  a  Patent  for  the 
land  Irom  the  Government,  and  then  conveyed  to  C.  :  Held,  in  an  action  of  eject- 
ment brought  by  C. ,  that  the  sheriff's  deed  related  back  to  the  judgment  and  ope- 
rated a  complete  transfer  of  A.'s  title  ;  that  the  assignment  from  A.  to  B.  only 
passed  the  right  of  redemption  ;  that  this  right  not  having  been  exercised,  the 
assignment  to  B.  was  wholly  void,  and  the  Patent  issued  on  Buch  assignment 
fraudulent,  and  to  be  treated  in  this  action  as  conveying  no  title  to  the  patentee  as 
against  the  claimant  under  the  sherifi''s  deed,  and  that  C.  could  not  recover  in  the 
ejectment. 

A  title  derived  from  the  Government  is  to  be  adjudged  by  the  same  rules  of  law  as 
one  derived  from  an  individual  owning  the  fee,  and  when  the  Government  is  made 
the  instrument  of  fraud  in  granting  title.  Courts  will  interfere  to  protect  the 
mjured  party  as  readily  as  in  cases  of  fraud  between  individuals . 

The  Common  Law  Courts  may  entertain  jurisdiction  of  questions  of  fraud,  and  a  con- 
veyance, whether  by  deed  from  an  individual,  or  by  Patent  from  the  Government, 
although  executed  with  all  the  forms  of  law,  when  obtained  in  fraud  of  the  rights 
of  others,  may,  in  an  action  of  ejectment,  be  disregarded  by  the  Comt  as  void, 
at  the  instance  of  the  injured  party  or  those  holding  under  him. 

No  statute  should  be  so  construed  as  to  protect  a  fraud  ;  and  the  fourth  section  of 
chapter  forty  of  the  Revised  Statutes,  which  enacts  that  a  Patent  for  land  shall 
be  deemed  and  considered  a  better  legal,  and  ijaramount  title  in  the  patentee,  his 
heirs,  or  assigns,  than  the  official  certificate  of  any  Register  of  a  Land  Oflice  of 
the  United  States  of  the  entry  or  purchase  of  the  same  land,  does  not  apply  to  a 
Patent  obtained  by  a  fraud  on  the  holder  of  the  certificate,  in  a  suit  with  such 
holder  or  his  assigns. 

It  is  the  right  of  a  party,  when  he  ofl'ers  evidence  in  its  proper  order,  which  proves,  or 
tends  to  prove  any  necessary  fact  in  the  case,  to  have  it  go  to  the  jury  :  for  the  • 
reasonable  presumption  is,  that  it  will  be  followed  by  such   other  proof  as  is 
necessary  for  its  proper  connection  ;  and  if  it  is  not,  it  then  becomes  irrelevant, 
and,  if  desired,  may  be  withdrawn  from  the  jxirj. 
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Ejectment,  brought  by  the  defendant  in  error  against  the 
plaintiif  in  error,  and  tried  at  the  August  term,  1848,  o£  the 
Lee  Circuit  Court,  before  the  Hon.  Thomas  C.  Browne  and  a 
jury. 

The  phiintiff  below,  to  show  title,  gave  in  evidence  a 
Patent  from  the  United  States  to  Jesse  Bowman,  assignee 
of  Samuel  M.  Bowman,  for  the  premises  in  question,  and  a 
deed  from  Jesse  Bowman  and  Anna  Bowman  to  himself  for  the 
same  lands. 

The  defendant  below  then  offered  in  evidence  a  certificate  of 
George  Mixter,  Register  of  the  Land  Office  at  Dixon,  Illinois, 
dated  the  20th  of  August  1847,  that  Samuel  M.  Bowman,  on  the 
19th  of  May,  1840,  purchased  the  lands  in  suit  from  the  United 
States,  and  made  full  payment  for  the  same  at  that  time  ;  and 
defendant  below  stated  that  he  expected  to  prove  that  the  certifi- 
cates of  sale  on  which  the  Patents  issued  were  held  by  said  Sam- 
uel M.  Bowman,  and  not  assigned  by  him  until  the  fifth  of  April, 
1843  ;  to  the  reception  and  reading  of  which  certificate  the  plain- 
tiff below  objected,  which  objection  was  sustained  by  the  Court, 
and  the  certificate  excluded,  to  which  decision  the  plaintiff  below 
excepted. 

The  defendant  below  then  offered  in  evidence  a  certified  copy  of 
the  assignment  (of  the  duplicates  upon  which  the  Patents  afore- 
said were  issued)  from  Samuel  M.Bowman  to  Jesse  Bowman, 
dated  the  5th  of  April,  1843,  which  copy  was  duly  certified  by 
Richard  M.  Young,  Commissioner  of  the  General  Land  Office  ; 
to  the  reception  of  which,  plaintiff  below  objected,  and  his  objec- 
tion was  sustained,  and  the  said  certificate  and  copy  of  assignment 
excluded  ;  to  which  decision  the  defendant  below  excepted. 

The  defendant  below  then  offered  in  evidence  the  record  of  a 
judgment  in  said  Lee  County  Circuit  Court,  rendered  September 
12th,  1842,  in  favor  of  H.  F.  Rodney  and  William  Rodney,  and 
against  Samuel  M.  Bowman  and  Charles  A.  Lane,  part- 
ners, &c.,  to  the  reception  of  which  record  the  plaintiff  below  ob- 
jected, and  his  objection   was  sustained  by  the  Court,  and  the 
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record  excluded,  to  -which  decision  defendant  below  excep- 
ted. ^ 

The  defendant  below  also  offered  in  evidence  an  execution 
issued  on  said  judgment  against  Bowman  &  Lane,  under  the  s^al 
of  said  Lee  County  Circuit  Court,  dated  the  28th  of  September, 
1842,  with  the  sheriff's  return  thereon,  showing  a  levy,  appraise- 
ment, and  sale  of  the  premises  in  question  (the  sale  under  date 
of  December  26th,  1842),  to  E.  Southwick,  plaintiff's  attorney, 
and  also  a  sheriffs  deed  to  said  lands,  under  said  sale,  dated 
December  17,  1844,  all  of  which  papers  were  separately  offered, 
objected  to  by  the  plaintiff  below,  and  excluded  by  the  Couri  ;  to 
"which  several  decisions  the  defendant  below  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  the 
Court  rendered  judgment,  and  the  defendant  sued  out  his  writ  of 
€rror. 

The  plaintiff  in  error  assigned  for  errors  the  several  decis- 
ions of  the  Circuit  Court  in  excluding  the  evidence  recited 
above. 

J.  0.  Glover  and  B.  C.  Cook,  for  the  plaintiff  in  error. 

The  legal  presumption  that  a  deed  was  executed  on  the  day  it 
bears  date,  never  obtains  when  the  deed  is  proved  to  have  been 
in  the  hands  of  the  grantor  subsequent  to  its  date.    1  Denio,  323.  ' 

Delivery  is  essential  to  make  a  deed  operative.  Bryan  v. 
Wash,  2  Gilm.  565  ;  Ferguson  v.  Miles,  3  do.  364  ;  Hulick  v. 
Scovil,  4  do.  159. 

A  title  acquired  subsequent  to  the  commencement  of  the  action 
is  not  sufficient,  for  in  such  case  the  defendant  does  not,  at  the 
commencement  of  the  suit,  wrongfully  withhold  the  possession  as 
averred  in  the  declaration. 

The  certificate  of  the  Register  was  evidence  of  title  in  Samuel 
M.  Bowman  at  the  time  of  the  sale  of  the  land  on  the  judgment. 
Rev.  Stat.  232  ;  Delaunay  v.  Burnett,  4  Gilm.  454. 

The  case  of  McConnell  v.  Wilcox  only  decides  that  a  certifi- 
cate is  not  evidence  as  between  the  United  States  and  a  third 
person. 
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There  is  a  distinction  in  this  case.  Here,  the  question  is  not 
as  against  a  conflicting  Patent,  or  as  against  the  United »States,  but 
as  to  what  constitutes  the  first  transfer  of  title  from  the  purchaser. 

To  say  that  a  person  who  has  purchased  lands  of  the  United 
States  may,  after  judgments  are  rendered  against  him  and  the 
land  sold  on  execution,  assign  the  duplicate,  and  defeat  the  pur- 
chase, would  open  the  door  to  enormous  fraud. 

Lands  are  taxed  from  entry  and  before  they  are  patented.  Is 
not  a  judgment  for  taxes  a  lien? 

The  assignee  of  the  duplicate  was  chargeable  with  notice  of 
the  judgment. 

The  United  States,  after  sale  and  before  the  Patent  issues,  is 
a  trustee  for  the  purchaser  or  his  assignees,  and  the  law  may 
execute  the  trust    and  convert  the  equitable  into  a  legal  title. 

E.  S.  Leland,  for  the  defendants  in  error. 

The  certificate  of  the  Commissioner  of  the  General  Land 
Ofiice  is  not  sufficient  to  prove  when  the  certificate  of  entry  was 
assigned.  The  certificate  supposed  to  be  assigned,  or  a  certi- 
fied copy  thereof,  should  have  been  produced,  in  order  that  the 
Court  might  see  whether  the  assignment  of  said  certificate  is 
valid.  It  should  appear  from  the  certificate  that  the  paper,  of 
which  a  copy  is  given,  is  a  paper  belonging  to  the  Office  of  the 
Commissioner.     2  Story's  U.  S.  Laws,  1238. 

There  is  a  variance  between  the  judgment  and  ^the  execution 
ofiered  in  evidence  by  defendant ;  also  between  the  sherifi"'s 
deed  and  the  judgment.  Den  v.  Farlee,  THalst.  326  ;  Same  r. 
Morse,  ib.  331 ;  Same  v.  Wright,  1  Peters'  C.  C.  R.  77. 

The  defendant  below  was  not  injured  by  the  exclusion  of  his 
ofi'ered  evidence,  because  there  is  no  evidence  in  this  case,  nor 
was  any  ofi'ered,  to    connect  him  with  Sonthwick's  title. 

An  action  of  ejectment  tries  the  legal  title.  An  equity 
can  not  prevail  against  the  legal  title  in  ejectment.  The  inter- 
est purchased  at  the  sheriff's  sale  can  be  only  an  equity.  Bag- 
nell  V.  Broderick,  13  Peters,  436 ;  Wilcox  v.  Jackson,  ib. 
498;  Acts  of  1838-9,  page  196. 
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The  Opinion  of  tlie  Court  was  delivered  by 

Caton,  J.  Tliis  was  an  action  of  ejectment,  and  upon  the 
trial  in  the  Circuit  Court  the  plaintiff  below  introduced  a  Pat- 
ent from  the  United  States,  for  the  premises  in  question,  to 
Jesse  Bowman  as  assignee  of  Samuel  M.  Bowman,  dated  on  the 
1st  of  May,  1843,  which  was  followed  by  a  deed  from  Jesse  Bow- 
man to  Brent,  dated  December  1st,  1846.  The  plaintiff  then 
proved  the  possession  of  the  defendant,  and  closed  his  case. 

The  defendant  than  offered  to  prove  by  the  Register's  certifi- 
cate, that  the  land  in  controversy  was  entered  at  the  land  office 
by  Samuel  M.  Bowman  on  the  I9th  of  May,  1840,  and  that  he 
assigned  his  certificate  of  purchase  to  Jesse  Bowman  on  the  5th 
of  April,  1843.  He  also  offered  the  record  of  a  judgment  in 
the  Lee  Circuit  Court,  against  Samuel  M.  Bowman,  which  was 
entered  on  the  12th  day  of  September,  1842,  upon  which  an 
execution  was  issued  on  the  28th  of  the  same  month,  by  virtue 
of  which  the  sheriff  levied  on  the  premises  in  question,  and 
advertised  and  sold  them  according  to  law  to  Southwick,  who 
obtained  a  sheriff's  deed  on  the  17th  of  December,  1844.  As 
each  portion  of  this  evidence  was  offered  it  was  objected  to,  and 
ruled  out  by  the  Court,  and  an  exception  taken.  A  verdict  and 
judgment  were  rendered  for  the  plaintiff. 

It  is  first  necessary  to  inquire  what  rights  were  acquired 
under  the  judgment  and  sheriff's  sale  and  conveyance,  as 
against  the  patentee  and  his  grantee,  and  then  whether  these 
rights  could  be  asserted  and  vindicated  in  this  action  of  ejectment. 

By  section  one,  chapter  fifty-seven,  of  the  Revised  Statutes, 
"all  interest  of  the  defendant  or  any  person  to  his  use, 
held  or  claimed  by  virtue  of  any  deed,  bond,  covenant  or  other- 
wise for  a  conveyance,  or  as  mortgagee  or  mortgagor  of  lands 
in  fee,  for  life,  or  for  years,"  are  made  subject  to  execution. 
This  language  is  sufficiently  comprehensive  to  embrace  the  inter- 
est of  a  purchaser  of  Government  land  while  he  holds  the  cer- 
tificate of  purchase,  and  before  the  patent  issues. (a)  But  that 
no  doubt  might  be  left  on  the  subject,  the  third  section  provides, 

(a)  Yoiing  V.  Lorain,  11  in.  R.  641. 
ILL.  R.    VOL.  X.  88 
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that  "the  legal  holder  or  holders  by  record  of  any  certificate  o£ 
purchase  of  lands  from  the  United  States,  shall  be  deemed  to 
be  within  the  true  intent  and  meaning  of  this  chapter."  At  the 
time  of  the  recovery  of  this  judgment,  the  issuing  of  the  execu- 
tion, and  of  the  levy  and  sale  under  it,  Samuel  M.  Bowman  was 
the  legal  holder  of  record,  of  the  certificate  of  purchase  for  the 
premises,  as  the  assignment  to  Jesse  Bowman  was  not  made 
till  the  5th  of  April,  1843,  about  seven  months  after  the  judg- 
ment was  recovered.  All  of  the  interest  which  Samuel  M.  Bow- 
man ever  had  in  the  land,  whether  legal  or  equitable,  passed  to 
Southwick  by  the  sale  under  the  execution  and  the  sheriff's  deed, 
as  completely  as  if  the  transfer  had  been  by  voluntary  conveyance 
and  Southwick  was  as  much  entitled  to  a  patent  in  the  one  case 
as  he  would  have  been  in  the  other,  and  such  is  the  effect  given 
to  these  judicial  transfers  by  the  General  Government.  See 
Opinion  of  U.  S.  Att'y  Gen'l,  Pub.  Land  Laws,  part  2d,  page  3. 

The  nature  and  extent  of  the  interest  of  a  purchaser  under 
a  certificate  were  before  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Carroll  v.  Safford,  3  Howard,  441  ;  as  well  as 
the  right  of  the  State  laws  to  control  and  dispose  of  that  inter- 
est. In  that  case  the  Court  said  :  "When  the  land  was  pur- 
chased and  paid  for,  it  was  no  longer  the  property  of  the  United 
States,  but  of  the  purchaser.  He  held  for  it  a  final  certificate 
which  could  no  more  be  canceled  by  the  United  States,  than  a 
Patent.  It  is  true,  if  the  land  had  been  previously  sold  by  the 
United  States,  or  reserved  from  sale,  the  certificate  or  Patent 
might  be  recalled  by  the  United  States  as  having  been  issued 
through  mistake.  In  this  respect  there  is  no  difference  between 
the  certificate-holder  and  the  patentee."  The  right  of  the 
State  authorities,  under  the  State  laws,  to  dispose  of  lands 
absolutely,  thus  situated,  was  fully  sustained  in  that  case. 

At  the  time  of  the  assignment  by  Samuel  M.  Bowman,  he 
had  no  interest  in  the  premises  except  the  right  of 
redemption  of  which  the  assignee  never  availed  himself,  and 
the  sheriff's  deed  must  relate  back  to  the  time  of  the  judg- 
ment, which  was  notice  to  all  the  world  of   everything   which 
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•was  legally  done  under  it.  The  rights  acquired  by  the  sheriff 's 
deed  stand  upon  as  high  ground  as  if  the  Patent  had  been  issued 
to  Jesse  Bowman  without  any  assignment  at  all ;  for  as  to  those 
rights  the  assignment  was  utterly  void.  The  assignor  had  no 
interest  which  he  could  assign  except  the  right  of  redemption, 
and  the  assignee  was  bound  to  know  this.  A  Patent  issued  under 
a  void  assignment  could  convey  no  more  right  than  one  issued 
upon  a  second  sale  when  the  first  was  valid,  and  in  such  a  case 
the  Supreme  Court  of  the  United  States  has  said  that  the  Patent 
conveys  no  title.  In  the  case  already  referred  to,  on  page  461, 
the  Court  said  :  "Now  lands  which  have  been  sold  by  the  United 
States  can  in  no  sense  be  called  the  property  of  the  United  States, 
they  are  no  more  the  property  of  the  United  States  than  lands 
patented.  So  far  as  the  rights  of  the  purchaser  are  concerned 
they  are  protected  under  the  patent- certificate  as  fully  as  under 
the  Patent.  Suppose  the  officers  of  the  Government  had  sold  a 
tract  of  land,  received  the  purchase-money  and  issued  a  patent- 
certificate,  can  it  be  contended  that  they  could  sell  it  again  and 
convey  a  good  title  ?  They  could  no  more  do  this  than  they 
could  sell  land  a  second  time  which  had  been  previously  patented. 
When  sold,  the  Government,  until  the  Patent  shall  issue,  holds  the 
mere  legal  title  to  the  land  in  trust  for  the  purchaser." 

Suppose  this  land  had  been  regularly  assessed  for  taxes  as  the 
property  of  Samuel  M.  Bowman,  before  he  assigned  to  Jesse 
Bowman,  and  sold  for  non-payment  of  the  taxes,  the  redemption 
expired  and  a  tax  deed  executed,  would  it  be  contended  that  the  Pa- 
tent subsequently  issued  to  the  assignee  would  defeat  the  tax  deed 
in  a  Court  of  Law  ?  And  yet  it  would  be  difficult  to  show  how 
the  tax  deed  would  convey  any  higher  title  or  greater  interest  than 
the  sheriff's  deed.  Suppose  the  Patent  had  been  issued  to  Sam- 
uel M.,  instead  of  Jesse  Bowman,  would  it  be  contended  that  the 
Court  might  not  go  behind  that  Patent,  and  protect  the  rights 
acquired  under  the  sheriff's  sale  ?  And  yet  Jesse  being  chargeable 
with  notice,  acquired  no  better  title  under  the  Patent  than  Samuel 
M.  would  have  acquired  had  it  been  issued  to  him. 
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The  Commissioner  of  the  General  Land  Office  is  not  a  judicial 
officer,  and  his  determination  concludes  the  rights  of  no  one,  1 
McLane,  535.  If  he  issues  a  Patent  to  a  person  not  entitled 
to  it,  either  the  State  or  Federal  tribunals  may  inquire  and 
determine  who  has  the  better  right.  This  is  no  "  interference 
with  the  primary  disposition  of  the  soil  by  Congress."  3  How- 
ard's (U.  S.)R.461.(fi) 

A  title  derived  from  the  Government  is  no  better  than  one  de- 
rived from  an  individual  owning  the  fee,  and  must  be  adjudged 
by  the  same  rules  of  law  ;  and  a  fraud  may  as  well  be  perpetrated. 
in  obtaining  a  title  from  the  Government  as  from  an  individual, 
and  it  is  the  duty  of  the  Court  to  protect  the  injured  party  against 
the  one  as  well  as  the  other.  A  fee  simple  title  is  the  same,  come 
from  whatever  source  it  may,  and  a  fraud  is  none  the  less  a  fraud 
because  the  officers  of  the  Government  are  imposed  upon  and  made 
the  instruments  of  its  perpetration. 

That  a  Court  of  Equity  would  treat  the  holder  of  the  Patent 
title  as  a  trustee,  and  compel  him  to  convey  to  the  one  entitled  to 
it  under  the  sheriff's  sale,  was  hardly  denied  upon  the  argu- 
ment, and  the  only  serious  question  made  is,  whether  a  Court 
of  Law  has  the  power  to  investigate  this  question  of  fraud, 
and  protect  the  party  against  it. 

The  jurisdiction  of  the  two  Courts  is  almost  equal  in  their  right 
to  try  and  determine  questions  of  fraud,  but  their  means  of  proving 
the  fraud  are  not  equal,  and  their  mode  of  granting  relief  is 
widely  different.  The  superior  facilities  of  a  Court  of  Equity  to  in- 
vestigate the  question  and  to  grant  the  relief,  render  it  frequently 
advisable  to  resort  to  that  Court  at  once,  but  that  is  no  reason  why 
the  party  may  not  avail  himself  of  such  relief  as  a  Court  of  Law 
can  give  him  when  he  can  prove  the  fraud.  Courts  of  Equity,  in 
cases  of  fraud,  frequently  affirm  the  fraudulent  act,  and  compel 
the  party  who  has  fraudulently  obtained  an  apparent  right,  to 

(a)  Astopre-emptions-Jemison  V.  Doe,   3  Scam.  R.  113;  Bennett  v.  Farrar,  2  Gil^ 
K.  598;  Gray  v.  McChance,  14  lU.  R.  344  and  notes;  BriU  v.  Stiles,  35  lU.  R.  308. 
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transfer  it  to  the  person  who  is  in  equity  entitled  to  it,  while  the 
Court  of  Law,  for  want  of  such  a  power,  will  treat  the  fraudulent 
act  as  a  nullity — as  if  not  done  at  all.  The  books  abound  with 
cases  where,  in  actions  of  ejectment,  an  apparently  good  title  is 
treated  as  a  nullity,  because  it  was  obtained  by  fraud.  Hardly  a 
day  passes  but  the  Common  Law  Courts  are  inquiring  whether 
the  conveyance  relied  upon  was  not  made  to  defraud  creditors, 
and  when  the  fraud  is  established,  the  deed  is  held  to  be  void. 
This  doctrine  and  practice  are  too  familar  to  require  a  reference 
for  their  support,  and  yet  this  record  presents  in  principle  just 
such  a  case.  Surely  the  rights  of  the  purchaser  at  the  sheriff's 
sale  are  no  worse  than  they  would  have  been,  had  the  fraudulent 
act  been  done  before  the  sale,  or  before  the  judgment.  Had 
Samuel  M.  Bowman  purchased  of  an  individual  instead  of  the 
Government,  and  taken  a  bond  for  a  deed,  his  interest,  under  our 
statute,  would  have  been  subject  to  sale  under  the  execution,  and 
it  would  hardly  have  been  denied  that  a  Court  of  Law  would 
treat  as  a  nullity,  a  deed  to  the  assignee  of  Samuel,  when  it  was 
established  that  the  assignment  was  made  and  the  deed  obtained 
to  defraud  creditors,  or  to  defeat  a  title  previously  obtained  by 
a  sale  under  an  execution  against  Samuel.  The  case  supposed 
is  parallel  with  the  one  before  us.  Both  would  be  treated  alike 
in  a  Court  of  Equity,  and  they  must  share  the  same  fate  in  a 
Court  of  Law. 

But  Courts  of  Law  are  not  limited  in  their  inquiries  into  fraud- 
ulent conveyances,  to  cases  where  the  title  was  obtained  to  defraud 
creditors,  but  their  jurisdiction  on  this  point  seems  to  be  almost 
universal.  Courts  of  Law,  as  well  as  Courts  of  Equity,  have 
even  gone  so  far  as  to  break  in  upon  and  disregard  the  express 
provisions  of  legislative  Acts  giving  a  preference  to  certain  con- 
veyances, as  well  as  the  conveyances  themselves,  where  the  deed 
and  the  statute  are  attempted  to  be  used  for  fraudulent  purposes. 
Such  is  the  case  when  a  junior  deed,  which  has  been  recorded, 
and  thus,  by  the  terms  of  the  recording  Act  is  entitled  to  a 
preference  over  a  senior  unrecorded  deed,  is  set  up  in  opposition 
to  the  latter,  the  grantee  in  the  junior  deed  having  notice  of 
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the  prior  conveyance.  Jackson  v.  Burgott,  10  Johns.  457,  was 
an  action  of  ejectment,  and  the  defendant  relied  upon  a  deed 
dated  subsequent  to  that  of  the  plaintiff,  but  of  prior  registry, 
and  one  of  the  points  made  by  the  defendant's  counsel,  was, 
"That  if  he  had  notice,  the  lessor  of  the  plaintiff  cannot  avail 
himself  of  that  fact  in  a  Court  of  Law ;"  but  it  was  held,  that 
the  subsequent  purchaser,  having  had  notice  of  the  prior  convey- 
ance, the  deed  to  him  was  fraudulent  and  void,  and  that  a  Court 
of  Law  had  concuri'ent  jurisdiction  with  a  Court  of  Equity  to 
try  .the  question  of  fraud,  and  that  it  would  disregard  the 
fraudulent  deed.  Chief  Justice  Kent  said:  "The  foundation 
of  the  English  doctrine  is  the  fraud  of  a  second  purchase  under 
a  knowledge  of  the  first,  and  when  that  appears  (as  it  will  in 
almost  all  cases  where  the  second  purchase  is  made  with  a  knowl- 
edge of  the  first,  and  with  a  view  to  defeat  it),  it  cannot  consist 
with  the  honor  of  the  law,  or  with  the  wisdom  of  the  administra- 
tion of  justice,  that  the  fraud  should  remain  triumphant."  Again, 
he  says,  "  and  Courts  of  Law  have  concurrent  jurisdiction  in  all 
cases  of  fraud.  Fraud  will  invalidate  in  a  Court  of  Law  as 
well  as  in  a  Court  of  Equity,  and  annul  every  contract  and 
every  conveyance  infected  with  it. "(a) 

Upon  a  like  state  of  facts  in  the  case  of  Morris  v.  Gill,  1 
Chip.  49,  Chief  Justice  Chipman  held  the  same  rule,  and  said 
"That  it  would  be  mischievous  to  allow  such  fraudulent  acts  to 
prevail  in  a  Court  of  Law,  only  to  turn  the  parties  over  to  a 
Court  of  Equity,  where  they  would  be  immediately  set  aside. 
Fraud,  if  fully  proved,  invalidates  every  transaction,  as  well  at 
Law  as  in  Equity."  Neither  the  recording  Acts  of  England,  of  New 
York,  or  Vermont,  make  any  exception  where  the  subsequent  re- 
corded deed  is  obtained  male  fide  ^  but,  by  their  terms,  give  all 
such  junior  deeds  a  preference  over  a  prior  unregistered  convey- 
ance. Still,  we  see  that  Courts  of  Law  will  inqu  ire  into  the  fraud, 
and  refuse  to  give  effect  either  to  the  statute  or  the  deed,  where 
the  design  is  to  perpetrate  a  fraud.  Rarely  will  the  Courts  of 
Law  be  called  upon  to  extend  the  doctrine  further  than  this. 

In   order   to   show  the    universality   of    this  rule,    and    the, 


(a)Blanchard  v.  Brown,  3  Wal.  U.  S.  R,  248. 
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extent  to  Avhich  Courts  of  Law  will  investigate  questions  of  fraud, 
we  will  refer  to  two  cases  of  another  class,  where  it  was  admitted 
by  the  Court  that  there  was  no  fraud  in  fact  or  intended  fraud, 
but  merely  a  fraud  in  law,  for  which  the  deeds  were  only  voida- 
ble, and  not  absolutely  void.  Den  v.  McKnight,  6  Halst.  385, 
was  an  action  of  ejectment.  The  plaintiffs  claimed  the  premises 
as  heirs  at  law  of  Thomas  Moore,  deceased,  and  the  defendant 
claimed  under  a  deed  from  Haines,  executor  of  Burton,  who  de- 
rived title  through  Abbott,  the  grantee  of  Burton,  who  had  con- 
veyed the  premises  as  executor  of  the  plaintiffs'  ancestor.  The 
Court  found  that  the  conveyances  from  Burton,  as  executor,  to 
Abbott,  and  from  Abbott  back  to  Burton,  were  merely  colorable, 
and  that  the  sale  was  in  reality  by  the  executor  to  himself,  and 
hence  in  law  fraudulent.  In  speaking  of  sales  made  by  trustees 
to  themselves,  the  Court  remarks:  "They  are  I  think,  voidable, 
not  void.  They  may  be  avoided  by  the  cestuis  que  trust,  and 
their  heirs,  from  whose  ratification,  they  may,  even  as  to  them- 
selves, become  valid.  Strangers  or  third  persons  cannot  im- 
peach or  question  them."  Upon  the  power  of  the  Court  to  take 
cognizance  of  the  question,  the  Court  says  :  "The  lessors  of  the 
plaintiff  may  avail  themselves  of  the  objection  to  the  validity  of 
these  deeds,  in  the  present  action  of  ejectment,  and  are  not 
obliged,  in  order  to  impugn  them,  to  resort  to  the  Court  of  Chan- 
cery." 

The  same  question  arose  upon  a  similar  state  of  facts,  except 
that  the  sale  was  by  an  administrator  under  an  order  of  the 
Court,  in  the  case  of  Den  v.  Hammel,  4  Harr.  73.  The  Court 
there  said:  "The  next  question  is,  whether  a  sale  and  convey- 
ance under  the  decree,  if  fraudulently  made  by  the  administrator 
can  be  avoided  in  a  Court  of  Law,  or  whether  relief  can  be  had 
only  in  a  Court  of  Equity.  The  cases  preclude  all  doubt  on  this 
point."  "The  authorities  show  that  a  fraudulent  deed  may  be 
invalidated  in  the  Court  of  Law  if  the  fraud  can  be  sufficiently 
proved."  Indeed,  in  none  of  these  cases  were  the  fraudulent 
deeds  absolutely  void,  but  were  only  voidable  at  the  election  of 
the  injured  parties  or  their  representatives. 
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In  the  case  before  us,  had  the  original  grantor  been  an  indi- 
vidual, although  innocent  of  the  fraud,  a  Court  of  Law  would 
hold  the  conveyance  to  the  fraudulent  grantee  void,  and  refuse  to 
recognize  it,  and  why  shall  not  the  same  rule  prevail  where  the 
conveyance  is  from  the  Government  ?  It  is  not  denied  that  in  a 
Court  of  Equity  the  rule  would  be  the  same.  The  Government 
was  but  a  naked  trustee,  and  its  conveyance  conveys  no  better 
title,  and  is  entitled  to  no  higher  immunity,  than  that  of  any  other 
trustee  who  hold  the  legal  title. 

The  law  is,  that  the  Common  Law  Courts  may  entertain  juris- 
diction of  questions  of  fraud,  and  that  a  conveyance,  whether  it 
be  by  deed  from  an  individual,  or  by  a  Patent  from  the  Govern- 
ment, although  executed  with  all  the  forms  of  the  law,  when  ob- 
tained in  fraud  of  the  rights  of  others,  may,  in  an  action  of 
ejectment,  he  disregarded  by  the  Court  as  void  at  the  instance  of 
the  injured  party,  or  those  holding  under  him. 

But  it  was  argued  that  our  statue  precludes  the  Court  from  in- 
quiring into  the  validity  of  a  Patent  when  opposed  to  a  final  cer- 
tificate. So  far  from  that  being  the  case,  we  think  the  statute, 
if  it  affects  the  question  at  all,  strengthens  the  right  of  the  person 
claiming  under  the  certificate,  to  resist  a  Patent  fraudulently  ob- 
tained, for  it  gives  to  his  title  an  effect  in  a  Court  of  Law  before 
unknown. 

Sec.  4,  chap.  40,  Rev.  Stat.,  provides,  that  "the  certificate  of 
any  such  Register  of  the  entry  or  purchase  of  any  tract  of  land 
within  his  district,  shall  be  deemed  and  taken  to  be  evidence  of 
title  in  the  party  who  made  such  entry  or  purchase,  or  his  heirs 
or  assigns,  and  shall  enable  such  party,  his  heirs  or  assigiis  to 
recover  the  possession  of  the  land,  described  in  such  certificate,  in 
any  action  of  ejectment  or  forcible  entry  and  detainer,  unless  a 
better  legal  and  paramount  title  be  exhibited  for  the  same. 

Sec.  5.  "A  Patent  for  land  shall  be  deemed  and  considered  a 
better  legal  and  paramount  title  in  the  patentee,  his  heirs  or  as- 
signs, than  the  official  certificate  of  any  Register  of  a  Land  Office 
of  the  United  States,  of  the  entry  or  purchase  of  the  same  land." 

There  are  two  prominent   provisions   in  these  two    sections. 
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The  first  is,  that  the  equitable  title,  which  is  evidenced  by  the 
Register's  certificate,  shall  enable  the  party  to  recover  in  an 
action  of  ejectment;  and  the  other  is,  that  the  legal  title,  which  is 
conveyed  by  the  Patent,  is  paramount  to  such  equitable  title. 
The  first  provision  is  a  new  one,  and  secures  to  the  party  holding 
the  equitable  title  a  right  which  did  not  exist  at  the  Common  Law; 
while  the  second  is  merely  the  affirmance  o£  a  Common  Law  prin- 
ciple, and  designed  to  prevent  the  previous  provision  being  so 
construed  as  to  make  the  equitable  title  paramount  to  the  legal. 
It  was  certainly  competent  for  the  Legislature  to  confer  upon  the 
Courts  of  Law  the  right  to  protect  an  equitable  title  in  an  action 
of  ejectment.  Indeed,  they  may  give  the  Courts  of  Law  just  so 
much  equitable  jurisdiction  as  they  please,  and  prescribe  the  mode 
in  which  the  relief  shall  be  granted.  Such  is  the  character  of  the 
jurisdiction  conferred  by  this  statute.  It  is  true  the  statute  does 
not  authorize  a  party  to  defend  his  possession  with  such  equitable 
title,  but  that  follows  as  a  necessary  consequence  of  his  right  to 
recover  upon  it.  As  before  remarked,  the  wordyjaramown/,  in 
this  statute,  is  used  for  the  purpose  of  still  preserving  the  Com- 
mon Law  distinction  in  the  grade  of  title,  and  to  give  a  prefer- 
ence to  the  legal,  when  fairly  obtained,  over  the  equitable  title. 
So,  in  cases  arising  under  the  registry  Act.  There  the  title 
acquired  by  the  deed  first  recorded,  is,  in  as  unqualified  terms  as 
are  used  in  this  statute,  declared  to  be  paramount,  and  yet  in  an 
action  of  ejectment,  when  it  is  tainted  with  fraud,  by  the  con- 
struction uniformly  given,  it  loses  its  paramount  character  and 
must  give  way  to  a  title  which,  by  the  letter  of  the  law,  is  made 
inferior  to  it.  By  reason  of  its  superior  equity  the  latter  prevails. 
When  the  apparently  paramount  title  is  infected  with  fraud,  it  is 
not  the  better  le^al  title  within  the  meaning  of  the  statute.  The 
Courts  of  Law  are  expressly  authorized  to  protect  and  enforce 
this  equitable  title,  and  it  was  never  the  intention  of  the  Legisla- 
ture to  defeat  it  by  one  nominally  of  a  higher  grade,  but  which 
was  obtained  in  fraud  of  it.  Such  a  result  would  not  com- 
port with  the  manifest  intent  of  the  Legislature  or  a  just  admin- 
istration   of    the    law.      If     the    construction    contended    for 
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must  be  adopted  by  the  Courts  of  Law,  then  the  same  rule  must 
be  adhered  to  by  the  Courts  of  Equity,  and  then  the  fraud  must 
triumph  everywhere.  No  statute  should  be  so  construed  as  to 
protect  a  fraud,  for  it  is  not  be  presumed  that  the  Legislature 
so  designed  it.  When  they  intend  such  a  result,  they  Avill  use 
language  which  is  not  open  to  construction.  If  our  statute  gives 
a  fraudulent  Patent  title  a  preference  over  another  which,  by  the 
very  act,  is  raised  above  its  common  law  level,  then  have  the  Leg- 
islature weakened  and  prostrated  that  very  title  which  they  inten- 
ded to  elevate  and  strengthen.  We  have  before  shown  that  the 
Supreme  Court  of  the  United  States  has  said,  that  a  Patent  issued 
upon  an  unauthorized  entry,  made  after  the  officers  of  the  Govern- 
ment had  sold  the  land,  received  the  purchase  money,  and  issued  a 
patent- certificate,  conveys  no  title.  3  Howard,  461.  And  yet  the 
construction  contended  for  would  make  the  Patent  conclusive 
against  the  certificate  holder.  The  statute  was  designed  for  the 
case  and  benefit  of  the  certificate-holder,  and  must  not  be  so  con- 
strued as  to  make  it  destructive  of  his  rights,  which  might  have 
been  protected  by  the  Common  Law. 

We  will  now  notice  the  case  of  Bagnelli».  Broderick,  13  Peters, 
436,  to  which  we  are  referred  by  the  defendant  in  error,  and 
which,  it  is  insisted,  is  in  point  for  him.  That  was  an  action  of 
ejectment,  and  the  plaintiif  relied  upon  a  Patent  to  John  Robert- 
son, jr.,  issued  upon  the  plat  and  certificate  of  location  of  the 
Surveyor  General,  which  were  in  the  name  of  the  patentee,  under  a 
special  Act  of  Congress,  authorizing  the  relinquishment  of  certain 
lands  which  had  been  injured  by  an  earthquake,  and  the  location 
of  other  lands  in  lieu  of  them.  There  was  "evidence  in 
the  record  tending  to  show  that  the  Morgan  Byrne  (under  whom 
the  defendants  claimed)  had  made  the  relinquishment  of  the  New 
Madrid  claim;"  but  the  same  evidence  showed  "that  the  location  cer- 
tificate was  granted  to  John  Robertson,  jr.^'  The  defendant  relied 
uponastatuteof  Missouri  which  provides  that  an  action  of  eject- 
ment may  be  maintained  upon  "a  New  Madrid  location,"  and  the 
decision  of  the  Court  is  placed  expressly  upon  the  ground  that 
the  defendant  had  no    such    title    as    would,    under  the  statute, 
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maintain  an  action  of  ejectment,  and  hence  could  not  defend 
their  possession  under  the  statute.  After  stating  the  case  and 
referring  to  the  statute,  the  Court  says,  "Our  opinion  is,  first 
that  the  location  referred  to  in  the  Act  is  the  plat  and  certificate 
of  the  Surveyor,  returned  to  the  Recorder  of  land  titles :"  and 
after  stating  the  reasons  for  this  construction  of  the  statute,  the 
Opinion  proceeds:  "The  survey  having  been  made  and  certified 
to  the  Recorder  in  the  name  of  John  Robertson,  jr.,  Byrne  had  no 
title  which  would  sustain  an  ejectment  in  any  -case,  and  of  course 
those  claiming  under  him  cannot  successfully  defend  themselves 
under  the  evidence  they  adduced."  What  the  Judge  who  pre- 
pared the  Opinion  of  the  Court  seems  to  think  the  decision  would 
have  been,  had  a  different  case  been  presented,  we  do  not  feel 
called  upon  to  examine,  as  it  does  not  concern  us.  We  find  no 
authority,  in  the  case  referred  to,  conflicting  in  the  least  with  the 
views  which  we  entertain  of  the  law  applicable  to  the  case 
before  us. 

Having  shown  in  what  way  it  was  competent  for  Rogers  to 
prove  that  he  did  not,  in  the  language  of  the  issue,  "unlawfully 
withhold  the  possession,"  it  only  remains  to  be  seen  whether  the 
evidence  which  he  offered,  and  which  was  excluded  by  the  Court, 
tended  to  prove  such  a  case  ;  for,  according  to  Mr.  Greenleaf ,  the 
Court  was  authorized  to  "exclude  all  evidence  of  collateral  facts, 
or  those  which  are  incapable  of  affording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact  or  matter  in  dis- 
pute." 1  Greenl.  Ev.  §  52.  Was  the  evidence  offered  incapa- 
ble of  affording  such  reasonable  presumption  or  inference  ?  On 
the  contrary  it  was  the  very  foundation  of  the  case  which  it  was 
competent  for  him  to  prove.  Without  it,  all  other  evidence 
would  have  been  useless.  Without  it,  it  was  impossible  for  him 
to  make  out  his  proposed  defence.  The  question  is,  not 
whether  it  Avas  sufficient  of  itself  to  make  out  the  defence, 
but  would  it  aid  to  make  out  the  case  ?  Would  it  tend  to 
prove  the  defence  ?  Most  cases  have  to  be  proved  by  a 
succession  of  distinct  facts,  neither  of  which  standing  alone, 
would    amount  to   anything,   while  all   taken  together    form   a 
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connected  chain,  and  establish  the  issue,  and  from  necessity  a 
party  must  be  allowed  to  present  his  case  in  such  detached  parts 
as  the  nature  of  his  evidence  requires.  It  would  be  no  less  ab- 
surd than  inconvenient,  when  proof  is  offered  in  its  proper  order, 
of  one  necessary  fact,  to  require  the  party  to  go  on  and  offer  to 
prove  at  the  same  time  all  the  other  necessary  facts  to  make  out  the 
case.  Such  a  practice  would  embarrass  the  administration  of 
justice,  and  prove  detrimental  to  the  rights  of  parties.  It  may 
be  that  Rogers  was  bound  to  conneci  himself  with  Southwick's 
title,  before  he  could  insist  that  the  Patent  was  void,  because  ob- 
tained in  fraud  of  such  title,  but  he  must  first  prove  such  title  to 
exist  before  he  could  connect  himself  with  it,  and  this  he  was  not 
allowed  to  do.  If  he  was  bound  to  connect  himself  with  Bow- 
man's creditors,  to  avail  himself  of  the  fraud  practiced  up  on  them, 
he  must  first  show  that  there  were  such  creditors,  and  the 
judgment  which  proved  this  was  ruled  out  by  the  Court.  It  is 
the  right  of  the  party,  when  he  offers  evidence  in  its  proper 
order,  which  proves,  or  tends  to  prove  any  necessary  fact  in  the 
case,  to  have  it  go  to  the  jury  ;  for  the  reasonable  presumption 
is,  that  it  will  be  followed  by  such  other  proof  as  is  necessary 
for  its  proper  connection  ;  and  if  it  is  not,  it  then  become  irrele- 
vant, and  as  such,  if  desired,  may  be  withdrawn  from  the  jury. 
If  there  is  anything  to  induce  the  suspicion  that  the  time  of  the 
Court  is  being  trifled  with,  it  may  be  proper  to  call  upon  coun- 
sel to  state  the  connection,  which  they  expect  to  give  the  pro- 
posed evidence,  but  this  should  ordinarily  be  avoided,  as  it  is 
often  embarrassing  for  counsel  to  anticipate  their  case  in  the 
presence  of  the  opposite  party.  It  may  sometimes  happen 
that  evidence  is  offered  so  out  of  its  proper  place  as  to 
authorize  the  Court  to  exclude  it  for  want  of  a  proper  foun- 
dation. As  in  this  case :  Had  the  sheriff's  deed  been 
offered  without  the  previous  proceedings,  it  might  have  been 
properly  excluded,  till  the  proper  foundation  for  it  was  shown. 
No  such  objection,  however,  existed  in  this  case.  The  party 
commenced  at  the  foundation  of  his  case,  and  offered  to 
establish  the  first  necessary  fact,  and  when  that  was  ruled  out 
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he  Still  persisted  in  offering  to  prove  subsequent  parts  of  his  case 
dependent  upon  those  previously  offered  and  rejected,  till  his  repeated 
offers  had  almost  the  appearance  of  wrestling  with  the  opinion  of  the 
Court.  He  proceeded  as  far  as  duty  or  propriety  required,  for  it 
was  apparent  then,  as  it  is  now,  that  the  evidence  was  ruled  out 
because  it  was  the  opinion  of  the  Court  that  it  was  not  competent 
to  defeat  the  Patent,  by  the  case  which  the  evidence  tended  to 
show,  and  not  because  the  party  did  not  propose  evidence 
enough.  Nor  has  it  been  insisted  here  that  the  evidence  was 
ruled  out  because  Rogers  did  not  offer  to  connect  himself  with 
Southwick's  title,  but  the  whole  effort  has  been  to  sustain  the 
decision  upon  the  other  ground. 

We  are  of  opinion  that  the  Court  erred  in  rejecting  the 
evidence  offered,  and  for  that  reason  the  judgment  is  reversed  with 
costs,  and  the  cause  remanded. 

Judgment  reversed. 


'? 
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Isaac    B.  Potter,  appellant,  v.  Leonard  Dennison,  appellee. 

Jlj)peal  from  Lake. 

Whenever  a  factor  barters  or  otherwise  disposes  of  the  goods  of  his  principal,  in  a 
manner  not  authorized  by  his  principal,  and  not  within  the  ordinary  and  accus- 
tomed modes  of  transacting  the  like  business,  the  principal  may  follow  and  re- 
claim the  property,  whether  the  person  dealing  with  the  factor  knew  him  to  be 
such  or  not,  and  although  the  factor  was  in  possession  of  the  goods,  and  sold 
them  in  his  own  name .  (a) 

If,  however,  the  iprincipal,  by  any  act  of  his  own,  has  induced  such  third  person  to 
.  believe  he  has  given  the  factor  authority  so  to  dispose  of  the  goods,  the  principal 
can  not  reclaim  the  goods. 

Although  the  owner  of  goods  permit  his  agent  to  transact  the  ordinary  business  of  a 
merchant,  with  such  goods,  in  his  own  name,  yet  the  owner  is  bound  by  the  acts 
of  his  agent  only  so  far  as  they  are  within  the  ordinary  mode  of  transacting  that 
particular  branch  of  business  ;  provided  there  are  no  circimistances  tending  to 
show  that  he  permitted  the  agent  to  use  his  own  name  with  a  view  of  imposing 
upon  others. 

When  it  is  necessary  for  the  plaintiff  to  execute  a  deed  to  the  defendant  before  he 
brings  his  suit,  and  he  does  all  in  his  power  towards  such  execution,  but  is  pre- 
vented by  the  defendant  from  completing  it,  his  rights  in  the  suit  will  be  the  same 
as  if  the  deed  had  been  executed. 

An  objection,  whether  well  or  ill  taken,  that  the  appellee,  being  plaintiff  below,  split 
his  cause  of  action  into  two  suits,  cannot  be  assigned  for  en-or  in  the  Supreme 
Court  when  no  such  objection  was  taken  in  the  Circuit  Court. 

Repl\tn  and  Tro\"ER,  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  and  tried  at  the  March  term,  1848, 
of  the  Lake  Circuit  Court  by  the  Hon.  JesseB.  Thomas,the  parties 
dispensing  with  a  jury.  Both  suits  were  between  the  same  par- 
ties, depending  on  the  same  facts,  and  tried  together  on  the  same 
evidence.  The  defendant  pleaded  the  general  issue,  and  property 
in  himself,  to  the  declaration  in  replevin,  and  the  general  issue 
alone  in  the  action  of  trover. 

The  plaintiff  below  read  in  evidence  at  the  trial  the  depositions 
of  Elisha  E.  Dennison  and  E.  W.  Hoyt,  and  on  their  testimony 
submitted  his  case. 

Said  Dennison  testified  substantially  as  follows  :  that 
he  is   the  son  of  the  plaintiff  below,   who   is  a  farmer  residing 

(a)  Gauche  v.  Mayer,  27  HI.  R.  134;  Winne  v.  Hammond,  37  ni.  K.  99. 
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in  Sackett's  Harbor,  Jefferson  county,  State  of  New  York ;  that 
the  said  plaintiff,  Leonard  Dennison,    bought  part  of  the  goods 
in  question  in  his  own  name  at  Albany,   Buffalo,  and  Oswego,  in 
the  State  of  New  York,  and  a  part  of  them  at  Chicago,  Illinois, 
and  that  another  part  of  them  was  bought  by  the  said  witness,  in 
his  own  name,  at  Little  Fort,  Lake  county,  Illinois  ;    that   the 
goods  bought  by  Leonard  Dennison,   were  bought  at  witness'  re- 
quest, and  for  him  to   sell,  and  that  his    (witness')   interest  in 
the  trade  was  common  with  that    of   Leonard  Dennison ;    that 
there  was  no  agreement  between  Leonard  Dennison,  plaintiff,  and 
the  witness,  upon  what  terms  witness  was  to  sell  the  goods,   or 
what  was  to  be  his  compensation ;  that  the  plaintiff  accompanied 
a  part  of  the  goods  to  Little  Fort ;    that  there  witness  opened  a 
store  with  the  goods  in  question,  advertising  and  selling  them  in 
his  own  name;  that  he  continued  to  do  business  thus  for  the  term 
of  ten  months  in  the  years  1846  and   1847  ;    that  he  never  did 
Ibecome  the   purchaser  of  said  goods   or  any  part  or  portion  of 
them  from  the  plaintiff,  or  any  other  person,  or  any  interest  therein; 
that  on  the  4th  of  June,  A.  D.  1847,  he  sold  the  residue  of  the 
goods  then  on  hand  to  the  defendant  below  ;    that  the  considera- 
tion received  from  the  said  defendant  was  the  conveyance  of  240 
acres  of  land  in  Lapeer  county,  Michigan,  to  Leonard  Dennison ; 
that  he  ( witness )  received  the  deed  as  the  agent  of  Leonard  Den- 
nison ;  that  the  deed  was  by  the  witness  given  up  to  the  grantor 
to  be  destroyed  on  the  19th  of  June,  1847,  (which  was  three 
days  after  the  execution  thereof)  and  that  he  (said  Potter)  ac- 
knowledged that  he  had  destroyed  it ;  that  the  reason  why  the  deed 
was  given  up  was  because  witness  exchanged  said  land  with  Pot- 
ter for  twelve  shares  of  copper  stock  in  the  Mineral  Creek  Mining 
Company  ;  that  the  said  Potter  represented  that  the  company  was 
doing  a  good  business,  and  had,  the  year  before,  made  a  dividend 
of  thirty-three  per  cent,  and  that  such  representations  induced  him 
to  exchange  the  land  for  copper  stock.     The  witness  then  narrates 
the  ex  parte  statements  of  Isaac  E.  Berry  and  George  Gibbs, 
that  the    certificates    of    stock    were    worthless,  and  says  that 
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Potter  admitted  he  knew  they  were  so  ;  that  witness  was  informed 
that  the  stock  was  forfeited  to  the  company  for  a  failure  to 
pay  up  the  assessment ;  that  the  land  was  exchanged  for  copper 
stock  on  the  19th  June,  1847  ;  that  six  hundred  and  twenty- 
seven  dollars  and  seventeen  cents  of  the  property  (a  schedule  of 
which  is  given  in  the  deposition),  was  replevied  from  and  delivered 
over  to  Leonard  Dennison,  and  that  property  of  the  value  of  two 
hundred  and  forty-eight  dollars  and  eighty- three  cents  (a  schedule 
of  which  is  also  given)  was  not  replevied  because  the  same  could 
not  be  found ;  and  that  Potter  admitted  the  sale  of  certain 
articles  (specified  by  witness)  contained  in  that  schedule. 

To  all  the  testimony  relating  to  the  exchange  of  land  for  cop- 
per stock,  the  defendant  below  objected,  because  the  testimony 
given  showed  that  the  goods  in  question  had  been  conveyed  to  the 
defendant  for  the  Lapeer  land,  and  that  any  other  trade  had  no 
relation  to  the  issue. 

E.  W.  Hoyt,  for  the  plaintiff  below,  testified,  that  on  Sat- 
urday before  the  commencement  of  the  suit,  Potter,  the  de- 
fendant below,  admitted  in  his  presence  to  Leonard  Dennison, 
the  purchase  of  the  goods  from  E.  E.  Dennison  for  the  La- 
peer land ;  the  subsequent  exchange  of  the  land  for  copper 
stock ;  that  Potter  declined  the  delivery  of  the  property  pur- 
chased to  Leonard  Dennison,  and  said  he  could  not  find  his 
deed  for  the  Lapeer  land,  &c. ;  that  he  marked  out  on  the 
ground  where  he  thought  it  was  situated,  and  said  that  he  had 
never  heard  the  name  of  Leonard  Dennison  mentioned  until  he 
was  requested  to  make  the  deed  to  him. 

The  testimony  of  the  defendant  was  in  substance  as  fol- 
lows :  N.  P.  Davost  testified  that  he  published  a  newspaper 
at  Little  Fort,  called  the  Lake  County  Herald,  from  the  28th 
of  August  to  the  9th  of  September,  18-16,  in  which  E.  E. 
Dennis®n  advertised  himself  as  a  dealer  in  stoves,  iron,  nails, 
grindstones,  stone  and  hard  ware,  and  gave  a  copy  of  such  adver- 
tisement. 

Henry  W.  Blodgett  swears,  that  from  the  2nd    day  of  April 
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and  for  three  months  thereafter  he  was  the  publisher  of  a  weekly 
newspaper  at  Little  Fort,  called  the  Lake  County  Visitor,  and 
that  during  that  time  he  published  for  E.  E.  Dennison  a  card 
(a  copy  of  which  he  recites),  and  that  he  mailed  in  each  week 
of  that  time  a  copy  of  said  paper,  directed  to  Leonard  Dennison, 
at  Sackett's  Harbor,  in  the  State  of  New  York. 

Upon  the  foregoing  testimony  the  Court  found  the  issues  in 
both  cases  for  the  plaintiif,  and  assessed  his  damages,  in  the 
action  of  trover,  at  two  hundred  and  seven  dollars  and  thirty- 
nine  cents. 

The  defendant  moved  for  a  new  trial,  on  the  ground  that  the 
verdicts  were  against  the  evidence,  against  the  law  and  the 
evidence,  and  because  of  newly  discovered  evidence,  which  last 
ground  was  supported  by  affidavits.  The  motion  was  overruled 
and  judgment  entered  on  the  verdicts.  The  defendant  excepted 
and  brought  the  cases  here  by  appeal. 

J.  H.  CoLLEs^s,  for  the  appellant. 

I.  The  defendant  in  error,  having  allowed  Elisha  Ei 
Dennison  to  hold  himself  out  as  the  owner  of  the  goods,  can- 
not now  deny  that  he  was  the  owner,  and  is  bound  by  his  acts. 

It  was  an  admission,  which,  having  been  acted  upon,  is  con- 
clusive against  defendant.     1  Greenl.  Ev.  §  207. 

"Admissions  which  have  been  acted  upon  by  others  are  con- 
clusive against  the  party  making  them,  in  all  cases  between  him 
and  the  person  whose  conduct  he  has  thus  influenced."  2  Kent's 
Com.  614. 

"It  is  of  no  importance  whether  they  were  made  in  express 
language  to  the  person  himself,  or  implied  from  the  open  and 
general  conduct  of  the  party."  Vide  1  Maul.  &  Sel.  marginal 
page,  147. 

n.  At  least  the  defendant  in  error  cannot  deny  that  Elisha 
E.  Dennison,  if  an  agent  at  all,  had  full  discretionary  power  to 
dispose  of  the  goods  in  any  way  he  pleased. 

The  defendant  has  "clothed  the  agent  with  all  the  apparent 
muniments  of    an  absolute  title,  and  authorized  him  to  dispose 
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of  the  property  as  sole  owner,"  by  giving  him  the  possession,  and 
permitting  him  to  hold  himself  out  to  the  world  as  sole  owner, 
and  to  buy,  sell,  and  exchange  at  pleasure.  Story's  Agency,  § 
227  ;  Paley's  Agency,  325. 

It  is  not  shown  what  the  nature  and  extent  of  the  agency  were, 
except  by  the  acts  an  admissions  of  the  principal  and  agent.  E. 
E.  Dennison,  by  whom,  as  is  apparent  from  his  manner  of  testi- 
fying, any  necessary  fact  could  have  been  proved,  does  not 
pretend  that  his  agency  had  any  limitation.  By  his  acts,  done 
with  the  knowledge  of  his  principal,  he  appears  to  have  been 
clothed  with  unlimited  powers.  He  sold,  purchased  and  bartered 
in  his  own  name.  The  oats,  lime,  notes  for  lime,  and  other 
articles  sued  for,  show  that  he  did  not  transact  an  ordinary  fac- 
torage or  commission  business. 

Why  did  not  Elisha  E.  Dennison  swear  as  to  the  limitation  of 
his  powers,  if  they  had  any  limit?  The  question  whether  the 
sale  of  the  goods  for  the  land  was  out  of  the  usual  course  of 
trade,  is  one  of  fact  and  not  of  law,  and  the  onus  jy'^ohandi  is 
with  the  defendant  in  error. 

III.  The  deed  from  the  plaintiff  in  error  to  the  defendant  in 
error  vested  the  legal  title  to  the  lands  given  for  the  goods ;  and 
the  title  was  not  divested  by  a  surrender  of  the  deed,  or  its  can- 
cellation. And  before  Dennison  could  recover  for  the  goods  he 
should  have  made  out  and  tendered  a  deed  to  Potter  for  the  land. 

"When  a  deed  has  been  duly  executed  and  delivered,  a  subse- 
quent surrender  or  destruction  will  not  divest  the  estate  conveyed 
by  it."     1  Johns.  Ch.  R.  344. 

IV.  The  defendant  in  error  cannot  maintain  both  actions. 
He  cannot  split  or  divide  his  claim,  and  bring  replevin  for  part  of 
the  goods  and  trover  for  the  residue.  Fanington  &  Smith  v. 
Payne,  15  Johns.  431  ;  Smith  v.  John,  ih.  227 ;  Philips  v. 
Berick,  16  do.  136  ;  1  U.  S.  Dig.  65,  §§  190,  191. 

The  evidence  is  the  same  in  all  respects  in  both  cases ;  and 
the  deposition  of  E.  E.  Dennison  shows  that  the  goods  replevied 
were  all  that  could  be  found,  and  that  for  the  remainder  of  the 
go'ods  the  trover  suit  was  brought. 
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It  is  proved  then  in  both  cases,  by  the  defendant  in  error,  that 
he  has  brought  two  actions  for  the  same  identical  injury. 

In  the  trover  suit  the  evidence  that  the  defendant  in  error  has 
brought  two  actions  for  the  same  cause  was  admissible  under  the 
general  issue.  But  as  the  defendant  in  error  has  introduced  the 
proof,  he  cannot  object  to  it  in  either  action  on  the  ground  that 
the  plaintiff  in  error  did  not  plead  it,  either  in  abatement  or  bar. 
If  he  will  make  the  proof,  the  plaintiff  in  error  may  raise  any 
question  upon  it  which  he  might,  if  the  facts  so  proved  were 
properly  pleaded. 

E.  W.  HoYT  and  I.  N.  Arnold  for  the  appellee. 

I.  The  sale  not  being  in  any  of  the  modes  recognized  by  law 
as  within  the  scope  of  a  factor's  power,  and  not  being  shown  to 
have  been  sanctioned  or  authorized  by  the  custom  and  usage  of 
trade  at  the  place,  and  no  special  authority  which  would  sanction 
and  support  the  sale  in  this  extraordinary  and  unusual  manner 
having  been  shown,  it  was  void,  and  no  title  passed  thereby  to  the 
purchaser.  Story's  Agency,  §§  126,  225-6  ;  Dunlap's  Paley's 
Agency,  212,  213,  218  ;  2  Kent's  Com.  621,  623. 

"A  factor  is  &  bailee  of  goods  or  money  to  merchandize  (or 
buy  and  sell),  for  the  profit  of  his  principal,  and  render  him  an 
account  thereof."  1  American  Leading  Cases,  478  ;  2  Kent's 
Com.  622,  b  ;  Story's  Agency,  §  33  and  note  3. 

Ignorance  of  the  fact  that  the  vendor  is  an  agent,  will  not  take 
the  case  out  of  the  rule  that  such  unauthorized  sales  are  void. 
Story's  Agency,  §§  225,  227.  2  Kent's  Com.  625;  Dunlap's 
Paley's  Agency,  219  ;  and  see  218  to  220. 

There  is  only  one  exception  to  this  principle,  and  that  is  where 
the  purchaser  has  a  set-off  and  deals  with  the  agent  as  principal,  in 
ignorance  of  his  true  character.  This  is  manifestly  an  exception. 
2  Kent's  Com.  632.  Nor  will  the  fact  of  the  agent's  conducting 
the  business  in  his  own  name  take  the  case  out  of  the  general  rule 
which  makes  the  unauthorized  sale  void.  This  is  a  power  or  right 
incident  to  the  relation,  sanctioned  and  recognized  by  law,  and  not 
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dependent  upon  the  express  authority  or  sanction  of  the  princi- 
pal.    Storj's  Agency,  §§34,  110,  112,  401,  a. 

There  are  only  two  exceptions  to  the  general  rule  first 
stated.  1st.  Sales  in  market  overt.  2d.  Where  the  agent 
is  clothed  by  his  principal  with  all  the  apparent  "  muniments  of 
an  absolute  title."  Dunlap's  Paley's  Agency,  212 ;  Story's 
Agency,  §  229. 

It  is  said  that  "  in  no  other  way  than  by  clothing  the  agent 
with  these  muniments  of  title  can  the  principal  bring  himself  into 
wrong."     Dunlap's  Paley's  Agency,  219. 

By  muniments  of  title  is  meant  "title  deeds,"  "invoices,"' 
"bills  of  purchase."  See  Dunlap's  Paley's  Agency,  215,  note 
(g),  and  219.  Or,  possession  of  negotiable  instruments,  which 
is  evidence  of  ownership.  But  even  here  there  must  be  a  bona 
fide  consideration  paid.  Paley's  Agency,  233,  and  note  a  \ 
Story's  do.  §  228  ;  also  see  227;  2  Kent's  Com.  626  (marginal). 

II.  The  sale  was  void  on  the  ground  of  want  of  authority  ;. 
coupled  with  nojtice  that  plaintiff  was  in  some  way  interested  ia 
the  property,  prior  to  completion  of  the  purchase.  The  request, 
to  make  the  deed  to  plaintiff  was  sufficient  to  put  the  defendant 
on  inquiry  as  to  whether  E.  E.  Dennison  was  the  true  owner. 

in.  It  was  void  on  the  ground  of  fraud.  1.  There  were 
fraudulent  representations  as  to  value  of  the  copper  stock.  2. 
The  evidence  tends  to  show  that  defendant  had  no  title  to  the 
land.  3.  It  was  one  entire  transaction,  connected  by  the  evidence 
of  intention  from  the  beginning,  to  get  the  property  without  pay- 
ment of  value  therefor  and  by  fraud. 

The  deed  was  never  delivered  to  plaintiff.  It  was  delivered  to 
his  general  agent  in  the  particular  business,  re-delivered  tO' 
defendant,  and  by  him  destroyed,  showing  that  the  parties  did 
not  regard  it  as  having  been  delivered  so  as  to  make  it  operative- 
to  vest  title  in  plaintiff.  As  to  when  assent  will  be  presumed,  in, 
case  of  delivery  to  a  stranger  or  third  person,  see  15  Wend.  659; 
12  do.  1056  ;  Hulick  v.  Scovil,  4  Gilm.  159  ;  and  U.  S.  D.  Sup- 
lement,  vol.  1,  550,  §  664. 
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IV.  The  motion  for  a  new  trial  was  properly  denied.  If  the 
above  positions  are  correct,  the  finding  on  the  issues  was  author- 
ized by  the  evidence.  As  to  newly  discovered  evidence,  it  must 
be  material.  2  Tidd's  Pr.  906.  It  must  not  be  merely  cumu- 
lative.    1  Scam.  491. 

Courts  will  not  grant  a  new  trial  unless  the  rules  of  law  and 
purposes  of  justice  require  it.  Gilm.  Dig.  538-9 ;  Tidd's  Pr. 
906. 

The  Opinion  of  the  Court  was  delivered  by 

Trumbull,  J.  The  records  in  these  cases  show,  that  Leonard 
Dennison,  the  plaintiff  in  the  Court  below,  resided  in  the  State  of 
New  York;  that  he  furnished  a  quantity  of  goods,  chiefly  hard- 
ware, to  be  sold  by  his  son,  Elisha  E.  Dennison,  at  Little  Fort, 
Lake  county,  Illinois ;  that  Elisha  carried  on  the  business  in  his 
own  name,  but  in  fact  had  no  interest  in  the  goods  ;  that  after 
having  been  in  the  business  some  ten  months,  he  exchanged  the 
entire  stock  of  goods  with  the  appellant  for  lands  in  Michigan ; 
that  the  deed  for  the  lands  was  made  to  Leonard  Dennison,  the 
father,  and  delivered  to  Elisha ;  that  a  few  days  after  this 
arrangement  Elisha  made  another  trade,  by  which  he  agreed  to 
surrender  up  to  appellant  the  lands  in  Michigan  for  twelve  shares 
of  copper  stock  in  the  Mineral  Creek  Copper  Mining  Company, 
which  turned  out  to  be  worthless,  and  in  pursuance  of  this  last 
arrangement  he  delivered  up  to  appellant  the  deed  to  his  father, 
which  was  destroyed. 

Not  long  after  the  above  transactions  took  place,  the  appellee 

came  to  Little  Fort,  claimed  the  goods   as  his,  and  that  Elisha 

liad  no  authority  to  dispose  of  the  same  in  the  manner  it  had  been 

done. 

He    called   upon    the    appellant  in    company   with  his   son, 

offered   to  re-convey  the   Michigan   lands   to    appellant   and  to 

return  to  him  the  copper  stock,  and  demanded  the  goods.     Potter 

refused  to  give  up  the  goods,  and  appellee  brought  an  action  of 

replevin  for  such  portions  of  them  as  he  could  find,  and  sued  in 

trover  for  the  balance. 
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The  two  cases  were  tried  together,  by  consent  of  parties,  and 
upon  the  same  evidence. 

The  Court  found  the  issues  for  the  appellee,  and  gave  judg- 
ment that  he  recover  the  goods  replevied,  and  damages  to  the 
amount  of  $207.39  in  the  action  of  trover. 

The  appellant  moved  for  new  trials,  which  were  denied,  and 
now  assigns  for  error  the  findings  of  the  Court,  and  the  refusal  to 
grant  new  trials. 

The  first  point  made  by  appellant  is,  that  the  appellee, 
by  suffering  his  son  to  hold  himself  out  as  the  owner  of  the  goods, 
cannot  now  deny  that  he  was  such  owner,  and  is  bound  by  his 
acts. 

There  is  evidence  in  the  record  tending  to  show  that  the  appel- 
lee must  have  known  that  his  son  was  carrying  on  the  business 
in  his  own  name,  though  there  is  no  positive  proof  of  the  fact ; 
but  admitting  that  there  was  such  proof,  is  he  thereby  precluded 
from  showing  the  facts  in  the  case  ?  We  think  not.  Factors 
may  and  often  do  sell  their  goods  in  their  own  names.  Story's 
Agency,  §§  110  and  134.  And  yet  the  principal,  whenever 
his  factor  has  bartered  or  otherwise  disposed  of  the  goods  in  a 
manner  not  within  the  ordinary  and  accustomed  modes  of  trans- 
acting the  like  business,  may  follow  and  reclaim  the  property  ; 
and  in  such  a  case,  it  is  wholly  immaterial  whether  the  person 
dealing  with  the  factor  knew  him  to  be  such  or  not.  lb.  §§  224 
and  225  ;  Dunlap's  Paley's  Agency,  219. 

If  the  appellee  had,  by  any  act  of  his  been  the  means  of 
imposing  upon  the  appellant,  and  inducing  him  to  believe  that 
his  son  was  clothed  with  authority  to  barter  off  the  store  of  goods 
for  Michigan  lands,  the  case  would  be  different ;  but  there  is  no 
such  evidence  in  the  record,  nor  is  it  even  shown,  with  cer- 
tainty, that  he  knew  in  whose  name  his  son  was  carrying  on  the 
business. 

But  suppose  he  did  know  and  permit  his  son  to  transact 
the  ordinary  business  of  a  merchant  in  his  own  name,  he 
would  even  then  be  bound  by  his  acts  only  so  far  as  they 
were    within    the   ordinary   mode    of   transacting   that    partic- 
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ular  branch  of  business,  provided  there  were  no  circumstances 
tending  to  show  that  he  permitted  him  to  use  his  own  name  with  a 
view  of  imposing  upon  others.  A  sale  of  goods  by  the  son  under 
such  circumstances  for  cash,  or  any  other  disposition  of  them  in 
accordance  with  commercial  transactions,  would  have  bound  the 
appellee,  but  when  one  deals  with  a  merchant  in  so  extraordinary 
a  manner  as  to  purchase  his  entire  stock  of  goods  for  wild  lands, 
he  is  bound  to  inquire  strictly  whether  the  person  with  whom  he 
is  dealing  has  authority  to  make  an  agreement  so  unusual, 
and  if  he  will  not  do  so,  he  runs  the  risk  of  having  the  goods 
taken  from  him  by  the  real  owner  in  case  it  should  after- 
wards turn  out  that  they  did  not  belong  to  the  person  with  whom 
he  dealt. 

"A  factor  cannot  dispose  of  goods  in  the  way  of  barter."  Dun- 
lap's  Paley's  Agency,  213.  If  he  do,  the  owner  may  sue  the 
innocent  purchaser  in  trover.  2  Kent's  Com.  625.  In  the  case 
of  Guerreire  v,  Peile,  3  Barn.  &  Aid.  616,  the  plaintiffs,  who 
were  merchants  resident  at  Oporto,  consigned  the  wines  in  ques- 
tion for  sale  to  Bannester  &  Vidal,  merchants  in  London.  Ban- 
nester  &  Vidal  employed  one  White,  a  broker,  to  sell  the  same, 
and  he  by  their  orders  exchanged  the  wines  with  the  defendants 
for  a  quantity  of  rum.  White  did  not  know  that  Bannester  & 
Vidal  were  only  factors  in  the  transaction  and  there  was  no  evi- 
dence that  the  defendants  knew  the  fact.  Bannester  &  Vidal 
having  subsequently  become  bankrupts  without  having  accounted 
to  the  plaintiffs  for  the  proceeds  of  the  wine,  they  brought 
an  action  of  trover  against  the  defendants.  At  the  trial 
the  jury  were  instructed,  "that  if  they  were  of  opin- 
ion that  Peile  &  Co.,  knew  Bannester  &  Vidal  to  be  factors 
they  should  find  for  the  plaintiffs  ;  and  supposing  they  did 
not  know  that  fact,  if  the  jury  thought  that  this  was  a  trans- 
action in  the  ordinary  course  of  trade  where  parties  are  deal- 
ing with  their  own  commodities  they  would  find  for  the  defend- 
ant." The  jury  found  a  verdict  for  the  defendant.  Subse- 
quently a  rule  7iisi  for  a  new  trial  was  obtained,  and  Abbot, 
C.  J.,  in  making  the  rule  absolute  said  :  "my  learned  brothers 
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think  I  ought  to  have  told  the  jury  upon  these  facts,  that  this 
was  a  transaction  of  barter,  and  that  the  plaintiff's  property  was 
not  divested,  because  a  factor  has  no  authority  to  barter  ;  and  I 
am  also  of  that  opinion." 

The  cases  before  us  are  much  stronger  than  that  of  Guerreire 
V.  Peile.  That  was  a  small  transaction,  the  exchange  of 
merchandise  for  merchandise.  This  is  an  exchange  of  an 
entire  stock  of  goods,  all  the  man  had,  and  not  for  goods,  but  for 
lands. 

There  is  moreover  some  evidence  in  the  record  to  show  that 
Potter  had  notice  before  the  exchange  was  consummated,  that 
Elisha  E.  Dennison  was  not  the  owner  [of  the  goods.  The  deed 
to  the  Michigan  lands  was  not  made  to  him,  but  to  his  father,  a 
circumstance  sufficient  to  have  put  him  upon  inquiry  when  making 
so  extraordinary  a  trade,  and  from  this  circumstance  the  Circuit 
Court  may  have  been  justified  in  coming  to  the  conclusion  that  he 
knew  or  might  by  the  use  of  ordinary  diligence  have  ascertained, 
that  the  goods  did  not  belong  to  the  person  with  whom  he  was 
dealing.  Rodriguez  v.  Heffernan,  5  Johns.  Ch.  R.  417.  Notice 
at  any  time  before  the  exchange  was  consummated  by  the  delivery 
of  the  deed  would  have  been  in  time. 

Another  objection  made  to  the  recovery  in  these  cases  is,  that 
the  appellee,  by  the  delivery  of  the  deed  from  Potter  became 
seized  of  the  Michigan  lands  ;  that  his  title  was  not  divested  by 
the  surrender  up  of  the  deed,  and  that  it  was  necessary  for  appellee 
to  re-convey  before  he  could  maintain  these  suits.  If  such  was 
the  law  the  appellee  did  all  he  could  to  comply  with  it  before 
bringing  suits.  He  had  no  means  of  ascertaining  the  description 
of  the  lands.  He  applied  to  the  appellant  for  a  description  and 
proffered  to  re-deed  the  lands,  but  the  appellant  either  could  not 
or  would  not  furnish  such  description,  and  having  by  his  own 
default  put  it  out  of  the  power  of  the  appellee  to  make  a  deed, 
such  act  is  equal  to  performance.  Hastram  v.  East  India  Co.  1 
T.  R. 639. 

It  is  also  objected  that  the  appellee  had  no  right  to  split 
the  cause  of   action    and    bring    two    suits    for    the   same  lot 
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of  goods.  No  objection  of  the  kind  was  taken  in  the  Court  be- 
low, and  without  determining  whether  the  objection  would  have 
been  tenable  even  there,  as  it  wa?  impossible  to  replevy  the  whole 
stock  of  goods  some  of  them  having  been  disposed  of,  we  are 
clearly  of  opinion  that  it  is  no  ground  of  error. 

Upon  the  question  of  the  refusal  to  grant  new  trials,  without 
attempting  to  review  the  evidence  in  detail,  it  will  be  sufficient 
to  remark  that  we  have  examined  it,  and  think  it  justified  the 
findings  of  the  Court. 

The  motions  for  new  trials  were  therefore  properly  overruled 
and  there  being  no  error  in  the  records  the  judgments  by  the  Cir- 
cuit Court  are  affirmed  with  costs. 

Judgments  affirmed. 
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Samuel  W.  Lynn,  appellant,  v.  David  Lynn  et  al.,  appellees. 
Jippeal  Jrom  Henderson. 

On  the  IStli  of  April,  1834,  M.,  by  a  written  proposition,  offered  to  sell  to  S.  W.  L.  a 
certain  tract  of  land,  upon  certain  specified  terms,  and  allowed  three  months  to 
decide  upon  the  proposition.  On  the  26th  of  June,  1834,  S.  W.  L.  wrote  toM., 
stating  that  his  father,  D.  L. ,  accepted  the  proposition,  and  signed  the  letter  "  S. 
W.  L. ,  for  his  father,  D.  L. "  On  the  back  of  a  copy  of  this  letter,  on  the  19th  of 
July,  1834,  M.  wrote  and  executed  a  covenant  to  convey  the  land  to  S.  W.  L. ,  "in 
consideration  of  the  within,"  and  "when  he  shall  have  fulfilled  on  his  j)art  the 
conditions  of  said  agreement,  a  copy  whereof  is  hereto  annexed."  This  agree- 
ment was  delivered  to  S.  W.  L.,  who  made  payments  with  money  advanced  by  D. 
L.,  and  took  receipts  as  for  money  paid  byD.  L.  S.  W.  L.  took  possession  of 
and  cultivated  the  land,  D.  L.  residing  with  him  till  his  death.  D.  L.  died  ;  S. 
AV.  L.  paid  the  balance  of  the  purchase  money  due  upon  the  land,  and  the  other 
heirs  of  D.  L.  then  filed  their  bill  against  S.  W.  L.  andM. ,  alleging  that  the  name 
of  S.  W.  L.  hadbeeninsertedby  mistake  in  the  contract  of  July  19th,  1834,  instead 
of  that  of  D.  L.,  and  praying  for  a  partition  of  the  land  among  the  heirs  of  D.  L. , 
an  account  of  rents  and  profits  against  S.  W.  L.,  &c.  S.  W.  L.,  in  his  answer, 
under  oath,  denied  the  mistake,  and  averred  that  the  money  advanced  for  the  land 
had  been  loaned  to  him  by  D.  L.,  to  secure  the  payment  of  which  B.  L.  was  to 
have  a  lien  on  the  land  :  Held,  that  the  averment,  in  the  answer  of  S.  W.  L. ,  as  to 
the  loan,  was  new  matter,  and  being  unsupported  by  proof,  was  not  evidence  ; 
that  the  question  for  the  Court  to  determine  was,  whether  it  was  the  intention  of 
the  parties  that  the  sale  and  purchase  should  be  for  the  benefit  of  D.  L.  or  S.  W. 
L.  ;  that  the  legal  construction  of  the  letter  of  acceptance  of  the  26th  of  June 
showed  a  purchase  byD.Ii.,  and  this  construction  could  not  be  explained  by 
parol,  no  mistake  in  that  letter  being  pretended  ;  that  the  written  instruments 
above  named,  as  well  as  the  parol  testimony,  show  that  the  name  of  S.  W.  L.  was 
inserted,  by  mistake,  in  the  agreement  of  the  igth  of  July,  instead  of  that  of  D. 
L. ,  and  that  there  was  no  error  in  the  decree  of  the  Circuit  Court  which  directed  a 
partition  of  the  land  among  the  heirs  of  D.  L.,  that  S.  W.  L.  should  accoimt  for 
the  rents  and  profits ;  that  he  should  be  paid  for  the  lasting  improvements  made 
by  him,  and  be  refunded  the  purchase  money  paid  by  him  since  the  death  of  D.  L. 
with  interest,  and  that  M.  shoiild  convey  to  the  heirs  according  to  their  respective 
interests. 

Bill  in  Chancery,  filed  in  the  Henderson  Circuit  Court  by 
the  appellees,  as  heirs  of  David  Lynn,  deceased,  against  the  ap- 
pellant, Samuel  W.  Lynn,  a  co-heir,  and  Stephen  B.  Munn,  and 
heard  before  the  Hon.  Norman  H.  Purple. 

The    bill    sets    forth  in   substance:     that  the  appellant  and 
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appellees  are  heirs  at  law  of  David  Lynn,  deceased  ;  that  in  1832 
Samuel  W.  Lynn  came  to  Illinois  from  Connecticut  and  settled 
on  a  tract  of  Government  land  as  a  squatter,  and  returned  in 
1833  ;  that  he  pursuaded  his  father  David,  deceased,  to  remove 
to  Illinois  and  purchase  and  settle  on  the  S.  half  1,  10  N.  5  W. 
of  the  fourth  principal  meridian,  than  owned  by  Stephen  B. 
Munn ;  that,  influenced  by  Samuel,  the  father  started,  in  the 
spring  of  1834,  in  company  with  Samuel  and  came  through  New 
York  to  ascertain  of  Munn  the  terms  on  which  the  land  could  be 
purchased  by  David,  deceased  ;  that  Munn  executed  a  written 
proposal,  and  allowed  David,  deceased,  three  months  in  which  to 
accept  or  reject  said  proposal,  which  proposal  was  in  the  words 
and  figures  following  :  "Mr.  Samuel  W.  Lynn  may  also  have 
the  S.  ^1,  10  N.  5  W.,  in  the  Military  tract  aforesaid,  for  nine 
hundred  and  sixty  dollars,  two  hundred  dollars  cash  down,  the 
remainder  payable  by  yearly  instalments  of  one  hundred  dollars 
each,  interest  at  the  rate  of  six  per  cent,  per  annum  on  all  un- 
paid at  the  payment  of  each  instalment ;  I  to  give  a  contract  to 
deliver  a  warranty  deed  for  same  on  payment  of  said  seven  hun- 
dred and  sixty  dollars,  as  aforesaid,  with  interest ;  money  to  be 
paid  to  Messrs.  Tillson,  Moore  &  Co.,Quincy,  Illinois  ;  Mr.  Lynn 
to  let  me  know  if  he  takes  the  above  sections  in  three  months 
from  this  date. 

New  York,  April  18,  1834.  Stephen  B.  Munn." 

That  David  was  old  and  left  the  business  principally  to  Samuel; 
that  the  name  of  Samuel  was  inserted,  instead  of  the  name  of 
David  in  said  proposition,  by  mistake,  and  without  David's  knowl- 
edge, or  for  convenience,  to  permit  Samuel  to  act  as  David's 
agent ;  that  in  this  Samuel  acted  merely  as  David's  agent ; 
that  the  three  months  were  given  to  enable  David  to  examine  the 
land  and  determine  whether  he  would  purchase  it;  that  on  the  26th 
of  June,  1834,  Samuel  wrote  to  Munn,  for  his  father,  as  follows  : 

"June  the  26th,  A.  D.  1834. 
"Mr.  Munn:     Sir,  my  father  has  concluded  to  take  the  S.  ^ 
1,   10   N.    5  West  and  pay  you  as  agreed  when  you  send  to 
Quincy  a  bond  for  a  deed.     Then  your  agent  will  send  me  a  line 
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and  I  will  fulfill  on  my  part.  You  ought  not  to  be  so  hard  with 
me  as  to  charge  me  interest  this  year,  for  I  have  to  sell  the  im- 
provement to  Jamison  the  same  as  I  pay  you  for  the  lots  for  to 
keep  peace  with  the  Kentuckians  and  I  shall  get  nothing  from  it 
this  year.  We  all  arrived  safe  ;  my  father  enjoys  good  health, 
and  the  rest  of  us.  The  wood  lot  on  the  bluffs  36,  11  N.  5  W. 
is  a  poor  lot  and  I  do  not  want  it.  I  think  you  could  get  $150. 
If  you  want  to  take  this,  please  to  write.  One  Elliott  wants  it 
for  his  farm.         Yours,  &c.,         Samuel  W.  Lynn, 

for  his  father,  David  Lynn." 

That  on  the  19th  of  July,  1834,  Munn  wrote  a  contract  on  the 
back  of  a  copy  of  the  above  proposition,  as  follows : 

"In  consideration  of  the  within,  and  in  fulfillment  of  the 
agreement  as  aforesaid,  I  do  hereby  bind  myself,  my  heirs,  execu- 
tors, administrators  and  assigns',  to  deliver  unto  the  aforesaid 
Samuel  W.  Lynn  a  full  and  perfect  warranty  deed  of  Lot  S.  -I- 1, 
10  N.  5  W.  when  he  shall  have  fulfilled,  on  his  part,  the  conditions 
of    said  agreement,   a  copy  whereof  is  hereunto    annexed. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
this  nineteenth  day  of  July  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty- four. 

•(signed)  Stephen  B.  Munn.   [Seal.] 

Sealed  and  delivered  in  presence  of  John  Tillson,  jr." 

That  the  agreement  thus  made  was  delivered  to  Samuel,  who 
paid  the  first  payment  out  of  his  father's  money,  and  as  his 
father's  agent,  and  took  a  receipt  from  Munn's  agents — "Re- 
ceived of  David  Lynn  by  Samuel  W.  Lynn,"  &c.,  &c. 

That  in  making  out  the  agreement,  Munn,  by  mistake,  referred 
to  the  proposition  of  April  18th,  instead  of  to  Samuel's  letter  of 
June  26th  and  thereby  made  the  contract  to  run  to  Samuel  instead 
of  David. 

That  Samuel  discovered  the  mistake,  and  requested  Munn's 
agents  to  procure  another  to  be  executed  to  David ;  that 
accordingly  Munn  executed  other  articles  running  to 
David,  and  sent  them  to  his  agents  at  Quincy  to  be  deliv- 
ered   (which    articles    are    set    out);     that    David     did    not 
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execute  and  accept  the  last  mentioned  agreement  at  that  time, 
tkrough  the  persuasion  of  Samuel. 

That  Samuel  made  fm-ther  payments  on  said  lands  with  David's 
money  and  took  receipts  in  David's  name  up  to  20th  August,  1840, 
when  David  died.  That  after  David's  death,  Samuel  made  pay- 
ment of  the  balance  of  the  purchase  money  with  moneys  belong- 
ing to  David's  estate. 

That  soon  after  the  purchase,  David  and  Samuel  entered  into 
possession  of  the  land ;  David  being  a  widower,  and  unable  to 
attend  to  his  own  business,  lived  with  Samuel  as  a  member  of  his 
family,  and  permitted  Samuel  to  attend  to  his  (David's)  business. 
That  Samuel,  up  to  David's  death,  always  admitted  that  the  land 
was  David's  ;  that  he  wrote  to  Munn's  agents,  November  14, 
1834,  that  the  rents  of  the  land  were  due  to  his  father. 

That  David  Lynn  made  valuable  improvements  on  the  land ; 
that  Samuel  has  had  tJie  use  of  the  land  since  David's  death, 
worth  $640  annually ;  that  Samuel  sold  cattle,  &c.,  be- 
longing to  David,  and  has  not  accounted  for  the  proceeds. 

That  in  June,  1835,  Ezekiel  and  Samuel  Lynn  entered  N.  W. 
11,10  N.  5  W.  ;  that  David  loaned  Samuel  $200,  with  which  to 
enter  the  same  ;  that  on  a  partition  thereof,  Samuel  had  the 
east  half;  that  in  October  afterwards,  Samuel  sold  and 
conveyed  said  east  half  to  David  ;  that  David  retained  the  deed 
until  his  death ;  that  David  resided  with  Samuel  on  said 
east  half,  and  made  valuable  improvements  thereon ;  that 
Samuel  got  possession  of  said  deed  and  still  has  it ;  that 
since  David's  death  Samuel  has  enjoyed  the  use  of  this  land  to 
the  value  of  $200  annually,  and  has  mortgaged  it  to  some  inno- 
cent mortgagee. 

.  That  David  paid  for  Samuel  $200  in  Connecticut,  which 
has  not  been  repaid  ;  and  that,  on  a  settlement,  Samuel  will  be 
found  indebted  to  the  estate  several  thousand  dollars; 
that,  at  the  time  of  the  purchase  of  said  land,  Samuel  was 
poor,  and  unable  to  purchase  with  his  own  means  ;  that  Munn 
has  been  willing  to  execute  a  deed  to  the  heirs  of  David  Lynn. 
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Prayer :  that  Samuel  be  compelled  to  exhibit  all  papers  in  his 
possession,  &c.  ;  that  an  account  be  taken  o£  the  amount 
due  the  estate  from  Samuel,  for  moneys  advanced,  interest, 
rents  and  profits,  &c.,  and  a  lien  on  Samuel's  part  of  the 
land  for  the  amount  found  due  ;  a  partition  among  the  heirs 
of  the  real  estate  according  to  their  respective  interest  as  heirs  ; 
and  thatMunnbe  required  to  convey  according  to  the  partition. 

The  answer  of  Samuel  W.  Lynn  admits  he  came  from  Con- 
necticut in  1832  ;  returned  in  1833  ;  that  he  advised  his  father 
to  make  the  purchase  and  settle  on  the  south  half  of  one,  ten 
north,  five  west,  but  his  father  knowing  that  he  had,  at  expense,  &c. 
been  to  Illinois  and  ascertained  the  location  of  said  south  half, 
and  that  it  could  be  purchased,  &c.,  and  he  (David)  being 
old,  &c.,  and  wishing  to  live  with  Samuel  in  preference  to 
his  other  children,  proposed  to  Samuel  that  he  (David)  would 
accompany  him  to  Illinois  and  examine  the  location,  and  if  he 
(David)  thought  Samuel  had  been  judicious,  &c.,  he  (David) 
would  assist  Samuel  in  making  the  purchase,  and  reside  with 
Samuel  in  his  family,  provided  he  (Samuel)  would  secure  him 
(David)  for  the  advances  ;  which  proposal  Samuel  accepted,  and 
offered  to  give  David  a  lien  on  the  land  purchased,  until  the 
advance  should  be  settled  either  by  the  repayment  of  the  money, 
or  from  the  rents  and  profits  of  the  land,  and  to  these  proposi- 
tions they  agreed.  Denies  that  he  ever  otherwise  advised  his 
father  to  remove  to  Illinois.  Says  he  did  not  come  through  New 
York  to  ascertain  the  terms  of  the  purchase,  for  he  knew  the 
terms  long  before. 

Admits  the  written  proposal  of  April  18,  1834,  but  denies  that 
it  was  made  or  intended  to  be  made  to  David  ;  says  he  (Samuel) 
made  the  application  to  purchase  of  Munn ;  that  the  three 
months  were  allowed  to  him  and  not  to  his  father,  that  he 
(Samuel)  might  have  his  father's  advice  under  the  agreement 
between  them,  and  his  father's  aid  if  his  father  approved  the 
purchase. 

Denies  that  he  acted  for  David  or  under  his  direction  ;  denies 
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any  mistake  in  the  name  inserted  in  said  proposition  of  Munn,  or 
that  Samuel's  name  was  inserted  without  David's  knowledge  for 
convenience ;  yet  admits  that  he  had  his  father's  advice  in  mak- 
ing the  purchase  according  to  the  terms  of  the  agreement  between 
them  ;  and  generally  denies  all  acting  under  his  father  except  as 
aforesaid. 

Says  he  concluded  to  buy  S.  1 1 ,  and  his  father  agreed  to 
advance  him  money  for  that  purpose,  and  that  he  should  give  his 
father  a  lien  upon  the  land  until  it  should  be  settled  between 
them,  or  until  David  should  donate  the  same  to  him  (Samuel)  ; 
that  thereupon  he  (Samuel)  wrote  the  letter  of  June  26th  to  Munn ; 
denies  that  he  wrote  said  letter  as  the  agent  of  David,  or  that 
thereby  he  intended  to  give  David  any  right  in  the  land  further 
than  a  right  to  the  lien  aforesaid.  He  says  Munn  knew  the  agree- 
ment between  himself  and  father,  and  that  the  first  instalment 
was  to  be  advanced  by  his  father,  and  that  he  could  not  get  this 
unless  his  father  approved  of  the  location,  and  therefore  he  wrote 
to  Munn  that  David  had  "  concluded  to  take  the  land  ;"  and  that 
the  words  "  and  pay  you  'as  agreed  when  you  send  to  Quincy 
a  bond  for  a  deed,"  referred  to  the  first  payment,  which  David 
was  to  advance,  as  Munn  knew  ;  and  in  the  letter  Samuel  for 
himself,  promised  to  fulfill  on  his  (Samuel's)  part  the  residue 
of  the  contract ;  and  Munn,  so  understanding  it,  executed  the 
bond  of  July  19th,  to  Samuel. 

Says  Munn's  agents  informed  him,  and  not  David,  of  the  re- 
ceipt of  Munn's  bond ;  that  David  advanced  the  first  payment  to 
him  (Samuel),  and  that  he  (Samuel)  paid  it  over  to  Munn's 
agents,  not  as  David's  money  but  as  his  own. 

Is  not  informed  whether  Munn  referred  to  the  proposition  of  April 
18th,  instead  of  the  letter  of  June  26th,  in  making  the  bond,  but 
denies  that  he  should  have  referred  to  the  letter  for  that  purpose, 
or  that,  if  referred  to,  it  would  have  authorized  a  bond  different 
from  the  one  executed  ;  denies  that  there  was  any  mistake  about 
it,  and  that  he  (Samuel)  ever  discovered  any  mistake  as  charged, 
but  he  says  that  for  the  purpose  of  securing  a  lien  to  David  for  his 
advances,  he  did   request  Munn's   agents  to  procure  a   bond   to 
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convey  the  land  to  David  on  the  payment  of  the  purchase  money ; 
David  agreeing  that  he  would  convey  the  land  to  Samuel  or  devise 
it  to  him  upon  a  settlement,  and  that  this  agreement  would  have 
been  reduced  to  writing,  but  Munn  never  executed  the  bond. 

He  is  not  informed  about  the  articles  of  agreement  set  out  in 
the  bill,  but  Munn  executed  a  deed  to  David  for  the  land  and 
sent  a  mortgage  to  secure  $760,  to  be  executed  by  David, 
but  David  refused  to  accept  the  deed  or  execute  mortgage. 

Denies  that  any  such  articles  set  out  in  the  bill  were  ever  exe- 
cuted or  accepted  by  David. 

Admits  that  one  reason  of  delay  in  executing  the  writings  to 
David  to  secure  David's  lien  on  the  land  was,  ihat  a  part  of  the 
land  was  in  possession  of  another,  but  the  more  weighty  reason 
was,  that  such  evidences  of  the  contract  as  he  (Samuel)  had  re- 
quested, were  never  furnished,  and  this  delay  continued  until  David 
became  content  without  any  lien  on  the  land. 

Admits  the  payment  of  money  and  the  taking  receipts 
therefor  as  charged,  and  says  that  the  receipts  were  so  taken 
to  show  David  the  amount  of  money  paid  on  the  land  for 
which  David  had  a  right  to  require  a  lien ;  that  these 
advances  were  settled  for  between  him  and  David,  and  as 
evidence  thereof  these  receipts  were  surrendered  to  him 
(Samuel). 

Admits  that  he  has  made  the  payments  as  stated  since  his 
father's  death,  but  denies  that  it  was  done  with  David's  money 
or  money  belonging  to  the  estate,  but  says  it  was  with  his  own 
money. 

Denies  that  his  father  entered  into  possession  of  the  premises, 
but  says  he  (Samuel)  entered  into  possession,  and  his  father  re- 
sided with  him  as  a  member  of  his  family ;  that  his  father  was 
old  and  infirm  and  that  he  attended  to  his  (David's)  business  ; 
that  David  had  little  to  do  ;  had  some  considerable  stock,  &c., 
which  Samuel  took  care  of,  fattened,  &c.,  boarded  his  father,  &c., 
and  insists  on  this  as  a  set-oiF  against  all  the  advances  ;  that  the 
improvements  were  made  by  himself  at  a  cost  of  $3,000. 
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Denies  taking  any  of  David's  papers  improperly. 

Denies  admittino-  that  the  land  was  David's. 

Admits  the  writing  of  the  letter  of  Nov,  14,  1835,  and  still 
admits  that  the  rents  and  profits  belonged  to  David  by  virtue  of 
the  agreement  between  him  and  David,  but  in  the  same  letter  he 
claimed  possession  of  the  land  in  his  own  right. 

Admits  that  David  advanced  $30  to  aid  in  making  improve- 
ments ;  admits  the  premises  at  David's  death  were  worth  $5,000  ; 
admits  that  since  David's  death  he  has  had  the  use  and  occupation 
of  the  premises,  and  appropriated  the  rents  and  profits  to  the 
yearly  value  of  $150,  and  that  he  received  the  rents  and  profits 
of  the  improvements  from  the  time  they  were  made  to  the  time  of 
David's  death,  by  the  consent  of  David,  having  otherwise  satisfied 
David  for  his  advances  of  money. 

Denies  selling  David's  cattle  in  1840  ;  says  they  were  his 
own  ;  denies  in  like  manner  selling  other  property  of  David's  for 
his  own  benefit. 

Admits  that" he  andEzekiel  in  1835  entered  N.  W.  11,  10  N.  5 
W.,  yet  only  in  this  manner:  they  each  entered  one  half  of  S. 
W.  11  by  pre-emption,  and  thereby  had  a  float  for  eighty  acres 
each,  which  they  located  on  the  former  quarter,  and  Ezekiel 
wishing  to  obtain  Samuel's  float,  David  purchased  Samuel's  float 
for  Ezekiel  for  $100 — the  money  charged  to  be  loaned  by  David 
to  Samuel  to  enter  said  land  ;  the  assignment  being  made  before 
payment  to  the  United  States. 

Denies  that  he  ever  conveyed  the  east  half  of  11  to  David  ; 
that  he  ever  delivered  a  deed  therefor  to  David,  and  that  he  was 
ever  paid  any  consideration  for  so  doing. 

Denies  that  he  was  poor  and  unable  to  pay  his  expenses  when 
he  left  Connecticut  ;  admits  he  borrowed  $200  on  the  credit  of 
David  in  Connecticut;  that  David  paid  the  note,  and  that  one  Coe 
paid  the  note  to  David,  and  sets  up  the  limitation  against  demand 
for  the  money. 

Claims  that  a  large  amount  of  money  is  due  from  the  estate  to 
Samuel  for  things  therein  mentioned. 

Denies  his  dependence  on  David  for  means,  but  acknowledges 
he  was  accommodated  with  advances  as  aforesaid. 
ILL.  R.  VOL.  X.  40 


610  OTTAWA. 


Lynu  V.  Lynu  et  al. 


Says  David  sold  in  Connecticut  for  about  $2,000  ;  that  out 
of  this  lie  paid  debts  about  $100  ;  paid  expenses  here,  includ- 
ing complainant's  expenses,  $300  ;  that  during  his  lifetime  he 
advanced  to  his  five  children,  or  their  representatives,  about 
$200  each,  making  $1,000,  and  that  he  advanced  to  Samuel 
$888.63,  which  last  mentioned  sum  has  been  settled  except 
$204.80,  against  which  he  claims  a  set-off,  and  insists  on  the 
limitation. 

Says  that  at  his  death  David  had  personal  property  to  about 
the  amount  of  $600,  which  should  have  come  to  the  hands  of 
his  administrator. 

The  answer  further  sets  up  that  the  administrator  obtained  a 
judgment  against  Samuel  for  $450,  in  an  action  of  trover,  and 
insists  on  the  judgment  as  a  bar  against  all  rights  which  might 
have  been  tried  in  said  cause. 

To  this  answer  there  was  a  replication. 

The  following  is  an  abstract  of  the  depositions.  . 

Stephen  B.  Munn. — ^Has  seen  David  Lynn,  Sr.,  once,  Samuel 
twice.  Saw  David  in  April,  1834,  in  Jersey  City,  on  his  way  to 
Illinois.  Saw  Samuel  in  1832  or  spring  of  1833,  on  the  subject 
of  purchasing  some  land  owned  by  me  ;  in  April  1834  saw  him 
on  same  business  ;  did  not  see  them  together  ;  sold  to  David 
Lynn  south  half  one,  ten  north,  five  west,  for  $960,  $200  down, 
balance  $100  annually  with  interest.  Sold  land  in  May  or  June 
1834  ;  don't  think  he  had  any  conversation  with  David  Lynn 
about  the  land.  In  April  1834  wrote  a  proposition  to  Samuel  to 
sell  him  the  land  ;  no  recollection  of  the  exact  Avords  of  the  con- 
versation, but  has  no  doubt  the  understanding  was  that  David 
Lynn,  Sr.,  was  to  pay  for  the  land  and  own  it,  and  not  Samuel  W. 
Lynn,  and  I  was  to  be  informed  in  three  months  whether  Samuel's 
father  would  take  the  land  ;  received  the  letter  of  June  26th,  and 
thereupon  forwarded  the  contract. 

Has  no  recollection  about  it,  but  has  no  doubt  Samuel  was 
acting  for  his  father  ;  he  executed  a  contract  to  David  Lynn 
for  the  land  ;  giving  a  copy  thereof  of  date  26th   June,  1834 
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(date  in  pencil),  [which  articles  are  different  in  form  from 
the  proposition  and  bond  set  out  in  the  bill  and  admitted  in  the 
answer.  ] 

The  contract  was  executed  in  pursuance  of  the  proposition 
of  April  18,  1834  ;  sent  the  contract  to  his  agents  at  Quincy  to 
be  delivered  to  David  Lynn  ;  has  directed  his  agents  to  return  the 
money  received  from  Samuel ;  states  the  amount  of  money 
received  from  David  Lynn. 

Cross- Examined. — Samuel's  first  business  with  witness,  as  he 
believes,  was  to  ascertain  from  him  on  what  terms  and  at  what 
price  he  would  sell  it  (the  land)  ;  has  no  recollection  or  belief 
that  Francis  C.  Moore  ever  signed  a  letter  for  him,  on  reflection 
thinks  there  was  a  communication ;  April  18th,  1834,  gave 
Samuel  the  terms  on  which  he  would  sell  the  land ;  thinks  he  had 
given  Samuel  the  proposition  before  he  saw  his  father,  and  had 
no  communication  from  David  concerning  the  sale  at  that  time  ; 
the  only  contract  he  ever  made  for  the  sale  of  this  land  is  con- 
tained in  his  answer  to  seventh  interrogatory  ;  has  been  advised 
by  his  agents  that  they  have  the  contract  (of  June  26th)  in  their 
possession  ;  repeats  that  he  never  made  any  other  contract  except 
of  June  26th. 

A  copy  of  the  discharge  of  Samuel  W.  Lynn  under  the 
insolvent  laws  of  Connecticut,  first  date  4th  Tuesday  of 
August,  1833,  last  date  25th  August,  1834,  was  also  given  in 
evidence. 

James  Harbison. — Knows  the  parties  ;  Samuel  W.  Lynn  has 
resided  on  the  place  formerly  occupied  by  David  Lynn,  deceased, 
his  father  ;  is  residing  there  to  best  of  his  knowledge ;  about  five 
years  ago  levied  on  a  yoke  of  steers  as  Samuel's  property  ;  Sam- 
uel denied  owning  property  ;  stated  that  the  property  belonged  to 
his  father  ;  Samuel  refused  to  give  up  the  property  on  the  ground  of 
the  illegality  of  the  execution,  likewise  on  the  ground  of  having 
no  property  ;  witness  was  sued  by  David  Lynn  for  taking  off  the 
cattle;  Samuel  offered  himself  as  a  witness,  and  wished  to  prove 
the  cattle  were  his  father's  ;  there  was  other  property  on  the  place. 
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Cross- Examined. — Saw  David  living  there  at  the  same  time 
Samuel  was  living  there  ;  saw  David  living  by  himself  in  a  house 
on  the  place. 

Thaddeus  Easies. — Supposes  David  to  have  .  been  seventy 
years  old  ;  David  lived  with  Samuel  and  died  there  ;  David  Lynn 
claimed  to  own  the  farm  ;  the  old  man  told  him  (witness)  he 
bought  the  place  of  Munn  (objected  to).  Witness  supposes  the 
improvements  on  the  place  were  made  by  Samuel  as  David's 
agent ;  the  crop  was  gathered  on  the  place  as  if  they  were  both 
one  family. 

Cross- Examined — They  lived  as  one  family,  Samuel  appeared 
to  conduct  the  improvements  as  his  own ;  Samuel  furnished  the 
work  and  materials  as  far  as  witness  knew. 

Wm.  D.  Henderson. — David  Lynn  and  Samuel  W.  Lynn 
resided  together  up  to  the  time  of  David's  death,  on  south  half 
one,  ten  north,  five  west ;.  Samuel  still  lives  there  ;  David  Lyna 
said  witness  had  cut  two  trees  on  his  (David's)  land,  and  he- 
(David)  intended  to  prosecute  him  for  it ;  Samuel  was  within 
hearing  and  said  nothing  about  title  ;  the  land  on  which  the  trees 
were  was  the  same  half  section :  it  was  in  July  or  August,  1835. 

Cross- Examined. — Has  had  quarrel  with  Samuel  W.  Lynn  • 
it  was  in  a  quarrel  the  conversation  mentioned  took  place  ;  is  not, 
friendly  with  Samuel ;  Samuel  joined  his  father  in  threatening  to- 
prosecute  ;  Samuel  said  he  (witness)  had  built  a  house  on  his- 
(Samuel's)  land,  and  he  (Samuel)  intended  to  take  it,  meaning 
south  half  one,  ten  north,  five  west,  as  witness  presumes. 

William  R.  Jamison. — David  Lynn  said  he  had  bought  the 
land  ;  don't  recollect  whether  it  was  in  Samuel's  presence  ;  thinks 
Samuel  didn't  claim  to  own  it  (the  land)  from  their  first  settling, 
there  ;  don't  think  the  Lynns  had  much  money  when  they  first 
came  there  ;  had  the  personal  property  together. 


JUNE  TERM,  1849.  613 


Lynn  v.  Lynn  et  al. 


Delight  Camp. — Is  acquainted  with  the  Lynns  ;  in  1836  lived 
with  Samuel  about  two  months  ;  place  belonged  to  Samuel,  so  far 
as  she  has  heard  David  express  himself ;  has  seen  David  sell  grain 
raised  on  the  place,  and  bring  the  money  and  give  it  to  Samuel's 
wife,  and  when  she  offered  him  a  part  back  he  said  he  had  money 
of  his  own ;  Samuel  acted  as  owner  as  far  as  witnesss  could 
judge  ;  old  man  appeared  feeble,  worked  in  the  garden  some- 
times. 

Julia  Curtis. — Acquainted  with  the  parties,  except  Munn; 
knows  the  farm  of  Samuel  Lynn ;  has  lived  with  him  four 
months,  the  summer  of  the  old  man's  death,  and  prior  to  his 
death ;  has  been  there  frequently  at  other  times  ;  don't  know  that 
she  ever  heard  David  give  any  directions  about  the  farm,  or  exer- 
cise any  control  over  it ;  Samuel  acted  as  the  owner  of  the  farm; 
heard  Ezekiel  W.  Lynn  (one  of  complainants)  say  that  Samuel 
had  a  large  farm  in  this  country,  that  Samuel's  farm  was  on  the 
bluff ;  thinks  the  place  referred  to  was  the  place  where  Samuel 
resides  ;  David  lived  with  Samuel ;  witness  was  employed  by 
Sumuel,  and  he  paid  her. 

Samuel  Darnell. — Is  acquainted  with  the  parties,  except 
Munn ;  knows  the  land  ;  always  supposed  before  this  suit  that 
Samuel  was  the  owner  of  it ;  he  had  entire  control  of  the  farm  ; 
hired  hands,  did  all  the  business,  so  far  as  witness  knew  anything 
about  it  ;  witness  helped  Samuel  about  the  building  of  the  barn, 
and  sent  hands,  and  Samuel  paid  for  them  ;  witness  rented  ground 
onthefarm,^^and  nobody  had  anything  to  say  about  it  but  Samuel; 
the  old  man  went  to  borrow  money  for  Samuel  to  pay  part  on  the 
place,  as  witness  understood  ;  witness'  brother  agreed  with  Sam- 
uel to  let  Samuel  have  it ;  as  to  the  heirs  of  David,  deceased, 
Cook  had  a  claim  on  the  land  where  he  lives  ;  Ezekiel  had  a  claim 
where  he  lives  ;  John  A.  Lynn  had  a  claim  on  a  piece  of  land 
.south  of  Ezekiel's  ;  David,  administrator,  bought  a  claim  of 
Lewis,  which  cost  seventy-five  dollars,  as  witness  understood,  and 
tnew  David  to  be  in  possession  of  it ;  Asa  Brainard  also  had  a 
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claim  where  Riessel  now  lives,  and  Samuel  lived  where  he  now 
resides,  each  cultivating  or  improving  his  own  ;  has  as  good  reason 
to  believe  that  Samuel  was  improving  for  his  own  benefit  as  that 
the  others  were  for  theirs  ;  as  far  as  witness  knows,  David  Sr., 
had  no  more  control  over  Samuel  than  the  others  ;  all  the  heirs 
lived  in  the  neighborhood  of  witness,  except  David,  who  moved 
to  Iowa  two  or  three  years  ;  David  Sr.  appeared  to  live  with 
Samuel ;  thinks  Samuel  took  possession  of  the  place  in 
1833. 

Cross- Examined. — Thinks  the  money  was  borrowed  of  his 
brother  to  pay  on  the  land  ;  does  not  know  who  signed  the  note, 
except  what  his  brother  said  ;  witness  presented  the  note  to  the 
administrator,  but  he  said  if  any  money  was  borrowed  Samuel 
borrowed  for  himself. 

Orrin  Camp. — Knows  the  land ;  thinks  he  heard  all  the  heirS' 
say  they  made  selections  of  land,  and  David  Sr.  assisted  them  to- 
pay  for  it ;  has  heard  David  Sr.  say  he  helped  all  of  them  to  pay 
for  their  land ;  Samuel  selected  south  half  ten  north,  five  west ; 
Samuel  has  continued  to  improve  his  ;  the  old  man  said  if  Samuel 
would  build  the  barn  near  the  house  he  would  help  him,  other- 
wise he  would  not;  heard  David  Sr.  say  his  other  children  (ex- 
cept Samuel)  had  got    every    d d   cent    they    would    ever 

get;  don't  think  he  meant  to  include  John  A.  Lynn 
(deceased). 

Jesse  Cornell. — Acquainted,  &c.  David  Sr.  lived  with 
Samuel ;  knows  the  land ;  loaned  money  to  pay  for  the  land  ; 
Samuel  first  spoke  about  it  ;  David  Sr.  came  down  and  got  it ; 
brought  an  order  authorizing  witness  to  sign  Samuel's  name  to  a 
note  for  the  money,  which  was  done,  and  the  money  loaned  ;  note 
has  been  taken  up  by  Samuel,  to  best  of  witness'  recollection  ;  Da- 
vid said  he  had  assisted  Samuel  more  than  his  other  children, 
because  he  lived  with  Samuel  and  expected  to  live  with  him  for- 
life  ;  witness  understood  that  the  money  was  borrowed  by  Samuek 
to  pay  for  the  land. 
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Daniel  Putnam. — David  Lynn  Sr.  said  lie  had  given  all  his 
children  money  to  buy  land,  with  the  exception  of  Mr.  Brainard  J 
understood  Samuel's  land  was  where  he  lives  ;  understood  the 
land  belonged  to  Samuel  when  paid  for ;  David  lived  with 
Samuel. 

Cross- Examined. — Witness,  in  that  conversation,  understood 
that  David  had  given  all  his  children  money  to  buy  land,  but  to 
one  he  had  not  given  so  much  as  to  the  rest,  or  had  not  given 
any  ;  David  Sr.  said  in  reference  to  the  land  (S.  i  1),  what  is 
here  is  mine,  but  at  my  death  all  is  Samuel's  ;  that  he  lived  with 
Samuel,  at  his  death  all  was  Samuel's. 

lie-Examined, — David  Sr.  said  Samuel  had  not  yet  paid  for 
it,  but  it  was  his  when  paid  for. 

Peter  Butler — Was  sheriff  of  Warren  from  1832  to  1834  ; 
surveyed  the  land  ;  recorded  survey  in  the  name  of  David  ;  Sam- 
uel paid  for  surveying. 

Patrick  R.  Haley — Collected  taxes  1885  and  1886  ;  called  at 
old  man  Lynn's  and  collected  some  taxes :  cannot  tell  whether 
old  man  paid  taxes  on  that  land  or  not ;  the  tax  on  the  land  was 
paid  by  Samuel ;  the  receipt  given  in  David's  name. 

There  was  also  given  in  evidence  a  tax  receipt  for  1836,  given 
to  Samuel  W.  Lynn,  for  south  half  one. 

At  the  September  term,  1848,  the  Circuit  Court  pronounced 
a  decree  in  substance  as  follows  : 

That  the  south  half  one  be  partitioned  among  the  heirs,  David 
Lynn  having  been  equitable  owner  thereof  ; 

That  Samuel  pay  the  rents  and  profits  of  the  land  while  in  his 
possession  ; 

That  Samuel  be  paid  for  the  lasting  and  valuable  improve- 
ments made  on  the  land  by  him  ; 

That  Samuel  be  refunded  that  part  of  the  purchase  money 
paid  by  him  since  his  father's  death,  with  interest ; 

That  the  cause  be  referred  to  a  Master  to  ascertain  the  value 
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of  the  rents  and  profits,  and  improvements ;  a  lien  decreed  on 
the  land  in  whosever  favor  a  balance  shonld  be  found. 

That  Munn  should  convey  to  the  heirs  according  to  their 
respective  portions. 

As  to  all  other  matters  that  the  bill  be  dismissed,  and  each 
party  pay  half  the  cost. 

The  defendant,  Samuel  W.  Lynn,  appealed. 

Julius  Manning  for  appellant. 

1.  Implied  trusts  anft  when  implied.  2  Story's  Eq.  Jur.  439, 
§  1195  ;  443,  §  1201. 

2.  Resulting  trusts  are  admitted  with  great  caution.  The 
proof  should  be  clear.  Boyd  v.  McLean,  1  Johns.  Ch.  R.  590, 
per  Kent,  Ch'r,  "An  arbitrary  implication  raised,  to  stand  until 
some  reasonable  proof  brought  to  the  contrary."  2  Blackf.  214. 
Proofs  must  be  very  clear.  3  Sug.  on  Vend.  257  ;  8  N.  H.  196; 
10  Vesey,  517;  3  Sug.  on  Vend.  178,  §  6  ;  4  Gilm.  218-19. 

3.  It  is  essential  that  the  money  when  paid  should  have  been 
the  money  of  the  person  in  whose  favor  the  trust  is  set  up. 
Steere  v.  Steere,  5  Johns.  Ch.  R.  1 ;  8  N.  H.  197. 

4.  "It  seems  doubtful  whether  parol  evidence  is  admissible 
against  the  answer  of  the  trustee,  denying  the  trust."  3  Sug.  on 
Vend.  257,  §  2.  Bartlett  v.  Pickersgill,  4  East,  577,  in  note. 
But  if  admissible,  it  should  be  received  with  great  caution. 
Boyd  V.  McLean,  1  Johns.  Ch.  R.  582  ;  Snelling  v.  Utterback, 
1  Bibb,  609. 

5.  An  equitable  presumption  may  be  rebutted  by  parol.  10 
Vesey,  367.  And  parol  evidence  is  admissible  to  show  the 
intention  that  the  person  to  whom  the  conveyance  was  made 
should  take  beneficially.  2  East,  534  note  b ;  1  Vesey,  57  ;  2 
Ch'y  416;  1  P.  Williams,  112,  113. 

6.  An  express  trust,  though  by  parol,  prevents  a  resulting 
trust.  3  Sug.  on  Vend.  260,  §  10.  A  payment  after  the 
purchase  will  not  raise  a  trust ;  the  estate  can  only  be  charged 
pro  tanto  for  the  amount  actually  paid  at  the  time  of  the 
purchase.     Steere  v.  Steere,  5  Johns.  Ch.   R.   1 ;  2  do.   414. 
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7.  If  the  money  was  paid  for  the  purpose  of  vesting  the  title 
in  the  grantee,  no  trust  resulted  to  the  person  paying  the  money. ' 
Elliott  V,  Armstrong,  2  Blackf .  214. 

8.  Where  a  parent  purchases  land  in  the  name  of  his  son,  the 
purchase  is  to  be  deemed  prima  Jade  an  advancement,  so  as  to 
rebut  the  presumption  of  a  resulting  trust.  2  Story's  Eq.  Jur. 
446,  §§  1202,  1203  ;  Lord  C.  J.  Eyre,  in  Dyer  v.  Dyer  ;  ih. 
note  3  ;  3  Sug.  on  Vend.  266,  et  seq.  ;  ib.  26  L  etseq.  ;  Grey  v. 
Grey,  2  P.  Williams,  628  ;  Murless  v.  Franklin,  1  F.  Williams, 
13  ;  Mumma  v.  Mumma,  2  Veron's  Ch.  R.  19  ;  Lampliegh 
V.  Lampleigh,  1  P.  Williams,  111  ;  Crabb  v.  Crabb,  7  Eng.  Ch. 
R.  147  ;  Kelpin  v.  Lamb,  ib.  150  ;  Finch  v.  Finch,  15  Vesey, 
43  ;  Sidmouth  v.  Sidmouth,  17  Eng.  Ch.  R.  467  ;  2  Beaven, 
447  ;  Taylor  v.  Taylor,  4  Gilm.  303. 

Chaeles  Gilman,  for  the  appellees. 

Samuel  W.  Lynn,  acting  as  the  agent  of  his  father,  David 
Lynn,  with  means  furnished  by  his  father  from  time  to  time  as 
the  instalments  fell  due,  purchased  of  Munn  the  land  in  contro- 
versy, taking  receipts  in  the  name  of  the  father  (see  the  various 
writings  signed  by  S.  W.  and  by  Munn,  as  also  the  receipts  for 
the  several  payments).  After  the  father's  death,  the  son  paid  an 
instalment  with  his  own  means.  S.  W.  admits  that  the  money 
was  so  furnished,  and  alleges  that  the  receipts  were  so  taken  to 
give  the  father  a  lien  on  the  property  for  such  advances  until  a 
settlement  between  them,  which  he  affirmatively  asserts  did  take 
place,  and  in  evidence  thereof  further  says  that  the  receipts  were 
delivered  over  to  him.  It  did  not  appear,  however,  that  the 
receipts  taken  by  him  on  the  payments  ever  went  out  of  his  pos- 
session, except  by  inference  from  his  statement  that  they  were 
delivered  up  to  him.  He  further  states  that  these  several 
amounts  coming  from  his  father,  were  intended  as  advancements 
or  donations ;  affirmative  allegations,  not  responsive  to  the 
charges  of  the  bill,  and  therefore  not  evidence  unless  supported 
by  other  proof.  There  is  nothing  in  the  whole  case  to  show 
affirmatively  that  these  payments  were  intended  as  advancements, 
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nor  are  there  circumstances  from  which  such  an  intention  is 
to  be  inferred.  The  whole  case  shows  that  S.  W.  had  no 
means — was  obliged  to  hire  money  to  come  to  the  State, 
which  his  father  was  security  for  and  subsequently  paid. 
It  further  appears  that  he  did  not  claim  the  land,  but,  while  his 
father  was  living,  was  willing,  to  say  the  least,  that  it  should  be 
considered  as  his  father's.  The  only  conclusion  legitimately  to  be 
drawn  from  all  the  circumstances  of  the  case,  is  that  David  Lynn, 
the  father,  was  the  purchaser  and  equitable  owner  of  the  land  in 
question,  and,  had  he  have  lived,  would  have  paid  the  remaining 
instalment  and  taken  the  title  from  Munn,  and  the  land,  at  his 
death,  would  have  descended  to  the  complainants. 

On  the  whole,  the  decree  of  the  Circuit  Court  is  in  accord- 
ance with  the  strict  equity  of  the  case,  and  ought  not  to  be 
reversed,  or  modified  in  any  respect. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.  On  the  18th  of  April,  1834,  Stephen  B.  Munn 
made  a  written  proposal,  by  the  terms  of  which  he  offered  to  sell 
to  Samuel  W.  Lynn  the  premises  in  question,  upon  certain  speci- 
fied term,  and  allowed  three  months  within  which  to  accept  the 
proposition.  On  the  26th  of  June,  1834,  S.  W.  Lynn  wrote  to 
Mr.  Munn,  stating  that  his  father,  who  was  David  Lynn,  now 
deceased,  accepted  the  proposition,  with  perhaps  some  slight  mod- 
ifications, and  signed  the  letter  "Samuel  W.  Lynn,  for  his  father, 
David  Lynn."  On  the  back  of  a  copy  of  this  letter,  on  the  19th 
of  July,  1834,  Munn  wrote  and  executed  a  covenant  to  convey 
the  premises  to  S.  W.  Lynn,  upon  the  payments  being  made 
according  to  the  terms  as  specified  in  the  letter  of  acceptance, 
which  agreement  was  delivered  to  Samuel,  who  made  the  first  pay- 
ment with  the  money,  as  is  alleged,  of  David  Lynn,  and  a  receipt 
was  taken  specifying  that  the  money  was  received  of  David  by 
the  hands  of  Samuel.  Similar  receipts  were  taken  for  all  the 
balance  of  the  purchase  money,  which  was  paid  prior  to  the 
death  of  David.  The  balance,  $286.10,  was  paid  by  Samuel 
W.  to  the   agents    of  Mann.     Some  time    after   the    execution 


JUNE  TERM,  1849.  619 


Lynn  v.  Lynn  et  al. 


of  the  agreement  of  the  19th  of  July,  at  the  suggestion  of 
Samuel  W.  Lynn,  Munn  executed  in  New  York,  and  forwarded 
to  his  agents  in  Quincy,  a  more  formal  indenture  for  the  con- 
veyance of  the  land  to  David  Lynn,  which  was  probably  never 
seen  or  executed  by  David,  but  still  remains  in  the  agents' 
hands. 

The  bill  charges,  that  it  was  the  design  and  intention  of  all 
parties,  that  the  sale  of  the  land  should  be  and  was  to  David,  and 
not  to  Samuel  W.,  and  that  the  name  of  the  latter  was  inserted 
in  the  original  proposition,  and  in  the  agreement  of  the  19th 
of  July,  by  mistake,  and  that  all  the  payments  which  were 
made  up  to  the  time  of  David's  death,  where  made  with  his 
money. 

Samuel  W.  in  his  answer  denies  the  alleged  mistake,  and  in- 
sists that  the  sale  was  intended  to  be  made  to  him,  and  that  al- 
though the  money  with  which  the  payments  were  made  came  from 
his  father,  yet  it  was  advanced  to  him  as  a  loan,  and  that  the 
receipts  were  taken  in  his  father's  name  as  an  evidence  of  the 
amount  of  money  paid,  and  for  which  David  was  entitled  to  a 
lien  upon  the  land.  The  answer  admits  that  Samuel  W.,  after 
the  agreement  of  the  19th  of  July,  requested  Munn's  agents  to 
get  a  bond  for  a  deed  running  to  David,  as  he  says,  in  order  that 
David  might  hold  the  land,  who  was  to  obligate  himself  to  convey 
the  land  to  Samuel  W.  or  devise  it  to  him,  upon  settlement,  and 
that  this  agreement  would  have  been  reduced  to  writing,  but  that 
Munn  never  executed  the  bond.  It  may  be  here  remarked  that  if 
Munn  never  executed  such  a  bond,  he  did  execute  and  forward  to 
his  agents  an  agreement  or  indenture,  the  effect  of  which  was  the 
same,  which,  in  all  human  probability,  was  executed  in  pursuance 
of  the  suggestion  made  by  Samuel  W.  to  Munn's  agents,  that  his 
father  should  have  a  bond  for  a  deed.  Samuel  went  into  posses- 
sion, made  improvements,  and  cultivated  a  farm  upon  the  prem- 
ises, and  David  resided  there  with  him  till  the  time  of  his  death. 
David  was  old  and  infirm,  and  able  to  do  but  little  manual  labor  at 
least. 

Munn  swears  that  he  sold  the  land  to    David,  and  to    no 
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other  person,  and  pertinaciously  insists  that  he  never  made 
any  contract  for  the  sale  of  the  land,  except  the  one  which  he 
sent  on  to  his  agents,  and  which  appears  never  to  have  been  exe- 
cuted or  accepted  by  David.  A  good  deal  of  evidence  is  adduced, 
showing  the  circumstances  of  Samuel,  and  his  conduct  and  pro- 
fessions, as  well  as  those  of  David  in  relation  to  the  purchase  and 
ownership  of  the  land. 

It  is  not  a  question  of  so  much  real  as  apparent  difficulty,  to 
determine  for  whose  benefit  this  contract  and  purchase  were 
really  made,  and  to  whom,  in  equity,  this  land  really  belongs. 
Upon  a  careful  examination  of  the  whole  record  we  are  satisfied 
with  the  decree  of  the  Circuit  Court.  Were  David  alive,  and 
this  claim  set  up  by  him,  instead  of  his  heirs,  there  can  be  little 
doubt  that  his  right  should  be  sustained,  and  yet  his  legal  repre- 
sentatives occupy  precisely  the  same  position. 

Strictly  speaking,  it  cannot  be  said  that  there  is  a  resulting 
trust,  for  that  is  raised  by  implication  or  operation  of  law,  from 
a  particular  state  of  facts  evidencing  the  equitable  rights  of  the 
parties,  and  does  not  depend  upon  a  contract  for  its  existence  : 
as  where  land  is  purchased  by  the  money  of  one  and  the  title  is 
conveyed  to  another,  or  perhaps  where  one  trustee  receives  a 
title  from  another.  In  such  a  state  of  facts  a  trust  is  created  by 
law,  and  not  by  the  agreement  of  the  parties.  Bottsford  v. 
Burr,  2  Johns.  Ch.  R.  405.  Incase  of  a  resulting  trust,  there 
should  be  a  transfer  of  the  legal  title  to  one,  while  another  is 
possessed  of  the  equity.  Here  there  has  been  no  transfer  of  the 
legal  title,  but  that  still  remains  in  Munn,  whose  liability  to  transfer 
it  grows  out  of  this  contract  of  sale,  and  does  not  depend  upon  the 
simple  fact  of  his  having  received  the  purchase  money.  The  true 
character  of  this  bill  is  for  the  specific  performance  of  that  contract, 
and  not  to  compel  the  performance  of  a  resulting  trust.  In 
cases  of  resulting  trust  it  is  frequently  competent  to  inquire 
into  the  agreements  of  the  parties,  but  then  it  is  for  the  purpose 
of  ascertaining  with  whose  money  the  purchase  was  made. 
Samuel  W.  Lynn  does  not  hold  the  legal  title,  and  cannot  be 
considered  a   trustee.     Munn   still  holds  the  legal  title,   which 
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he  has  agreed  to  transfer,  and  the  question  is,  to  whom  he 
shall  specifically  perform  the  agreement.  Thus  the  whole  case 
is  reduced  to  this  one  question  ;  was  it  the  intention  of  parties, 
that  the  sale  and  purchase  should  be  for  the  benefit  of  David  or 
Samuel  ?  It  will  not  do  to  rely  upon  the  last  formal  indenture, 
running  to  David  Lynn,  which  was  executed  on  the  part  of  Munn, 
but  never  executed  by  David  on  his  part,  as  the  contract  of  sale, 
for  that  was  never  executed  or  took  effect.  We  must,  therefore, 
look  to  the  antecedent  negotiations  and  transactions,  together 
with  the  circumstances  of  the  case  as  explanatory  thereof,  in 
order  to  determine  to  whom  the  sale  was  actually  intended  to  be 
made. 

So  far  as  the  written  evidence  shows,  the  first  is  a  proposition  for 
the  sale  of  the  land,  in  terms  running  to  Samuel.  This  is 
answered  by  Samuel  accepting  the  propesition  for  and  in  the 
name  of  his  father.  Upon  the  back  of  a  copy  of  this  letter  of 
acceptance,  Munn  executed  an  undertaking :  "in  consideration  of 
the  within,  and  in  fulfillment  of  the  agreement  as  aforesaid,  "  he 
bound  himself  to  convey  to  Samuel,  "when  he  shall  have  fulfilled, 
on  his  part,  the  conditions  of  the  said  agreement,  a  copy  whereof 
is  hereunto  annexed."  These  three  papers  constitute  the  only 
evidence  of  the  contract  of  sale  upon  which  we  can  rely,  except 
so  far  as  it  is  competent  for  a  Court  of  Equity  to  look  to  the 
other  evidence  to  correct  any  mistake  which  was  committed  in 
drawing  up  the  written  evidence  of  the  contract.  For  that  pur- 
pose parol  evidence  is  competent,  but  not  to  explain  the  meaning 
of  the  parties  as  expressed  in  the  writings. 

If  we  are  to  look  alone  at  these  papers,  no  doubt  can  exist 
that  it  was  the  intention  of  Samuel  W.  Lynn,  only  to  occupy  the 
position  of  an  agent,  and  not  of  a  purchaser.  He  intended  to  bind  his 
father  and  not  himself  for  the  payment  of  the  purchase  money.  He 
proposed  to  purchase  for  his  father,  and  not  for  himself.  Such  is 
undoubtedly  the  legal  construction  of  that  letter  of  acceptance, 
and  as  we  have  before  seen,  it  is  not  competent  to  explain  its 
meaning,  either  by  parol  evidence  or  the  defendant's  answer,  or 
in  any  way  to  alter  it,  except  by  showing  a  mistake,  which  is  not 
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pretended.  Munn  could  have  maintained  no  suit  against  Samuel 
for  the  purchase  money,  for  he  never  undertook  to  pay  it.  Sam- 
uel's attempt,  in  his  answer,  to  explain  away  the  effect  of  this  let- 
ter must  be  unavailing,  for  he  does  not  pretend  there  was  any 
mistake  in  its  terms,  and  hence  the  letter  alone  must  evidence 
that  intent.  But  if  it  were  proper  to  look  at  the  other  evidence 
in  the  case,  we  think  it  abundantly  proved,  even  in  opposition  to 
anything  contained  in  his  answer,  that  it  was  his  intention  that 
the  sale  should  be  made  to  his  father,  and  that  it  was  his  under- 
standing  that  it  was  so  made.  After  he  saw  that  Munn  had 
agreed  to  convey  to  himself,  he  requested  that  a  bond  for  a  deed 
to  his  father  should  be  given. 

The  purchase  money  was  all  advanced  by  his  father,  in  whose 
name  the  receipts  were  taken.  His  father  lived  with  Samuel  upon 
the  land,  and  claimed  to  own  it  during  his  life  time,  although  he 
sometimes  manifested  an  intention  to  donate  or  devise  it  to  Sam- 
uel, and  once  or  twice  even  expressed  himself  as  if  it  actually 
belonged  to  his  son.  Indeed  the  personal  property  upon  the  farm, 
when  it  was  taken  to  satisfy  Samuel's  debts,  was  claimed  by 
David,  and  Samuel  offered  to  swear  that  it  belonged  to  him. 

These  circumstances,  which  tend  so  strongly  to  prove  that  the 
purchase  was  made  by  and  for  David,  and  so  understood  and 
intended  by  Samuel,  the  latter  attempts  to  explain  away  in  his 
answer  by  insisting  that  the  purchase  money  thus  advanced  by 
his  father  was  really  intended  as  a  loan  to  him,  and  that  the  con- 
veyance was  to  go  to  his  father  as  a  security,  David  agreeing  to 
convey  to  Samuel  upon  a  settlement  of  the  advances  so  made,  or 
to  devise  the  land  to  him.  But  it  must  be  remembered  that  this 
allegation  of  a  loan  is  a  new  averment  set  up  in  the  answer,  and 
which  is  not  proved  by  it,  but  must  be  sustained  by  affirmative 
evidence.  Such  evidence  is  wanting  in  this  record.  We  are  of 
opinion  that  this  record  shows  that  it  was  the  intention 
and  understanding  of  both  David  and  Samuel  W.  Lynn, 
that  the  purchase  was  made  by  and  for  David,  who  alone 
was  bound  to  pay  the  purchase  money.  Such  is  both  the  legal  and 
equitable  construction  of  this  contract  of  purchase.       Such  being 
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the  case,  under  the   circumstances  as  presented,  even  if  Munn 
intended  to  sell,  and  supposed  lie  was  selling  to  Samuel  instead 
of  David,  most  probably  the  latter,  or  his  heirs,  would  be  entitled 
to  a  specific  execution  of  the  contract  in  their  favor.     But  we 
think  it  equally  clear  that  Munn  intended  to  sell  and  supposed 
he  was  selling  to  David,  and  that  Samuel's  name  was  inserted  in 
the  instrument  iijdorsed  on  the  copy  of  the  letter  of  acceptance, 
instead  of  David's,  by  mistake.     By  that  letter  Munn's  proposi- 
tion to  sell  the  land  was  accepted  by   Samuel  as  the  agent   of 
David,  and  for  him  and  in  his  name.     The  covenant  to  sell  and 
convey  was  indorsed  on  the  back  of  a  copy  of  this,  and  referred 
to  it  as  the  consideration  of  the  undertaking  and  professes  to  be 
in  fulfillment  of  it,  and  says  the  land  shall  be  conveyed  "when  he 
shall  have  fulfilled,  on  his  part  the  conditions  of  said  agreement, 
a  copy  whereof  is  hereunto  annexed."     No  man  can  read  this 
covenant  without  being  convinced  that  it  was  the  intention  of 
Munn  to  make  his  covenant,  which  was  his  part  of  the  contract 
of  sale,  conform  to  the  other  part,  which  was  contained  in  the 
letter  referred  to,  which  bound  David  Lynn  to  purchase  and  pay 
for  the  land.     It  took  both  of  these  papers  to  constitute  the  con- 
tract of  sale  and  purchase  of  this  land,  and  Munn  could  have 
no  other  design  than  to  make  his  part  of  the  agreement  conform 
to  the  other,  if  he  intended  to  avail  himself  of  the  obligations 
contained  in  it.     We,  therefore,  think  that  the  papers  themselves 
furnish   sufficient  evidence  of    the  alleged  mistake.     But  more 
than  this  :     Munn  swears  that  he  never  intended  to  sell  and  never 
did  sell  the  premises  to  Samuel  W.  Lynn,  but  that  he  sold  them 
to  David  alone.     It  is  true  he  does  not  state  directly,  that  the 
name  of  Samuel  was  inserted  by  mistake  in  that  contract,  for  it 
seems  impossible  to  make  him  recognize  that  agreement  at    all, 
and  he  insists  that  the  subsequent  indenture,   which  does    not 
appear  to  have  been  executed  by  David,  contains  the  only  evi- 
dence of  the  sale.     In  this,  however,  he  is  evidently  mistaken, 
for   the  other  papers  stand  here  undisputed,   and,  as  we  have 
already  seen,  show  a  complete  contract.     At  any  rate  his  testi- 
mony serves  to  show  that  at  no  time  did  he  ever  intend  to  sell  to 
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Samuel,  and  consequently,  if,  by  the  terms  of  the  agreement, 
he  proposed  to  sell  to  him,  it  was  by  mistake. 

The  decree  very  properly  provides  for  reimbursing  Samuel  for 
whatever  permanent  improvements  he  may  have  made  upon  the 
land,  as  well  as  for  the  purchase  money  which  he  has  paid  since 
his  father's  death,  and  with  this  he  must  be  content,  It  may  be 
true  that  it  was  the  intention  of  his  father  to  donate  or  devise 
the  land  to  him,  perhaps  as  a  consideration,  in  part,  for  the  care 
he  took  of  him  in  his  old  age,  but  until  such  intention  was  car- 
ried out  by  a  conveyance  or  bequest,  it  could  create  no  legal  or 
equitable  right  which  the  Court  can  recognize.  If  he  is  entitled 
to  any  compensation  for  taking  care  of  or  providing  for  his 
father,  we  cannot  award  it  to  him  in  this  proceeding,  but  he 
must  seek  his  remedy  elsewhere. 

The  decree  of  the  Circuit  Court  is  affirmed  and  a  procedendo 
awarded  to  the  Circuit  Court. 

Decree  affirmed. 


INDEX. 


ABATEMENT. 

An  affidavit  in  an  attachment  suit  set  forth  "that  the  said  White  and 
Sloo  were  about  to  remove  their  property  from  this  State  to  the  injury 
of  Wilson."  This  fact  was  traversed  by  plea  in  abatement,  and  under 
this  issue,  the  defendant  offered  to  prove  that  one  of  them  had  sufficient 
unincumbered  personal  property  in  the  State  to  discharge  the  plain- 
tiff's demand.  The  evidence  was  objected  to  and  excluded  by  the  Court ; 
Held,  that  the  Court  erred  in  excluding  the  evidence. 

White  V.  Wilson,  21. 
See  Variance,  1. 

ACKNOWLEDG^IENT  AND  PROOF  OF  DEEDS. 
See  Deeds,  1,  4,  5. 

[ACTION,  513.] 

ADMINISTRATOR. 
See  Executor  and  Administrator. 

ADMINISTRATION  OF  ASSETS. 

1.  An  account  was  ffied  against  an  estate  after  the  expiration  of  two  years 
from  the  time  of  granting  letters  of  administration  upon  the  estate. 
The  claim  was  established  before  the  Probate  Court,  and  an  order  of 
allowance  entered  directing  it  to  be  satisfied  from  assets  which  might 
be  subsequently  discovered.  The  plaintiff  took  an  appeal  to  the  Cir- 
cuit Court,  where  a  judgment  was  rendered  for  the  defendant.  It 
appeared  that  the  estate  was  solvent,  and  that  there  would  be  a  large 
surplus  for  distribution  among  the  children  of  the  intestate  ;  Hdd,  that 
the  order  of  the  Probate  Court  was  substantially  correct ;  that  the 
creditor  had  the  right  to  have  his  claim  passed  upon  by  the  Circuit 
Court,  and  a  judgment  presently  for  the  amount  due,  to  be  satisfied 
pro  rata  out  of  any  estate  that  might  afterwards  be  found,  not  inven- 
toried or  accounted  for  by  the  administrator. 

Thorn  v.  Watson,  3G. 
ILL.  R.  VOL.  X.  40 
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3.  In  a  suit  against  an  administrator,  a  judgment  was  rendered,  and  an 
award  of  execution  against  the  goods,  cliattels,  lands  and  tenements  of 
the  decedent  in  the  hands  of  the  administrator  to  be  administered  : 
EM.,  that  the  award  of  execution  was  erroneous. 

Peck  V.  Stephens,  137. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

1.  H.  and  K.  purchased  of  C.  certain  lands,  and  executed  their  individual 
notes  to  C.  and  mortgages  to  secure  the  pajanent  thereof,  and  on  the 
same  day,  the  notes  were  given  up  and  an  agreement  in  writing  entered 
into  by  them,  wherein  H.  and  K.  stipulated  that  they  would  pay  the 
amount  of  said  notes  upon  certain  notes  of  C.  to  O.  and  others,  given 
for  the  same  lands  ;  and  C,  on  his  part,  agreed  that,  upon  their  making 
such  payments,  the  same  should  be  applied  upon,  and  be  a  discharge  of 
their  respective  mortgages.  C.  subsequently  assigned  the  agreement 
and  the  mortgage  to  M.,  who  further  assigned  them  to  S.  The  latter 
filed  a  bill  to  foreclose,  the  payments  not  being  made,  to  which  there 
was  a  demurrer,  which  was  overruled,  and  a  decree  pro  confesso,  &c., 
entered  :  Held,  that  it  was  the  evident  intention  of  the  parties  that  the 
mortgages  should  still  remain  as  subsisting  securities  for  the  payment 
of  the  debt ;  that  it  was  not  the  intention  to  give  to  O.  and  others  any 
better  security,  but  simply  to  provide  for  their  own  convenience  in 
having  C's  liabilities  discharged  in  the  manner  prescribed  in  the  agree- 
ment. Hugunin  v.  Starkweather,  493. 

3.  L.  entered  into  a  contract  with  the  Canal  Ti'ustees  to  perform  certain 
work,  which  contract  contained  a  stipulation  that  the  chief  engineer 
should  determine  the  amount  of  the  several  kinds  of  work  contracted 
to  be  done,  and  decide  any  question  which  could  or  might  arise  relating 
to  the  execution  of  the  contract  by  L.,  and  t;hat  his  estimate  and  deci- 
sion should  be  final  and  conclusive.  The  contract  having  been  after- 
wards relinquished  by  mutual  consent,  and  payment  made  by  L.  accord- 
ing to  the  estimates  of  the  engineer,  L.  then  brought  his  action  to  re. 
cover  additional  payment  on  the  ground  that  there  was  an  error  in  the 
estimates,  and  an  understanding  between  the  parties  at  the  time  the 
contract  was  relinquished  and  settlement  made,  that  the  work  should 
be  subsequently  re-measured,  and  payment  made  for  any  excess  which 
might  be  ascertained  :  HeM,  that  the  Court  which  tried  the  case  should 
have  set  aside  the  verdict  found  by  the  jury  for  L.  because  he  wholly 
failed  to  prove  such  agreement  for  a  re-measurement  of  the  work. 
Hdd,  further,  that  it  was  not  competent  for  L.  in  this  action  to  show  a 
mistake  in  the  estimates  of  the  engineer,  without  first  showing  an  agree- 
ment at  the  time  of  settlement  to  re-measure  the  work  and  rectify  mis- 
takes. Canal  Trustees  v.  Lynch,  531. 

3,  In  an  action  for  work  brought  on  a  contract  containing  a  stipulation 
like  that  above  mentioned,  neither  party  can  impeach  the  estimate  of 
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the  person  by  whose  decision  they  have  agreed  to  be  governed,  except 
for  fraud,  or  offer  other  evidence  of  the  amount  of  work  done  ;  but  in 
case  of  an  unreasonable  refusal  to  cause  the  work  to  be  estimated  by 
the  person  agreed  npon,  the  contractor  can  resort  to  other  evidence. 

ib. 

See  Contract  ;  also,  Chancery,  1,  2,  10. 

ALTERATION. 

The  rule  is  well  settled  in  England  and  in  many  of  the  Courts  of  this 
country,  that  it  is  incumbent  on  the  party  offering  in  evidence  an 
instrument  which  appears  to  have  been  altered,  to  explain  such  alter- 
ation, and  that  in  the  absence  of  all  evidence,  either  from  the  appear- 
ance of  the  instrument  itself,  or  otherwise,  to  show  when  the  altera- 
tion was  made,  it  must  be  presumed  to  have  been  subsequent  to  the 
execution  and  delivery  of  the  instrument.  "Walters  v.  Short,  252. 

AMENDMENT. 

See  Writ,  1. 

APPEAL. 

1.  An  appeal  or  writ  of  error  does  not  lie  from  an  interlocutory  judg- 
ment or  decree,  but  there  must  be  a  final  decision  of  the  case  before 
either  party  can  have  it  reviewed  in  the  Supreme  Court ;  such  a  deci- 
sion as  settles  the  rights  of  the  parties  respecting  the  subject  matter  of 
the  suit,  and  which  concludes  them  until  it  is  reversed  or  set  aside. 

Hays  V.  Caldwell,  33. 

2.  Where  an  appeal  was  prayed  and  the  bond  filed  prior  to  April  1,  1848, 
the  day  on  which  the  new  Constitution  went  into  operation,  the  Court 
?id(l  that  the  case  was  not  affected  by  the  division  of  the  State  into 
judicial  districts,  but  was  pending  in  the  Supreme  Court  existing  at  the 
time  of  perfecting  the  appeal.  Owens  v.  McKethe,  79. 

3.  All  eases  removed  into  the  Supreme  Court  by  appeal  or  writ  of  error 
since  April  1,  1848,  necessarily  go  to  the  Court  held  in  the  Division  in 

-  which  the  same  were  decided,  unless  the  parties,  by  consent,  send  them 
to  the  Court  in  the  adjoining  Division.  Co. 

APPEAL  FROM  JUSTICES  OF  THE  PEACE. 

1.  Under  the  Revised  Statutes,  there  cannot  be  a  trial  of  an  appeal  in  the 
Circuit  Court  until  the  appellee  is  before  the  Court  by  the  service  of 
process,  or  the  entry  of  an  appearance.  Smith  v.  Irwin,  268. 

2.  The  64th  section  of  the  59th  chapter  of  the  Revised  Statutes  does  not 
embrace  the  case  of  an  ordinary  appeal,  but  only  applies  to  cases 
in  which  the  appeal  is  prosecuted  by  one  of  several  parties  to  a  judgment, 
where,  as  to  the  parties  not  joining  in  the  appeal,  the  cause  may  be 
heard  at  the  second  term.  ib. 
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APPEAL  BOND. 

1.  An  appeal  bond  contained  a  condition  that  if  tlie  defendants  "should 
pay  and  satisfy  whatever  judgment  might  be  rendered  by  the  Circuit 
Court  of  Hancock  county  upon  the  dismissal  or  trial  of  a  certain 
appeal,"  &c.  The  appeal  having  been  entered  in  that  Court,  the  venue 
was  changed  to  another  county,  where  the  judgment  of  the  justice  of  the 
peace  was  affirmed.  A  suit  was  brought  upon  the  appeal  bond,  when 
one  only  of  the  sureties  was  served  with  process,  and  in  the  declaration, 
the  breach  assigned  was  the  non-payment  of  that  judgment.  There 
was  a  demurrer  to  the  declaration,  which  the  Court  sustained  :  Held^ 
the  bond  not  being  in  conformity  with  the  statute,  and  there  being  no 
breach  of  the  conditions  of  the  bond  as  drawn,  that  the  demurrer 
was  properly  sustained.  Sharp  v.  Bedell,  88. 

2.  The  officers  of  the  law  have  no  authority  to  take  or  accept  appeal 
bonds  which  do  not  conform  to  the  statute  ;  but  if  they  are  taken,  the 
appellee  should  object  to  the  appeal  bond  in  the  Circuit  Court,  and 
have  it  perfected.  If  he  does  not  object,  he  must  abide  by  his  own  neg- 
lect, i^- 

APPLICATION  OF  PAYMENTS. 

1.  A  debtor  has  the  right,  at  the  time  of  making  a  payment,  to  direct  its 
application.  If  he  fail  to  do  this,  tlien  the  same  right  devolves  upon 
the  creditor  subject  to  certain  exceptions  and  limitations. 

Bailey  v.  Winkoop,  449. 

2.  The  application  of  a  payment  of  either  party  may  be  proved  as  well 
by  circumstances  as  by  express  declarations.  ib. 

3.  Where  neither  a  debtor  or  creditor  makes  a  specific  application  of  a 
payment,  the  law  will  apply  it  as  justice  and  fair  dealing  may  dictate. 

lb. 
ASSIGNOR  AND  ASSIGNEE. 
See  Parties  to  Actions,  1,  3,  3. 

ATTACHMENT. 

1.  An  affidavit  in  an  attachment  suit  set  forth  "that  the  said  White  and 
Sloo  were  about  to  remove  their  property  from  this  State  to  the  injury 
of  Wilson."  This  fact  was  traversed  by  plea  in  abatement,  and  under 
this  issue,  the  defendant  offered  to  prove  that  one  of  them  had  suffl. 
cient  unincumbered  personal  property  in  the  State  to  discharge  the 
plaintiff  s  demand.  The  evidence  was  objected  to  and  excluded  by  the 
Court :  Held,  that  the  Court  erred  in  excluding  the  evidence. 

White  y.  Wilson,  21. 

2.  To  sustain  an  attachment  on  the  ground  that  the  debtor,  "is  about  to 
remove  his  property  from  this  State  to  the  injury  of  such  creditor," 
two  things  must  concur  :  first,  the  debtor  must  be  about  to  remove  his. 
property  from  the  State,  and  seconci,  such  removal,  if  effected,  must  be 
to  the  injury  of  the  creditor.  The  single  fact  that  he  is  about  to  remove 
his  property  from  the  State  will  not  justify  a  creditor  in  seizing  it  by 
attachment.  ib^ 
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3.  When  a  sheriflf,  under  the  provisions  of  the  Attacliment  Act,  takes  a 
forthcoming  bond  and  does  not  assign  the  same  to  the  plaintiflF  in 
attachment,  a  suit  maybe  brought  in  the  name  of  the  sheriflf  for  the  use 
of  such  plaintiff.  Young  i\  Campbell,  80. 

4.  The  form  of  a  judgment  in  a  suit  in  attachment  is  the  same  as  in  any- 
other  suit,  whether  there  be  a  personal  service  or  not ;  but  where  there 
is  not  such  service,  the  award  should  be  only  of  a  special  execution 
Where  there  is  a  personal  service,  then  a  general  execution  should  be 
awarded.  In  either  case,  the  property  attached  is  specially  liable, 
tinless  the  defendant  appear  and  put  in  bail  as  is  provided  by  the 
Attachment  Act.  ib. 

5.  The  proper  rule  for  the  computation  of  time,  under  the  section  of  the 
Attachment  Act,  requiring  that  sixty  days  should  intervene  between 
the  first  publication  of  notice  and  the  term  of  Court,  is  to  exclude  the 
day  on  which  the  notice  was  first  inserted  in  the  newspaper,  and 
include  the  day  on  which  the  term  commenced. 

Varien  v.  Edmonson,  270. 

6.  The  published  notice  of  the  pendency  of  a  suit,  accompanied  by  the 
publisher's  certificate,  forms  a  part  of  the  record  of  the  case,  and  takes 
the  place  of  an  officer's  return  of  service.  id. 

7.  An  attaching  creditor  stands  in  the  light  of  a  purchaser,  and  as  such  is 
to  be  protected.  Burnell  v.  Robertson,  282. 

8.  A  suit  in  attachment  was  brought  in  the  name  of  Fairfield,  for  the  use 
of  Field  and  Hall.  The  bond  was  executed  by  Field  and  sureties,  reci- 
ting the  form  of  action,  and  containing  the  following  condition  :  "Now 
if  the  said  Alexander  P.  Field  and  David  N.  Hall  shall  prosecute  said 
suit  with  effect,  or  in  case  of  failure  therein,  shall  well  and  truly  pay  and 
satisfy  the  said  James  Love  all  such  costs  in  said  suit  and  damages  as 
shall  be  awarded  against  the  said  Field  and  Hall,  their  heirs,  executors 
and  administrators,  in  any  suit  or  suits,  which  may  hereafter  be  brought 
for  wrongfully  suing  out  tlie  attachment,  then,''  itec. ;  Held,  that  the 
bond  was  in  conformity  to  the  statute.  Love  v.  Fairfield,  303. 

9.  An  attachment  in  aid  of  a  suit  at  law  may  issue  at  any  time,  under  the 
provisions  of  the  thirtieth  section  of  the  ninth  chapter  of  the  Revised 
Statutes.  Dutcher  r.  Crowell,  255. 

10.  The  word  "term''''  in  the  thirtieth  section  of  the  Attachment  Act  of 
1833  was  a  misprint,  the  word  in  the  original  law  on  file  being  "tiimV 
The  Legislature,  in  the  revision  of  the  Statutes  in  1845,  without  doubt^ 
intended  to  continue  in  force  the  provisions  of  that  section  with  the 
known  construction  which  had  been  given  it.  445. 

ATTORNEY  AT  LAW. 

The  authority  of  an  attorney  to  receive  from  the  sheriff  money  collected 
on  an  execution  in  favor  of  his  client,  is  revoked  by  the  death  of  his 
client.  The  sheriff  may  retain  such  money  till  demanded  by  the  per. 
sonal  representative  of  the  deceased,  and  an  order  of  the  Court  that 
the  sheriff'  pay  over  the  money  to  the  deceased  party  or  his  attorney, 
should  be  enjoined  on  the  application  of  the  sheriff. 

Risley  i\  Fellows,  531. 
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AUDITOR'S  DEED. 
See  Sale  for  Taxes,  1,  2. 

BAIL. 

A  motion  to  discharge  bail  is  addressed  to  the  discretion  of  the  Court, 
and  its  decision  cannot  be  assigned  for  error. 

Adams  v.  Bartlett,  169. 

BANKRUPTCY. 

1.  It  is  a  well  settled  principle,  that  by  a  decree  of  bankruptcy,  the  as- 
signee succeeds  immediately  to  all  the  rights  and  interest  of  the  bank- 
rupt to  precisely  the  same  extent  that  the  bankrupt  himself  had,  subject 
to  and  affected  by,  all  the  equities,  liens  and  incumbrances  existing 
against  them  in  the  hands  of  the  bankrupt.  The  same  rule  applies  to 
the  purchaser  at  an  assignee's  sale  of  the  bankrupt's  eft'ects. 

Strong  r.  Clawson,  346. 

2.  Bankrupts,  who,  by  their  discharge,  have  been  divested  of  all  liability 
or  interest  in  the  subject  matter  of  a  suit,  are  competent  witnesses  in 
such  suit.  ib. 

BILL  OF  EXCEPTIONS. 

1.  Affidavits  and  other  papers^copied  into  a  record  do  not  thereby  become 
a  part  of  the  record.  To  make  them  evidence,  they  should  be  incor- 
porated in  a  bill  of  exceptions.  Edwards  v.  Patterson,  126. 

2.  When  it  is  stated  in  a  bill  of  exceptions  that  an  instruction  was  refused 
because  inapplicable,  the^upreme  Court  will  not  further  inquire  into 
the  propriety  of  the  decision,  unless  the  evidence  is  reported  to  which 
the  instruction  is  claimed  to  apply.  j        Pittman  v.  Gaty,  186. 

3.  The  fact  that  a  judgment  which  had  been  read  as  evidence,  is  copied 
into  a  transcript  sent  up  from  the  Circuit  to  the  Supreme  Court,  does 
not  make  it  a  part  of  the  record.  It  should  appear  in  the  bill  of  excep- 
tions. Petty  V.  Scott,  209. 

4.  The  Court  will  not  attempt  to  determine  a  question  of  fact,  where  the 
bill  of  exceptions  does  not  purport  to  set  forth  all  the  evidence  in  the 
case.  "Webster  r.  Enfield,  298. 

5.  A  bill  of  exceptions  should  be  reduced  to  form,  and  signed  dui'ing  the 
term  in  which  the  cause  is  tried,  except  in  cases  where  counsel  consent, 
or  the  Judge  by  an  entry  on  the  record  directs,  that  it  may  be  prepared 
in  vacation,  and  signed  7ui7ic.  pro  tunc.  In  all  cases,  it  should  appear  on 
its  face  to  have  been  taken  and  signed  at  the  trial. 

Evans  v.  Fisher,  453. 

6.  Where  counsel  consent  that  the  bill  of  exceptions  may  be  settled  out' 
of  term,  the  better  practice  is  to  preserve  the  evidence  of  the  agreement 
by  the  filing  of  a  written  stipulation,  or  by  an  entry  on  the  records  of 
the  Court.  ib. 

7.  An  affidavit  of  a  deputy  sheriff  copied  into  the  record  of  a  criminal 
case,  but  not  embodied  in  the  bill  of  exceptions,  was  Jidd  not  properly 
a  part  of  the  record.  Holmes  v.  The  People,  479. 
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BILLS  OF  EXCHANGE. 

An  action  of  assumpsit  was  brought  upon  the  following  instrument : 
"Messrs.  Smith  &  Carter,  please  pay  Samuel  Robinson  one  hundred  and 
ten  dollars,  and  charge  the  same  to  Strawbridge  &  Bowen.''  "East 
Fork,  the  4th  Feb 'y,  1845."  It  was  proved  by  parol  that  the  place 
where  the  instrument  purports  to  have  been  drawn  was  within  the 
State  of  Illinois,  that  the  parties  resided  there,  but  that  it  was  in  fact 
executed  in  Wisconsin  :  Held,  that  the  instrument  was  an  inland  bill^ 
and  that  it  was  competent  for  the  parties,  both  being  citizens  of  Illinois, 
to  provide  that  it  should  be  subject  to  and  construed  by  its  law. 

Strawbridge  v.  Robinson,  471. 

BONDS. 

See  Appeal  Bonds,  1,  2. 

CANAL  LANDS. 

The  Act  of  Congress,  approved  March  30th,  1822,  authorizing  the  State 
of  Illinois  to  survey  and  mark,  throtigh  the  public  lands  of  the  United 
States,  the  route  of  the  Canal  connecting  the  Illinois  River  with  the 
southern  bend  of  Lake  Michigan,  and  reserving  forever  from  any  sale 
to  be  made  by  the  United  States,  and  vesting  in  said  State  for  a  Canal, 
ninety  feet  on  each  side  of  said  Canal,  does  not  apply  to  the  six- 
teenth sections.  These  sections  were  not  public  lands  at  the  passage 
of  this  Act,  having  been  granted  to  the  State  for  the  use  of  schools 
under  the  Congressional  Ordinance  of  April  18th,  1818,  and  the  Ordi- 
nance adopted  by  the  Convention,  Aagust  26th,  1818,  accepting  the 
propositions  of  Congress.  Canal  Trustees  «.  Haven,  548. 

CERTIFICATE  OF  ENTRY. 

See  Ejectment,  3,  6. 

CHANCERY. 

1.  The  general  rule  in  Equity  is,  that  time  is  not  necessarily  deemed  of 
the  essence  of  the  contract,  unless  the  parties  have  expressly  so  regard- 
ed it,  or  it  necessarily  results  from  the  nature  and  circumstances  of  the 
contract.  Smith  v.  Brown,  309. 

2.  The  parties  to  a  contract  may  make  time  of  the  essence  of  their  agree- 
ment, and  when  this  clearly  appears  to  have  been  their  intention,  and 
no  peculiar  circumstance  has  intervened  to  prevent  or  excuse  a  strict 
performance,  it  must  be  so  considered  and  treated  in  Equity.  The 
right  to  make  such  agreements  cannot  be  denied,  and  it  is  the  duty  of 
the  Courts  to  enforce  them  as  made,  and  not  to  make  new  contracts  for 
the  parties.  The  real  intention  of  the  ].arties  must  govern,  and  that  is 
to  be  ascertained  from  the  contract  and  surroundiag  circumstances. 

3.  A  Court  of  Equity,  in  order  to  ascertain  and  carry  out  the  intention 
of  parties  to  a  particular  transaction,  will  look  at  their  situation  and 
the  whole  transaction  between  them.  Frink  v.  Cole,  839. 
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4.  A  Court  of  Equity  has  jurisdiction,  in  the  adjustment  of  unsettled  ac- 
counts between  partners.  Strong  v.  Clawson,  346. 

5.  A  Court  of  Chancery  may  grant  preventive  as  well  as  remedial  relief, 
and  this  may  be  done  where  the  act  threatened  would  be  punishable 
under  the  criminal  laws  as  a  nuisance. 

The  People  v.  The  City  of  St.  Louis,  351. 

6.  It  is  not  every  purpresture  that  amounts  to  a  nuisance,  and  if  it  does 
not,  when  the  interposition  of  a  Court  of  Equity  is  invoked,  it  will  take 
upon  itself  to  inquire  whether  the  interests  of  the  State  would  be  pro- 
moted by  its  interference,  and  if  they  would  not,  the  Court  would 
refuse  its  aid.  But  if  the  purpresture  do  amount  to  a  nuisance,  then 
the  Court  cannot  inquire  how  the  public  good  may  be  affected,  but  will 
interpose,  and  abate  the  nuisance.  ib. 

7.  L.  M.  wishing  to  purchase  a  tract  of  land,  borrowed  in  1839  a  sum  of 
money  of  B.  8  ,  and  used  it  to  purchase  the  land,  the  title  being  made 
to  S.  S.  in  trusL  to  secure  the  loan,  and  S.  S.  giving  a  bond  to  L.  M.  and 
E.  M.,  conditioned  to  convey  them  the  land  on  re-payment  of  the  loan 
with  interest  in  two  years.  Before  the  two  years  had  elapsed  L.  M. 
died,  leaving  an  infant,  his  heir.  In  1846  S.  S.  sold  the  land,  and  it  was 
again  sold,  but  all  the  purchasers  were  chargeable  with  notice  of  the 
interest  of  the  infant.  The  infant  then  filed  his  bill,  making  aU  persons 
interested  parties,  and  praying  for  an  account,  and  to  redeem,  and  that 
the  land  might  be  mortgaged  or  sold  in  order  to  raise  the  means  of  re- 
deeming. The  biU  stated  that  the  inttint  had  no  means  of  redeeming 
but  through  this  property.  HcMy  that  a  demurrer  to  the  biU  was  im- 
properly sustained ;  that  the  Court  should  order  an  account  to  be  taken 
to  determine  the  amount  of  the  incumbrances,  and  that  the  money  be 
raised  by  a  sale  or  mortgage  of  the  premises,  or  in  such  other  appro- 
priate way  as  may  be  most  for  the  interest  of  the  infant,  and  applied  to 
the  extinguishment  of  the  iiioumbrances.  Smith  v.  Sackett,  534. 

8.  In  a  case  of  this  character,  a  ^ender  is  not  necessary  before  filing  the 
bill.  ib. 

9.  Thejurisdictioa  of  a  Court  of  Equity  to  order  the  sale  or  mortgage  of 
either  the  legal  or  equitable  estate  of  an  infant  whenever  his  interest 
requires  it,  is  indisputable.  ib. 

10.  On  the  18th  of  April,  1834,  M.,  by  a  written  proposition,  offered  to 
sell  to  S.  W.  L.,  a  certain  tract  of  land,  upon  certain  specified  terms, 
and  allowed  three  months  to  decide  upon  the  proposition.  On  the  26th 
of  June,  1834,  S.  W.  L.  wrote  to  M.  stating  that  his  father,  D.  L., 
accepted  the  proposition,  and  signed  the  letter  "S.  W.  L.,  for  his  father 
D.  L.''  On  the  back  of  a  copy  of  this  letter,  on  the  19th  of  July,  1834, 
M.  wrote  and  executed  a  covenant  to  convey  the  land  to  S.  W.  L.,  "in 
consideration  of  the  within,"  and  "when  he  shall  have  fulfilled  on  his 
part  the  condition  of  said  agreement,  a  copy  whereof  is  hereto  annexed." 
This  agreement  was  delivered  to  S.  W.  L.,  who  made  payments  with 
money  advanced  by  D.  L.,  and  took  receipts  as  for  money  paid  by  D.  L. 
S.  W.  L.  took  possession  of  and  cultivated  the  land,  D.  L.  residing  with 
him  until  his  death.    D.  L.  died  ;  S.  W.  L.  paid  the  balance  of  the  pur- 
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chase  money  due  upon  the  land,  and  the  other  heirs  of  D.  L.  then  filed 
their  bill  against  S.  W.  L.  and  M.,  alleging  that  the  name  of  S.  W.  L. 
had  been  inserted  by  mistake  in  the  contract  of  July  the  19th,  1834, 
instead  of  that  of  D.  L.,  and  praying  for  a  partition  of  the  land  among 
the  heirs  of  D.  L.,  an  account  of  rents  and  profits  against  S.  W.  L.,  &c. 
S.  W.  L.,  in  his  answer,  under  oath,  denied  the  mistake,  and  averred 
that  the  money  advanced  for  the  land  had  been  loaned  to  him  by  D.  L., 
to  secure  the  payment  of  which,  D.  L.  was  to  have  a  lien  on  the  land  : 
Held,  that  the  averment,  in  the  answer  of  S.  W.  L.,  as  to  the  loan,  was 
new  matter,  and  being  unsupported  by  proof,  was  not  evidence  ;  that  the 
question  for  the  Court  to  determine  was,  whether  it  was  the  intention 
of  the  parties  that  the  sale  and  purchase  should  be  for  the  benefit  of  D. 
L.  or  S.  W.  L.  ;  that  the  legal  construction  of  the  letter  of  acceptance 
of  the  26th  of  June,  showed  a  purchase  by  D.  L.,  and  this  construction 
could  not  be  explained  by  parol,  no  mistake  in  that  letter  being  pre- 
tended ;  that  the  written  instruments  above  named,  as  well  as  the  parol 
testimony,  show  that  the  name  of  S.  "W.  L.  was  inserted  by  mistake,  in 
the  agreement  of  the  19th  of  July,  instead  of  that  of  D.  L.  ;  and  that 
there  was  no  error  in  the  decree  of  the  Circuit  Court  which  directed  a 
partition  of  the  land  among  the  heirs  of  D.  L.,  that  S.  W.  L.  should 
account  for  the  rents  and  profits,  that  he  should  be  paid  for  the  lasting 
improvements  made  by  him  and  be  refunded  the  purchase  money  paid 
by  him  since  the  death  of  D.  L.  with  interest,  and  that  M.  should  con- 
vey to  the  heirs  according  to  their  respective  interests. 

Lynn  v.  Lynn,  602. 

See  Specific  Performance,  1,  2 ;  Injunction,  1—4  ;  Agreement,  1. 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  A  defendant  in  a  bill  of  discovery  may  claim  his  privilege,  and  decline 
answering  such  allegations  of  the  bill  as  may  have  a  tendency  to  sub- 
ject himself  to  a  criminal  prosecution.  Hayes  v.  Caldwell,  33. 

2.  In  a  bill  in  Chancery  for  an  injunction  to  stay  proceedings  upon  a 
judgment  at  law,  a  payment  of  two  specified  sums  thereon  was  alleged, 
one  of  which  was  admitted,  and  the  other  denied  by  the  answer  and 
not  proved.  Both  sums  were  decreed  by  the  Circuit  Court  to  be  cred- 
ited upon  the  judgment :  Held,  that  the  decree  was  erroneous  as  to  the 
latter  sum.  Fuqua  v.  Robinson,  128. 

3.  A  decree  directed  certain  personal  property,  specified  in  a  contract,  to 
be  appraised  by  the  sheriff;  Held,  that  the  value  should  have  been 
found  by  the  Court,  a  Master,  or  Special  Commissioner,  through  the 
medium  of  testimony,  and  not  on  inspection.     Brown  v.  Cannon,  174. 

4.  In  order  to  do  complete  justice  and  avoid  a  multiplicity  of  suits,  all 
persons  must  be  made  parties  who  have  any  substantial  interest  in  the 
subject  matter  of  the  controversy,  and  whose  rights  are  to  be  materi- 
ally aflFected  by  the  decree.  Bruff  v.  Leder,  210. 

5.  In  a  bill  in  Chancery  for  an  injunction  aud  to  correct  certain  alleged 
mistakes  in  deeds,  the  complainants  claimed  to  be  heirs  at  law  of  a 
person  deceased,  and  the  answer  denied  the  allegation.    There  was  no 
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proof  to  sustain  the  allegation  :  Hddy  that  they  were  not  entitled  to 
relief.  Harris  v.  Reece,  212. 

6.  The  fact  that  a  bill  in  Chancery  dispenses  with  the  oath  of  the  defend- 
ant to  his  answer,  does  not  relieve  the  complainant  from  sustaining  such 
allegations  of  his  bill  as  are  put  in  issue  by  the  answer.  The  answer, 
in  such  case,  only  ceases  to  be  evidence  for  the  defendants.  ib. 

7.  Where  a  cause  was  set  for  hearing  on  the  pleadings  and  proof  without 
objection,  it  was  lield  that  the  filing  of  the  replication  was  waived,  and 
that  the  want  of  it  was  not  a  suflQcient  cause  for  reversing  the  decree. 

Webb  V.  Alton  Marine  &  Fire  Ins.  Co.  223. 

8.  A  party  will  not  be  permitted  to  remain  silent  while  the  cause  is  pro- 
gressing, and  then  raise  objections  at  the  hearing,  or  in  the  appellate 
Court,  but  the  objections  must  be  urged  in  the  first  instance.  ib. 

9.  A  replication  in  Chancery  is  a  formal  pleading,  averring  the  truth  of 
the  allegations  of  the  bill,  and  denying  the  truth  of  those  in  the  answer, 
and  its  only  office  is  to  put  the  cause  at  issue.  If  no  replication  is 
filed,  the  cause  may  be  set  for  hearing  on  the  bill  and  answer,  in  which 
case  the  answer  is  taken  to  be  true.  If  the  complainant  wishes  to 
prove  any  matter  charged  in  the  bill,  and  not  admitted  in  the  answer, 
or  to  compel  the  defendant  to  sustain  the  allegations  of  the  answer  by 
proof,  he  must  place  the  cause  at  issue  by  filing  a  replication. 

Jameson  v.  Conway,  227. 

10.  If  a  complainant  has  omitted  to  file  a  replication  at  the  proper  time, 
the  Court  will  allow  it  to  be  done  nunc  pro  tunc.  ib. 

11.  The  want  of  a  replication  will  not  be  cause  for  reversing  a  decree 
on  error  where  the  parties  have  taken  depositions,  and  submitted  the 
cause  far  decision  on  the  pleadings  and  proofs  without  objection.  In 
such  a  case,  they  will  be  deemed  to  have  waived  the  filing  of  a  replica- 
tion and  regarded  the  cause  as  if  one  had  been  filed  in  seasonable  time. 

ib. 

12.  A  bill  in  Chancery  for  an  injunction,  &c.,  was  filed  and  the  writ 
issued  in  vacation.  It  did  not  appear  from  the  record  that  the  sum- 
mons was  ever  served  or  returned  into  Court.  One  of  the  defendants, 
however,  appeared,  and  filed  his  answer,  to  which  there  was  no  repli- 
cation. A  bond  for  costs  was  filed  and  the  cause  continued  to  the 
next  term,  but  no  steps  were  taken  to  bring  the  other  defendant  into 
court.  At  the  second  term,  the  case  was  called  in  its  order,  the  defend- 
ant again  appearing,  andno  one  appearing  for  the  complainant,  the  bill 
was  dismissed  and  the  injunction  dissolved  for  want  of  prosecution,  but 
without  prejudice  :  Heldy  that  the  Court  proceeded  strictly  in  confor- 
mity with  its  duty  in  dismissing  the  bill  and  dissolving  the  injunction. 

Duncan  v.  Finch,  296. 

13.  It  is  only  when  the  defendant,  in  a  suit  in  chancery,  states  facts 
within  his  knowledge,  that  his  answer  must  be  overcome  by  evidence 
equivalent  to  the  testimony  of  two  witnesses. 

Fryrear  v.  Lawrence,  325. 

14.  Where  a  biU  in  chancery  was  filed  by  certain  companies  or  corpor- 
ations, it  was  held  that  no  other  allegation  that  they  were  incorporated 
was  necessary.  Frye  r.  Bank  of  Illinois,  332. 
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15.  A  defendant  to  a  bill  in  chancery  brought  by  certain  companies  as 
corporations,  suffered  the  bill  to  be  taken  as  confessed  :  Ildd,  that  he 
thereby  admitted  that  they  were  incorporated  and  had  the  capacity  to 
sue.  ib. 

16.  When  a  chartered  company  seeks  to  enforce,  in  Equity,  rights  which 
do  not  ordinarily  and  necessarily  belong  to  such  corporations,  it  is 
necessary  that  they  set  forth  and  prove  their  authority  to  do  the  par- 
ticular thing.  lb. 

17.  A  defendant  in  chancery  by  failing  to  answer,  only  admits  what  is 
alleged  in  the  bill,  and  the  complainants  would  have  been  permitted  to 
prove,  had  an  answer  been  filed.  ib. 

18.  The  rule  as  to  parties  to  suits  is  wholly  different  in  Chancery  from 
what  it  is  at  Law.  In  Equity,  a  party  in  interest  may  always  institute 
a  suit  in  his  own  name,  while  at  Law,  he  alone  can  sue  in  whom  is 
vested  the  legal  title.  ib. 

19.  It  is  erroneous  to  enter  a  decree  in  chancery,  that  unless  the  defend- 
ant pay  an  uncertain  and  undefined  amount  of  money  by  a  specified 
time,  he  be  foreclosed,  &c.,  particularly  where  the  debtor  ia  fact  has 
not  been  brought  into  Court  and  the  precise  indebtedness  ascertained. 

ib. 

20.  A  decree  against  several  owners  of  a  steamboat  jointly,  whose  inter- 
ests were  different  in  extent,  was  Jield  to  be  erroneous  as  they  were 
severally  liable,  if  at  aU,  according  to  the  extent  of  their  separate  inter- 
ests. Frink  v.  Cole,  339. 

21.  In  a  bill  to  set  aside  a  sheriflF's  sale  on  execution  of  land  en  masse 
when  the  same  was  susceptible  of  a  division,  the  value  of  the  land  at 
the  time  of  the  sale  should  be  alleged.  Stewart  v.  Croes,  443. 

22.  Where  a  reference  was  made  to  a  Master  to  compute  the  amount  due 
upon  certain  notes,  and  he  made  his  report  to  the  Court,  when  no 
objections  were  made  to  its  confirmation,  and  it  was  accordingly  con- 
firmed, but  objections  were  made  in  the  Supreme  Court,  it  was  Iield 
that  they  could  not  be  inquired  into  by  the  latter  tribunal. 

Hugunin  v.  Starkweather,  492. 

23.  In  a  biU  in  chancery  to  correct  an  alleged  mistake,  the  complainant 
based  his  claim  to  relief  on  the  ground  of  actual  notice  to  a  subsequent 
purchaser.  The  answer  positively  denied  such  notice,  and  there  was 
no  proof  to  sustain  the  allegation.  The  complainant  then  insisted  that 
he  was  not  a  purchaser  for  a  valuable  consideration,  and  that,  there- 
fore, proof  of  actual  notice  was  unnecessary.  There  was  no  allegation 
to  this  eliect  in  the  bill :  Held,  that  the  complainant,  if  he  intended  to 
rely  on  this  point,  should  have  distinctly  so  stated  and  charged  in  the 
bill.  McKay  v.  Bisset,  499. 

24.  A  complainant  must  recover,  if*  at  all,  on  the  case  made  by  his  bill. 
He  cannot  state  one  case  in  his  bilh  and  make  out  a  different  one 
in  proof.  The  allegations  and  proofs  must  correspond  ;  the  latter  must 
support,  and  not  be  inconsistent  with  the  former.  Although  a  good 
case  may  appear  in  the  evidence,  yet  if  it  be  variant  from  that  stated 
in  the  bill,  the  bill  will  be  dismissed.  The  defendant  has  the  right  to 
answer  and  contest  the  case  on  which  the  complainant  claims  relief,  and 
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he  is  not  required  to  explain  or  controvert  what  is  not  there  stated  as 
the  foundation  of  the  claim.  ib. 

25.  A  person  interested  in  the  subject  matter  of  a  suit  in  Equity,  refus- 
ing to  join  with  the  complainant,  may  be  made  a  defendant,  though 
his  interest  is  with  the  complainant.  Smith  v.  Sackett,  534. 

[A  plaintiff  in  interest  may  be  made  a  defendant.    545.] 

See  Specific  Peeformance,  1,  2  ;  Injunctiok,  1-4. 

CRIMINAL  LAW. 

1.  On  the  trial  of  one  indicted  for  larceny,  the  counsel  for  the  prisoner 
asked  the  Court  to  give  the  following  instruction  to  the  jury:  "  If  the 
jury  believe  from  the  evidence,  that  the  prisoner  found  the  trunk  in 
the  road,  they  are  bound  to  find  him  not  guilty,  althought  they  may 
believe  that  he  afterwards  broke  it  open  and  disposed  of  its  contents 
to  his  own  use."    The  Court  refused  to  give  it  as  asked  :  ifeW,  that 

■  the  instruction  stated  the  law  correctly,  and  should  have  been  given. 

Lane  v.  The  People,  305. 

2.  If  a  person  find  a  trunik,  or  other  article  of  personal  property  in  the 
highway,  and  convert  the  same  to  his  own  use,  not  knowing  the  own- 
er, he  is  not  guilty  of  larceny.  Aliter,  if  he  knows  the  owner  when  he 
acquires  the  possession,  or  have  the  means  of  identifying  him  instanterf 
by  marks  which  he  understands.  ib. 

3.  Where  a  judgment  in  a  criminal  case  is  reversed  at  the  instance  of  the 
accused,  he  will  not,  in  legal  contemplation,  have  been  in  jeopardy,  but 
he  may  again  be  indicted  and  tried  for  the  same  oftence.  ib. 

See  Habeas  Corpus,  1. 

COMMISSIONER  IN  CHANCERY. 

See  Injunction,  1^. 

COMMON  LAW. 

The  Common  Law  requiring  the  owner  of  cattle,  hogs,  &c.,  to  keep  them 
upon  his  own  land,  has  never  been  in  force  in  Illinois. 

Seeley  r.  Peters,  130. 

See  Trespass,  2-4. 

COMPULSORY  PAYMENT. 

1.  Where  the  payment  of  money  is  compelled  by  undue  advantage  taken 
of  the  situation  of  the  party  paying,  and  it  is  against  equity  and  good 
conscience  that  the  payment  should  be  retained,  the  money  so  paid 
can  be  recovered  back  by  the  party  paying  it. 

County  of  La  Salle  i\  Simmons,  513. 

2.  Thus,  where  County  Commissioners  gave  notice  that  they  would 
grant  a  certain  Ferrj'  License  to  the  person  who  would  donate  the 
largest  sum  to  the  county,  and,  several  ofl'ers  being  made,  the  person 
who  had  previously  kept  the  ferry,  and  was  an  applicant  for  a  license 
to  continue  the  same,  finally  offered  |500,  which  ofier  was  accepted  by 
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the  Commissioners,  and  the  money  paid  :  Hdd,  by  the  Court,  that, 
inasmuch  as  the  law  in  force  at  the  time  of  the  transaction,  authorized 
County  Commissioners,  in  granting  a  ferry  license,  to  impose  an  annu- 
al tax  not  exceeding  one  hundred  dollars,  they  had  no  right  to  annex 
conditions  or  impose  restrictions  not  prescribed  by  the  statute,  and 
that  the  $500  was  to  be  considered  a  compulsory  payment  which  could 
be  recovered  back  ;  Held,  also,  that  interest  can  be  recovered  on  a  com- 
pulsory payment  thus  made.  if?. 

COMPUTATION  OF  TIME. 

See  Attach3ient,  5. 

CONDITION  PRECEDENT. 
See  Contract,  5. 

CONSTITUTIONAL  LAW. 

1.  The  General  Assembly  passed  a  law  providing  for  the  division  of  a 
county  and  the  formation  of  a  new  county  from  the  same  territory,  to 
take  effect  on  a  majority  of  the  votes  being  cast  for  such  division  : 
Meld,  that  the  law  was  not  unconstitutional. 

The  People  v.  Reynolds,  1. 

2.  The  General  Assembly  derives  its  powers  from  the  people,  subject 
only  to  the  limitations  and  restrictions  of  the  Federal  and  State  Con- 
stitutions, ib. 

3.  The  acts  of  the  General  Assembly  are  not  necessarily  absolute,  but 
may  be  so  framed  as  to  depend  upon  some  future  event  or  contingency 
for  taking  effect.  ib. 

4.  Although  the  Legislature  may  not  divest  itself  of  its  proper  functions 
or  delegate  its  general  legislative  authority,  it  may  still  authorize  oth- 
ers to  do  those  things  which  it  might  properly,  yet  cannot  understand- 
ingly,  nor  advantageously  do  itself  ib. 

5.  A  fee-bill,  to  have  the  force  and  effect  of  an  execution,  should  run  in 
the  name  of  "  T/w  People  of  the  State  of  lUinou.'^      Ferris  v.  Crow,  97. 

6.  The  Legislature  may  prescribe  its  own  means  for  the  collection  of  fee- 
bills,  but  it  cannot  dispense  with  a  constitiitional  provision,  which 
becomes  matter  of  substance  and  must  be  preserved.  •   ib. 

7.  The  Act  of  the  Legislature,  passed  February  25,  1847,  entitled  ''An 
Act  for  the  maintenance  of  the  Rockford  Bridge,"  is  not  unconstitutional. 

Shaw  V.  Dennis  405. 

8.  Authority  given  by  the  Legislature  to  certain  commissioners  to  ascer- 
tain and  determine  the  amount  of  a  particular  indebtedness,  is  not  an 
exercise  of  judicial  power  by  the  Legislature.  ib. 

9.  The  Legislature  has  the  right  to  impose  local  taxes  for  specified  purposes, 
and  to  determine  what  extent  of  territory  shall  be  subject  to  their  pay- 
ment. **• 

CONSTRUCTION. 

1.  A  person  was  convicted  of  a  criminal  offence,  and  sentenced  to  im- 
prisonment for  a  specified  time,  and  to  pay  a  fine  of  one  hundred  dol- 
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lars.  Subsequently,  lie  was  pardoned  for  the  "crime  of  which  he  had 
been  convicted."  After  this,  an  execution  was  issued  against  him  for 
the  amount  of  the  fine  and  the  costs  of  the  prosecution,  and  also  a  fee- 
hill  for  the  costs  made  by  him.  Held,  that  he  was  discharged  from  the 
fine,  but  not  from  the  costs.  Holliday  v.  The  People,  214. 

2.  Where  general  words  are  used  in  a  grant,  their  natural  meaning  is  not 
to  be  restrained  by  other  words,  unless  the  intention  to  do  so  is  clear 
and  manifest.  ib. 

CONTINUANCE. 

1.  A  person  desiring  a  continuance  of  a  cause  is  bound  to  show  that  he 
has  made  reasonable  exertions  to  prepare  for  the  trial,  without  success, 
or  some  good  reason  for  not  making  such  exertions. 

Dunlap  V.  Davis,  85. 

2.  An  application  for  a  continuance  in  a  criminal  case  is  addressed  to  the 
discretion  of  the  Court,  and  the  decision  thereof  cannot  be  assigned  for 
error.  Holmes  v.  The  People,  478. 

See  Practice,  8. 

CONTRACT. 

1.  One  party  to  a  contract  cannot  complain  of  the  other  until  he  has  put 
his  adversary  in  default  by  a  substantial  performance  on  his  part,  and 
a  failure  or  refusal  to  perform  by  the  other.      Brown  v.  Cannon,  174. 

2.  A  bond  for  the  conveyance  of  real  estate  container  the  following 
clause  :  "But  should  the  said  John  R.  Caldwell,  or  his  assignee,  fail  to 
pay  the  said  sum  of  money  specified  in  said  notes,  within  ten  days  after 
the  same  become  due,  he  hereby  forfeits  all  claim  to  said  lots,  and  all 
moneys  paid  thereon,  and  this  bond,  in  such  event,  shall  be  void,  both 
in  law  and  equity,  and  the  title  to  said  lots  shall  continue  in  the  orig- 
inal proprietor  as  if  no  sale  had  been  made."  //rfrf,  that  it  was  the 
undoubted  intention  of  both  parties,  when  they  inserted  the  clause- 
to  provide  a  penalty  to  insure  a  prompt  performance  by  the  purchaser. 

Mason  v.  Caldwell,  196. 

3.  W.  made  an  instrument  in  writing  promising  to  deliver  cattle  to  a 
certain  amount  at  the  residence  of  S.,  but  to  whom  they  were  to  be 
delivered,  and  how  the  paper  came  into  the  hands  of  S.  it  did  not  ap- 
pear :  Held,  that  it  was  not  a  note  within  the  statute,  and  that  it  would 
not  be  assignable  under  the  statute  ;  luld,  also,  that  not  being  a  notejun- 
der  the  statute,  nor  by  the  common  law,  it  did  not  imply  a  consider- 
ation ;  held,  further,  that  when  it  was  ascertained  by  proof  to  whom  it 
was  given,  it  amounted  at  most  but  to  a  special  contract  between  the 
parties,  and  that,  to  authorize  a  recovery  upon  it,  S.  was  bound  to 
prove  a  consideration  dehors  the  instrument  as  well  as  that  it  was  giv- 
en to  him.  "Walters  v.  Short,  252. 

4.  "Where  one  party  is  guilty  of  a  failure  to  perform  his  part  of  a  special 
agreement,  whether  sealed  or  not, — such  a  failure  as  prevents  the  other 
party  from  performing, — the  latter  may  abandon  the  contract,  and  sue 
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in  assumpsit  for  what  lie  has  done  under  it,  whenever  that  action  might 
be  maintained  but  for  the  special  agreement. 

Webster  v.  Enfield,  298. 

5.  A.  sold  to  B.  a  quantity  of  wheat,  and  received  a  small  s\im  in  part 
payment.  The  vendor  executed  an  instrument  in  writing  stating  the 
bargain,  and  agreed  to  deliver  the  wheat  at  a  place  mentioned  therein 
by  a  specified  time,  put  up  in  sacks,  and  in  good  shipping  order,  the 
sacks  to  be  furnished  by  the  purchaser  of  the  wheat  as  soon  as  they 
could  be  obtained  from  St.  Louis,  and  the  balance  of  the  purchase  money 
was  to  be  paid  on  presentation  of  the  warehouse  receipts.  The  sacks 
were  not  furnished,  nor  was  the  wheat  delivered.  The  declaration 
averred  a  readiness  to  deliver  the  sacks,  and  the  neglect  of  the  vendor 
to  deliver  the  wheat ;  Held,  that  the  furnishing  of  the  sacks  was  not  a 
condition  precedent.  McKee  v.  Ritter,  315. 

See  Guardian  and  "Ward,  1,  3  ;  Chancery,  1,  2, 10  ;  Agreement. 

COPY  OF  INSTRUMENT. 
See  Pratice,  8. 

CORPORATIONS. 

1.  In  a  suit  brought  by  corporations,  the  defendant,  by  pleading  the  gen- 
eral issue,  admits  the  capacity  of  the  plaintiflF  to  sue.  If  he  would 
deny  the  existence  of  the  corporation,  he  must  put  in  a  plea  for  that 
purpose.  Mclntyre  v.  Preston,  48. 

3.  If  an  insurance  company  have  power  to  take  a  note  for  any  purpose 
a  note  given  to  them  would  be  valid  in  the  hands  of  abona fide  assignee,, 
although  the  company  may  not  have  had  the  power  to  take  the  par- 
ticular note.  ib. 

5.  If  a  charter  of  an  insurance  company  be  wholly  silent  as  to  the  power 
of  the  corporation  to  give  credit  for  premiums,  and  to  take  notes  in 
payment,  such  a  power  necessarily  results  from  its  power  to  make  in- 
surance and  to  enable  it  advantageously  to  conduct  its  business,    ib. 

4.  In  a  suit  by  the  assignee  of  an  insurance  company  against  the  maker 
of  the  note  given  to  the  company,  it  was  held  that  the  plaintifi"  was  not 
bound,  in  the  first  instance,  to  introduce  the  charter  in  evidence  for 
the  purpose  of  showing  that  the  company  was  not  restricted  by  such 
charter  from  doing  business  in  the  manner  usual  and  customary  to 
such  corporations.  ib. 

0.  Where  a  party  has  shown  the  power  of  a  corporation  to  take  a  note, 
it  is  incumbent  on  the  opposite  party  to  show  that  such  power  has 
been  taken  away.  ib. 

6.  If  a  corporation  have  the  power  to  take  a  note,  and  hold  and  convey 
real  or  personal  estate,  it  necessarily  has  the  power  to  negotiate  such 
note  in  the  transaction  of  its  ordinary  business.  ib. 

7.  Where  a  corporation  has  the  power  to  take  and  transfer  a  note  for 
any  purpose,  it  will  be  inferred  that  it  was  taken  and  transferred  in 
the  ordinary  course  of  business,  until  the  contrary  is  shown  ;  and  be- 
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fore  even  this  can  be  done,  the  defendant  must  show  that  the  plaintiflF 
is  not  a  boiuifde  assignee.  ib. 

8.  Where  a  note  was  made  payable  to  an  insurance  company  in  its  cor- 
porate capacity,  pnma/ctc/>,  no  other  evidence  of  user  was  necessary. 

ib. 

9.  Corporations  may,  in  this  State,  assign  notes,  the  word  '■person^  being 
sometimes  so  construed  as  to  include  them.  ib. 

10.  A  note  payable  to  a  corporation,  was  assigned  thus  :  "  Without  re- 
course, Joel  Scott,  Sec'y."  It  was  objected  that  this  was  not  the 
assignment  of  the  corporation  :  Udd,  that  it  being  well  settled  that 
corporations  might  transact  business  through  and  were  bound  by 
the  acts  of  their  ofBcers,  they  could  assign  it  through  their  duly 
authorized  secretary ;  and  that  this  authority  could  only  be  questioned 
by  plea  of  the  defendant  verified  by  affidavit :  HM,  further,  that  the 
assignment  in  this  case,  when  properly  filled  up, — which  the  plaintiff 
had  the  right  to  do  on  the  trial, — was  sufficient  to  pass  the  legal  inter- 
est in  the  note  to  the  assignee.  ib. 

See  Chancery  Pleading  and  Practice,  14-16. 

COSTS. 

1.  Whenever  a  non-resident  commences  an  action,  either  in  the  Circuit 
or  Supreme  Court  without  filing  security  for  the  costs,  the  court  is  re- 
quired to  dismiss  the  same.  Hickman  v.  Haines,  20. 

2.  All  persons  uniting  in  a  writ  of  error  to  reverse  a  judgment  against 
lands  for  taxes  will  be  liable  for  the  costs  accruing  thereon. 

Olcott  V.  The  State,  481. 

3.  In  all  actions  on  official  bonds  for  the  useof  any  person,  the  person  for 
whose  use  the  action  is  to  be  commenced,  must,  before  he  institutes 
suit,  file  security  for  costs,  whether  the  action  be  commenced  in  the 
Circuit  or  Probate  Court.      Robertson  v.  County  Commissioners,  559. 

4.  An  action  was  commenced  in  the  Probate  Court  upon  an  official  bond, 
but  no  security  for  costs  was  filed  by  the  person  for  whose  use  it  was 
brought.  It  did  iict  appear  that  any  motion  to  dismiss  the  suit  was 
made  by  the  opposite  party  at  that  Court :  Hdd,  that  the  party,  by 
omitting  to  make  the  motion  iu  that  Court,  waived  his  right  to  do  so 
when  the  case  was  taken  into  the  Circuit  Court.  ib. 

See  Pardon,  1. 

COUNTIES  AND  COUNTY  COMMISSIONERS. 

1.  The  General  Assembly  passed  a  law  providing  for  the  division  of  a 
county  and  the  formation  of  a  new  county  from  the  same  territory,  to 
take  effect  on  a  majority  of  the  votes  being  cast  for  such  division  ;  Held, 
that  the  law  was  not  unconstitutional.        The  People  v.  Reynolds,  1. 

2.  A  county  is  a  publi*c  corporation,  subject  completely  to  the  control  of 
the  Legislature,  and  the  acts  of  the  Executive  pursuant  to  the  provi- 
sions of  the  Constitution.  The  Legislature  may,  after  verdict,  release 
a  penalty  in  a  popular  action  brought  for  the  benefit  of  a  county. 

Holliday  v.  The  People,  214. 
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S.  County  Commissioners,  in  making  settlements  with  collectors  of  the 
revenue,  act  as*  the  agents  of  the  State,  and  do  not  adjudicate  as  a 
court.  Their  orders  entered  upon  the  records  are  but  memoranda  of 
the  transactions,  and  primct.  facie  evidence  only  of  the  correctness  of 
the  result  stated.  Mistakes  made  in  such  settlements  may  be  inquired 
into  and  corrected  as  well  as  those  of  an  individual  acting  in  his  own 
behalf.  Washington  Co.  v.  Parlier,  233. 

See  Evidence,  31,  33. 

CEEDIT. 

The  term  "credit,^'  must  receive  an  extended  or  a  limited  construction, 
depending  upon  the  character  of  the  instrument  in  which  it  is  used. 
In  a  contract,  its  meaning  would  be  limited  so  as  not  to  include  inter- 
est unless  it  were  expressed.  Kidder  v.  Trustees,  191. 

DEATH. 

1.  The  authority  of  an  attorney  to  receive  from  the  sheriff  money  collected 
on  an  execution  in  favor  of  his  client,  is  revoked  by  the  death  of  his 
client.  The  sheriff  may  retain  such  money  till  demanded  by  the  per- 
sonal representatives  of  the  deceased,  and  an  order  of  the  court  that 
the  sheriff  pay  over  the  money  to  the  deceased  party  or  his  attorney, 
should  be  enjoined  on  the  application  of  the  sheriff. 

Risley  v.  Fellows,  531. 

3.  Judicial  proceedings,  commenced  and  prosecuted  in  the  name  of  a 
person  deceased,  are  a  nullity,  and  would  constitute  no  bar  to  another 
proceeding,  in  the  name  of  the  personal  representatives  of  the  deceased, 
for  the  same  cause.  ib. 

DEED. 

1.  The  certificate  and  acknowledgment  of  a  deed  from  nfenie  covert  to  con- 
vey her  own  lands  is  as  much  an  essential  part  of  the  execution  of  the 
deed  as  her  seal  and  signature,  and  without  it,  the  law  presumes  that  it 
was  obtained  by  fraud  or  coercion.  Mariner  v.  Saunders,  113. 

3.  The  execution  of  a  lost  deed  must  be  quite  as  strictly  proved  as  if  the 
deed  were  produced  in  court.  ib. 

-3.  If  a  subscribing  witness  to  a  deed  reside  out  of  the  jurisdiction  of  the 
court,  he  need  not  be  produced.  ib. 

4.  An  officer,  before  whom  proof  of  a  deed  was  made,  certified  thus  :  "This 
day  personally  appeared,"  «&c.,  "Samuel  L.  McGill,  a  subscribing  wit- 
ness to  the  within  deed  (who  was  to  me  made  known  by  the  oath  of 
Isaac  Prickett,  a  credible  witness),  and  who  being  by  me,  the  same  just 
tice,  duly  sworn,"  <toc.  On  the  deedbeing  offered  in  evidence,  objection 
was  made  that  it  did  not  sufficiently  appear  that  the  person,  by  whose 
testimony  the  proof  was  made,  was  a  subscribing  witness  :  Held,  that  it 
sufficiently  appeared  that  he  was  a  subscribing  witness. 

Reece  v.  Allen,  336. 

5.  The  decision  of  the  court  in  Job  v.  Tibbetts,  upon  the  sufficiency  of  the 
certificate  of  proof  of  a  deed  set  forth  in  4  Gilm.  149,  is  affirmed.      The 

ILL.  R.  VOL.  X.  41 
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intimation  in  that  case,  that  before  the  deed  could  be  read  in  evidence, 
preliminary  proof  should  be  made  to  the  court,  by  matter  alninde  the 
certificate,  that  the  grantors  and  subscribing  witnesses  were  deceased, 
or  without  the.State,  is  not  sustained.  Job  v.  Tibbetts,  376. 

See  Escrow,  1 ;  Husband  and  Wife,  2  :  Evidence,  7. 

DEFAULT. 

The  refusal  of  the  Circuit  Court  to  set  aside  a  default  on  motion  cannot 
be  assigned  for  error.  "Woodruif  v.  Tyler,  457. 

DELIVERY. 
See  Sale,  1,  3. 

ERROR. 

1.  It  is  a  well  settled  principle,  that  a  party  can  never  avail  himself  of  an 
error,  to  reverse  a  judgment  which  does  him  no  wrong. 

Thorn  v.  "Watson,  26. 

2.  A  motion  to  discharge  bail  is  addressed  to  the  discretion  of  the  court 
and  its  decision  cannot  be  assigned  for  error. 

Adams  v.  Bartlett,  169. 

3.  It  is  erroneous  to  render  judgment  hj nil  elicit  against  a  defendant  who 
has  filed  a  demurrer  to  the  declaration,  when  the  same  remains  unan- 
swered and  not  disposed  of  in  any  way,  and  he  has  not  taken  any  sub- 
sequent step  in  the  cause  amounting  to  a  waiver  of  the  demurrer. 

Steelman  i\  Watson,  249. 

4.  The  refusal  of  the  Circuit  Court  to  set  aside  a  default  on  motion  can- 
not be  assigned  for  error.  Woodruif  v.  Tyler,  457. 

5.  An  application  for  a  continuance  in  a  criminal  case  is  addressed  to  the 
discretion  of  the  Court,  and  the  decision  thereof  cannot  be  assigned  for 
error.  Holmes  v.  The  People,  478. 

6.  An  objection,  whether  well  or  ill  taken,  that  the  appellee,  being  plain- 
tiff below,  split  his  cause  of  action  into  two  suits,  cannot  be  assigned 
for  error  in  the  Supreme  Court  when  no  objection  was  taken  in  the  Cir- 
cuit Court.  Potter  v.  Dennison,  590. 

See  Chancery  Practice,  11. 

ESCROW. 

A.  holding  a  sealed  note  against  B.  as  principal,  and  two  others  as  sureties, 
it  was  agreed  that  the  same  might  be  renewed.  A  new  note  was  drawn, 
executed  by  the  principal  and  one  of  the  sureties,  and  left  with  A.  for 
execution  by  the  other  surety.  When  so  executed  it  was  to  be  in  lieu 
of  the  old  note  :  Held,  that  the  note  could  not  be  delivered  to  the  obli- 
gee as  an  escrow.  Neely  v.  Lewis,  31. 

ESTOPPEL. 

See  Landlord  and  Tenant,  3. 
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EJECTMENT. 

1.  The  grantee  of  a  trustee  is  not  bound  to  show  that  the  conditions  of 
the  trust  deed  have  been  complied  with  by  the  trustee.  The  deed  con- 
yeys  the  legal  title  to  the  estate.  Reece  v.  Allen,  236. 

2.  A  Court  of  Law  may  investigate  some  questions  of  fraud,  and,  when 
proved,  treat  a  deed  as  a  nullity ;  but  in  general,  it  will  not  go  behind 
the  naked  legal  title  and  inquire  into  the  equities.  Even  in  case  of  a 
naked  trustee  a  trustee  may  recover  in  ejectment  against  the  cestui  que 
trust,  lb. 

3.  A.  entered  a  tract  of  land  in  the  United  States  Land  Office  :  while  he 
held  the  land  under  his  certificate  of  entry  a  judgment  was  recovered 
against  him  in  the  Circuit  Court,  execution  issued,  the  land  sold 
on  the  execution,  and  a  deed,  in  due  time,  made  by  the  sheriff;  subse- 
quent to  the  sale,  and  before  the  time  of  redemption  expired,  A. 
assigned  his  certificate  of  entry  to  B.  who  received  a  Patent  for  the 
land  from  the  Government,  and  then  conveyed  to  C.  :  Held,  in  an  action 
of  ejectment  brought  by  C,  that  the  sheriff's  deed  related  back  to  the 
judgment  and  operated  a  complete  transfer  of  A's  title  ;  that  the  assign- 
ment from  A.  to  B.  only  passed  the  right  of  redemption  ;  that  this 
right  not  having  been  exercised,  the  assignment  to  B.  was  wholly  void, 
and  the  Patent  issued  on  such  assignment  fraudulent,  and  to  be  treated 
in  this  action  as  conveying  no  title  to  the  patentee  as  against  the 
claimant  under  the  sheriff's  deed,  and  that  C.  could  not  recover  in  the 
ejectment.  Rogers  v.  Brent,  573. 

4.  A  title  derived  from  the  Government  is  to  be  adjudged  by  the  same 
rules  of  law  as  one  derived  from  an  individual  owning  the  fee,  and  when 
the  Government  is  made  the  instrument  of  fraud  in  granting  title, 
Courts  will  interfere  to  protect  the  injured  party  as  readily  as  in  cases 
of  fraud  between  individuals.  ib. 

5.  The  Common  Law  Courts  may  entertain  jurisdiction  of  questions  of 
fraud,  and  a  conveyance,  whether  by  deed  from  an  individual,  or  by 
Patent  from  the  Government,  although  executed  with  all  the  forms  of 
law,  when  obtained  in  fraud  of  the  rights  of  others,  may  in  an  action, 
of  ejectment,  be  disregarded  by  the  Court  as  void,  at  the  instance  of 
the  injured  party  or  those  holding  under  him.  ib. 

6.  No  statute  should  be  so  construed  as  to  protect  a  fraud  ;  and  the  fourth 
section  of  chapter  forty  of  the  Revised  Statutes,  which  enacts  that  a 
Patent  for  land  shall  be  deemed  and  considered  a  better  legal  and  para, 
mount  title  in  the  patentee,  his  heirs,  or  assigns,  than  the  official 
certificate  of  any  Register  of  a  Land  Office  of  the  United  Slates,  of 
the  entry  or  purchase  of  the  same  land,  does  not  apply  to  a  Patent 
obtained  by  a  fraud  on  the  holder  of  the  certificate,  in  a  suit  with  such 
holder  or  his  assigns.  ^^• 

See  Sale  for  Taxes,  1-4. 

EVIDENCE. 

1.  The  declaration  of  a  nominal  plaintiff,  made  after  he  has  parted  with 
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his  interest  in  the  cause  of  action,  are  not  admissible  in  evidence  to 
defeat  the  action.  Dazey  v.  Mills,  67. 

3.  On  the  trial  of  a  joint  action  of  trespass  against  a  husband  and  wife 
for  an  assault,  the  Court  admitted  evidence  of  an  assault  by  the  hus- 
band alone,  and  refused  to  instruct  the  jury  that  the  plaintiff  could  not 
recover  damages  for  such  separate  assault :  Hdcl,  that  the  decisions 
were  clearly  erroneous.  Goddard  v.  Hart,  95. 

3.  In  an  action  of  debt  upon  a  guardian's  bond,  for  the  purpose  of  sus- 
taining an  issue  made,  the  appointment  of  a  second  guardian  signed  by 
a  person  claiming  to  be  a  Probate  Justice  and  tested  with  a  scroll,  was 
offered  in  evidence.  There  was  no  certificate  from  him  that  he  had 
no  official  seal,  nor  from  the  County  Commissioners'  Clerk  of  his  offi- 
cial capacity.  A  witness  was  called  for  the  purpose  of  proving  the 
handwriting  of  the  Probate  Justice,  and  that  he  was  recognized  and 
acted  in  that  capacity,  as  well  as  that  there  had  been  no  public  seal 
provided  for  his  office.  The  Court  did  not  permit  the  testimony  to  be 
given  :  Ildd,  that  the  testimony  was  improperly  excluded,  as  it  would 
have  shown  that  he  was  an  officer  de  facto,  and  as  such  his  acts  would 
have  been  as  valid  and  binding  where  the  interests  of  third  persons  or 
the  public  were  concerned,  as  if  he  had  been  an  officer  dejure. 

The  People  v.  Amnions,  105. 

4.  As  a  general  rule,  when  a  paper  from  its  ownership,  nature  and  ob- 
jects, has  a  particular  place  of  deposit,  or  where,  from  the  evidence  it 
is  shown  to  have  been  in  a  particular  place  or  in  particular  hands, 
then  that  place  must  be  searched  by  the  witness  proving  the  loss  with 
the  utmost  good  faith,  and  as  thoroughly  and  as  vigilantly  as  if, 
were  it  not  found,  its  benefit  would  be  lost ;  or,  in  the  other  case,  the 
person  in  whose  hands  the  paper  has  been  traced,  must  be  produced. 
The  evidence  must  satisfy  the  Court  that  the  paper  is  destroyed,  or 
cannot  be  found.  Mariner  v.  Saunders,  113. 

5.  A  party  need  not,  however,  produce  every  person  as  a  witness,  into 
whose  hands  rumor  alone  may  have  traced  the  paper;  for,  if  the 
inquiry  is  only  suggested  by  hearsay,  it  may  be  answered  by  hearsay. 

ib. 

6.  The  doctrine  that  there  are  no  grades  or  degrees  in  secondary  evi- 
dence, cannot  be  sustained  upon  principle  or  authority.  ib. 

1.  The  highest  and  most  satisfactory  degree  of  secondary  evidence  is  an 
office  copy,  or  a  certified  copy  of  a  deed  from  the  recorder's  office,  and 
when  such  certified  transcript  of  the  record  of  a  deed  is  offered,  the 
statute  dispenses  with  the  strict  proof  of  the  loss  of  the  original,  which 
is  required  by  the  common  law,  and  the  party  is  only  required  to  sat- 
isfy the  Court  that  it  is  not  in  his  power  to  produce  it,  as  where  it  is 
shown  to  be  in  the  possession  of  the  opposite  party,  who,  upon  prop- 
er notice,  refuses  to  produce  it.  ib. 

8.  The  best  accessible  evidence  must  be  produced,  whether  it  be  of  a  pri- 
mary, or  of  a  secondary  character.  ib. 

9.  When  evidence  which  is  irrelevant,  gets  into  a  case  in  the  shape  of 
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depositions  or  otherwise,  it  is  tlie  duty  of  the  court,  when  required,  at 
any  stage  of  the  trial,  to  exchide  it,  or  direct  the  jury  to  disregard  it. 

Pittman  v.  Gaty,  186. 

10.  The  declarations  of  a  party  are  not  competent  evidence  to  prove  a 
matter  directly  in  issue,  unless  parol  evidence  would  be  admissible  to 
establish  it ;  or  unless  there  is  no  higher  or  better  evidence  of  the  same 
fact  in  existence  which  can  be  produced.      Jameson  v.  Conway,  227. 

11.  County  Commissioners,  in  making  settlements  with  collectors  of  the 
revenue,  act  as  the  agents  of  the  State,  and  do  not  adjudicate  as  a 
court.  Their  orders  entered  upon  the  records  are  but  memoranda  of 
the  transactions,  and  prima  facie  evidence  only  of  the  correctness  of 
the  result  stated.  Mistakes  made  in  such  settlements  may  be  inquired 
into  and  corrected  as  well  as  those  of  an  individual  acting  in  his  own 
behalf.  Washington  County  v.  Parlier,  232. 

12.  Where  various  objections  may  be  made  to  evidence,  some  of  which 
may  be  removed  by  other  proof,  the  party  making  the  objection  should 
point  out  specially  those  insisted  on,  and  thereby  put  the  adverse 
party  on  his  guard  and  afford  him  an  opportunity  to  obviate  them. 

Sargeant  v.  Kellogg,  273. 

13.  Evidence  tending  to  show  what  the  parties  to  a  contract  considered 
a  reasonable  time,  is  proper  for  the  consideration  of  a  jury. 

Webster  v.  Enfield,  298. 

14.  If  evidence  tends  to  prove  two  things,  one  of  which  is  proper,  and 
the  other  improper,  it  should  go  to  the  jury  with  an  explanation  from 
the  court  of  its  legitimate  bearing.  ih. 

15.  A  copy  of  a  record  of  a  County  Court  in  Missouri,  properly  certified 
under  the  Act  of  Congress,  showing  a  settlement  and  final  determina- 
tion of  an  administration  upon  an  estate,  and  adjudging  a  balance  in 
favor  of  the  administration,  and  against  the  estate,  was  lidd  conclusive 
as  to  all  matters  within  the  jurisdiction  of  such  court,  unless  impeach- 
ed for  fraud.  Frj^rear  v.  Lawrence,  325. 

16.  To  sustain  a  title  derived  from  a  sale  for  taxes  under  the  law  of  1829, 
the  Auditor's  deed  is  prima  facie  evidence,  and  it  is  imcumbent  upon 
the  opposite  party,  in  order  to  defeat  its  effect,  to  prove  that  the  requi- 
sitions of  the  law,  under  which  the  sale  was  made,  had  not  been  com- 
plied with.  Job  V.  Tibbetts,  376. 

17.  The  deposition  of  the  Auditor  of  Public  Accounts,  consisting  of  ex- 
tracts from  the  books  in  his  oflice,  and  his  explanations  of  the  records, 
and  the  entries  therein,  if  it  purport  to  give  all  the  information  in  his 
oflace  concerning  the  matter  in  issue,  is  proper  evidence  to  establish 
the  fact  of  compliance,  or  non-compliance  with  the  requisitions  of  the 
revenue  law  in  existence  in  1833.  ^^• 

18.  A  judgment  agamst  lands  for  taxes,  under  the  revenue  law  of  1839, 
is  conclusive  that  the  officer  has  performed  his  duty  in  attempting  to 
collect  the  taxes  by  the  seizure  of  the  goods  and  chattels  of  the  owner. 
The  fact  that  he  has  not  so  performed  his  duty  should  be  interposed  as 
a  defence  to  the  judgment ;  but  if  judgment  is  allowed  to  be  entered, 
the  purchaser  of  the  land  is  not  bound  to  prove  that  a  demand  was 
made  for  the  taxes,  nor  will  the  former  owner  be  permitted  to  defeat 
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the  purchaser's  title  by  showing  that  the  taxes  might  have  been  col- 
lected out  of  personal  property.  ib. 

19.  To  prove  the  due  publication  of  a  town  ordinance,  the  records  of  the 
corporation  were  produced,  and  the  clerk  was  called,  and  the  defend- 
ant offered  to  ijrove  by  him  that  he  had  posted  up  copies  of  said  ordi- 
nance. The  plaintiff  objected  to  the  testimony,  and  the  Court  exclud- 
ed it  on  the  ground  that  the  defendant  must  either  produce  the  notices, 
or  one  of  them,  which  were  originally  posted,  or  account  for  their 
absence :  Hdcly  that  the  testimony  was  improperly  excluded,  its  object 
being  to  establish  the  fact  of  publication,  and  not  to  prove  the  contents 
of  the  ordinance.  Tef  t  v.  Size,  433. 

20.  In  an  action  for  cutting  trees,  the  plaintiff  proved  by  two  witnesses 
that  the  land  on  which  the  trespass  was  committed  belonged  to  him. 
No  objection  was  made  by  the  defendants  to  this  testimony,  but  after 
the  cause  had  been  submitted  to  the  jury,  their  counsel  asked  the  court 
to  instruct  the  jury  that  if  the  plaintiff  had  failed  to  prove  by  the  pro- 
diiction  of  paper  title  that  he  was  the  owner  of  the  land  on  which  the 
trees  were  cut,  oral  proof  of  such  fact  was  not  sufficient.  The  court 
refused  the  instruction,  because  parol  proof  had  been  given  and  not 
objected  to  :  Held,  that  the  defendants,  by  not  objecting  to  the  intro- 
duction of  the  parol  testimony,  dispensed  with  the  production  of  the 
higher  evidence.  Clay  v.  Boyer,  506. 

21.  The  declarations  of  County  Commissioners  are  not  evidence  against 
the  County  unless  made  while  officially  representing  the  County,  and 
engaged  in  the  transaction  concerning  which  the  declarations  are 
made.  County  of  La  Salle  v.  Simmons,  513. 

22.  A  book  kept  in  the  cla-k's  office  of  the  County  Commissioners,  under 
their  direction,  respecting  the  affairs  of  the  county,  though  not  a  pub- 
lic record,  is  yet  prwrt/i /act«  evidence  against  the  county  of  the  facts 
stated  therein.  ih. 

See  Receipt,  1 ;  Agreement,  3  ;  Pk.vctice,  14. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  If  an  administrator  or  guardian,  in  his  representative  capacity,  make 
a  contract  or  covenant  which  he  has  no  right  to  make,  and  which  is 
not  binding  upon  the  estate  or  ward,  he  is  personally  bound  to  make 
it  good.  Mason  v.  Caldwell,  196. 

2.  An  administrator  may  assign  a  promissory  note  payable  to  his  intes 
tate  so  as  to  vest  the  legal  interest  in  the  assignee. 

Makepeace  v.  Moore,  474. 

3.  An  administrator  succeeds  to  the  legal  title  to  the  personal  estate  of 
his  intestate,  and  the  title  takes  effect  by  relation  from  the  death  of  the 
latter.  ib. 

4.  As  a  general  principle,  an  administrator  has  the  power  to  dispose  of 
the  personal  estate  of  his  intestate,  and  it  cannot  be  followed  into  the 
hands  of  the  alienee.  There  are,  however,  exceptions  to  this  rule,  as 
where  the  purchaser  knows,  or  has  reason  to  believe,  that  the  sale  is 
made  with  a  design  to  misapply  the  funds  ;  or  wliere  property  is  trans- 
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ferrecl  by  the  administrator  in  payment  of  a  private  debt :  or  wliere  it 
is  sold  for  a  grossly  inadequate  price.  ib 

See  Administration  of  Assets  ;  Wills. 

FEE-BILL. 

1.  A  fee-bill,  to  have  the  force  and  eifect  of  an  execution,  must  run  in  the 
name  of  "T7ie  People  of  tlie  State  of  Illinois.^''  Ferris  v.  Crow,  96. 

3.  The  Legislature  may  prescribe  its  own  means  for  the  collection  of  fee- 
bills,  but  it  cannot  dispense  with  a  constitntional  provision,  which  be- 
comes a  matter  of  substance,  and  must  be  pursued.  ib. 

FEME  COVERT. 

The  certificate  and  acknowledgment  of  a  deed  from  a  feme  covert  to  con- 
vey her  own  lands  is  as  much  an  essential  part  of  the  execution  of  the 
deed  as  her  seal  and  signature,  and  without  it,  the  law  presmnes  that  it 
was  obtained  by  fraud  or  coercion.  Mariner  v.  Saunders,  113. 

'  See  Husband  and  Wife,  2. 

FENCES. 
See  Trespass,  3. 

FERRY. 

Where  County  Commissioners  gave  notice  that  they  would  grant  a  cer- 
tain Ferry  License  to  the  person  Avho  would  donate  the  largest  sum  to 
the  county,  and,  several  offers  being  made,  the  person  who  had  previ- 
ously kept  the  ferry,  and  was  an  applicant  for  a  license  to  continue  the 
same,  finally  offered  |500,  which  offer  was  accepted  by  the  Commis- 
sioners and  the  money  paid  ;  Held,  by  the  Court,  that,  inasmuch  as  the 
law  in  force  at  the  time  of  this  transaction,  authorized  County  Com- 
missioners, in  granting  a  ferry  license,  to  impose  an  annual  tax  not 
exceeding  one  hundred  dollars,  they  had  no  right  to  annex  conditions  or 
impose  restrictions  not  prescribed  by  the  statute,  and  that  the  $500  was 
to  be  considered  a  compulsory  payment  which  could  be  recovered  back  ; 
neld,  also,  that  interest  can  be  recovered  on  a  compulsory  payment  thus 
made.  County  of  La  Salle  v.  Simmons,  513. 

FORCIBLE  ENTRY  AND  I^ETAINER. 

1.  A.  leased  certain  premises  to  B.  for  a  term  of  years,  reserving  the  right 

of  re-entry  in  case  of  a  failure  to  pay  the  stipulated  rent.     B.  attorned 

to  C.  before  the  expiration  of  the  term,  and  A.  brought  an  action  of 

forcible  detainer  against  them :  Held,  that  by  this  disavowal  of  A.'s 

title  byB.  and  claiming  to  set  up  a  hostile  title  in  C.  the  lease  become 

forfeited,  and  A.'s  right  of  entry  complete. 

Fortier  «.  Ballance,  42. 

3.  In  case  of  forcible  detainer,  where  the  relation  of  landlord  and  tenant 

exists,  it  is  wholly  immaterial  whether  the  tenant,  or  he  to  whom  the 
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tenant  has  surrendered  the  premises,  shows  title  or  not.  The  object  of 
the  proceeding  is  not  to  try  the  title  to  the  land,  but  to  enable  the  land- 
lord to  regain  the  possession  of  the  premises  after  the  termination  of 
the  lease,  either  by  forfeiture  or  by  the  lapse  of  time.  ib. 

3.  In  a  case  of  forcible  detainer  by  the  landlord  against  the  tenant,  the 
latter  is  not  permitted  to  show  that  the  title  of  the  former  has  expired, 
or  that  some  third  person  has  the  right  to  the  possession.  The  tenant 
must  first  surrender  the  possession  to  hipi  from  whom  he  received  it^ 
before  he  shall  be  permitted  to  say  that  his  landlord  has  no  longer  a 
right  to  retain  it.  ib. 

4.  To  maintain  an  action  for  forcible  entry  and  detainer  under  the  statute, 
two  things  must  concur :  first,  the  possession  must  be  illegally  or  for- 
cibly taken,  which  constitutes.the  entry  ;  and  second,  the  possession  so 
taken  must  be  withheld,  which  constitutes  the  detainer.     The  rule  of 
the  Common  Law  is  changed.  Robinson  v.  Crummer,  319. 

5.  The  action  of  forcible  entry  and  detainer  is  purely  a  civil  remedy,  the 
sole  object  of  which  is  to  regain  a  possession  which  has  been  invaded, 
and  the  only  judgment  that  can  be  rendered  is,  that  the  plaintiff  have 
restitution  of  the  premises  of  which  he  has  been  unjustly  deprived. 

ib. 

6.  In  an  action  of  forcible  detainer,  there  is  no  precise  form  for  a  com- 
plaint. It  is  sufflcient,  if  the  complaint  show  the  relation  of  landlord 
and  tenant  to  have  existed,  that  the  time  for  which  the  premises  were 
let  has  expired,  and  that  the  tenant  persists  in  holding  the  premises 
after  demand  made  in  writing  for  the  possession  thereof. 

Smith  V.  Killeck,  293. 

7.  In  an  action  of  forcible  detainer,  the  jury  simply  found  the  defendant 
"guilty  :"  Held,  that  the  verdict  was  sufficient,  though  it  would  have 
been  more  formal  to  have  been  "in  manner  and  form  as  alleged  in  the- 

■    complaint."  ib. 

FORTHCOMING  BOND. 
See  Attachment,  3 ;  Pleading,  4. 

FRAUD. 

1.  Where  a  School  Commissioner  had  been  removed  from  office,  a  debtor- 
to  the  school  fund  paid  to  him  the  amount  of  his  indebtedness  and  re- 
ceived his  obligations,  although  aware  of  such  removal.  In  a  suit 
against  the  debtor  by  the  successor  of  that  officer,  the  court  Md  that 
the  payment  was  made  in  fraud  of  the  rights  of  the  successor. 

Jameson  v.  Conway,  237. 

3.  A  Court  of  Law  may  investigate  some  questions  of  fraud,  and,  when 
proved,  treat  a  deed  as  a  nullity  ;  but  in  general,  it  will  not  go  behind 
the  naked  legal  title,  and  inquire  into  the  equities.  Even  in  case  of 
a  naked  trustee,  a  trustee  may  recover  in  ejectment  against  the  cestui 
que  trust.  Reece  v.  Allen,  236. 

3.  The  Common  Law  Courts  may  entertain  jurisdiction  of  questions  of 
fraud,  and  a  conveyance,  whether  by  deed  from  an  individual,  or  by^ 
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Patent  from  the  Government,  although,  executed  with  all  the  forms  of 
law,  when  obtained  in  fraud  of  the  rights  of  others,  may  in  an  action  of 
ejectment,  be  disregarded  by  the  court  as  void,  at  the  instance  of  the 
injured  party  or  those  holding  under  him.  Rogers  v.  Brent,  573. 

4.  A  title  derived  from  the  Government  is  to  be  adjudged  by  the  same 
rules  of  law  as  one  derived  from  an  individual  owing  the  fee,  and  when 
the  Government  is  made  the  instrument  of  fraud  in  granting  title. 
Courts  will  interfere  to  protect  the  injured  party  as  readily  as  in  cases 
of  fraud  between  individuals.  ib. 

GUARDIAN  AND  WARD. 

1.  A  bond  for  the  conveyance  of  real  estate  contained  the  following 
clause  :  "Then  the  said  Sarah  Mason,  guardian  as  aforesaid,  by  the  said 
Paris,  her  attorney  as  aforesaid,  covenants  for  herself  and  her  succes- 
sor, to  make  and  execute  a  good  and  sufficient  deed,  with  warranty," 
&c.  After  the  ward  became  of  lawful  age,  and  had  married,  she,  with 
her  husband  and  former  guardian,  executed  a  deed  of  warranty  to  the 
obligee,  who  refused  to  make  his  payments  and  to  receive  the  deed  : 
Held,  that  although  the  bond  was  void  so  far  as  the  ward  was  concerned , 
it  was  binding  on  those  who  made  it ;  by  making  and  tendering  the 
deed,  the  bond  was  adopted  by  the  ward  after  becoming  of  lawful  age 
and  thereby  discharged  the  guardian  and  her  attorney ;  and  that  the 
obligee,  by  neglecting  to  repudiate  and  deliver  up  the  bond,  and  demand 
his  notes,  prior  to  such  adoption,  lost  his  claim  to  indemnity  against  the 
agent :  Held,  further,  that  the  terms  of  the  bond  were  complied  with 
by  the  making  and  tender  of  the  deed.  Mason  v.  Caldwell,  196. 

3.  If  an  administrator  or  guardian,  in  his  representative  capacity,  make 
a  contract  or  covenant  which  he  has  no  right  to  make,  and  which  is  not 
binding  upon  the  estate  or  ward,  he  is  personally  bound  to  make  it 
good.  ib. 

GRANTS. 

1.  In  a  grant  by  the  United  States,  of  land  bordering  on  a  stream  not 
navigable,  it  appeared  by  the  minutes  in  the  Surveyor's  Office  that  the 
stream  was  meandered,  but  there  was  no  marked  line  upon  the  plat  by 
which  the  grant  was  made,  limiting  the  grant  to  the  margin  of  the 
stream  :  Held,  that  the  grantee  took  to  the  center  thread  of  the  stream. 
A  meandered  line  run  for  the  purpose  of  determining  the  quantity  of 
land  in  the  fraction  is  not  a  boundary.    Canal  Trustees  r.  Haven,  549. 

3,  The  grantee  of  land  bordering  on  a  steam  not  navigable  takes  to  the 
center  of  the  stream  unless  there  is  an  express  reservation  confining 
him  to  the  margin,  and  is  entitled  to  recover  damages  against  a  party 
who,  to  his  injury,  diverts  the  water  passing  over  his  land  from  its 
natural  channel.  ib. 

HABEAS  CORPUS. 

The  case  of  a  person  accused  of  the  crime  of  murder  was  duly  examined 
before  a  justice  of  the  peace,  and  the  accused  admitted  to  bail  to  answer 
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to  a  charge  of  manslaughter.  He  was  again  arrested  on  the  same 
charge,  and  the  justice  before  whom  he  was  brought,  on  being  advised 
of  the  i^rior  proceedings,  discharged  him  from  arrest.  On  a  third 
arrest  and  examination  for  the  same  cause,  he  was  committed  to  jail 
to  answer  to  a  charge  of  murder.  A  writ  of  habeas  corpus  was  sued 
out :  Held,  that  the  last  magistrate  had  jurisdiction  of  the  case,  and  that 
the  testimony  should  be  heard  upon  haheas  corpus. 

In  re  Mclntyre,  422. 

HIGHWAY. 

Individuals  may  make  any  erections  on  their  own  land  which  do  not 
infringe  upon  the  public  easement ;  but  they  have  no  right  to  erect  a 
nuisance  in  the  highway.  It  is  not  for  them,  but  the  State,  to  judge 
whether  the  whole  of  a  public  highway  is  necessary  for  the  public 
accommodation.  The  People  v.  City  of  St.  Louis,  351. 

HUSBAND  AND  WIFE. 

1.  On  the  trial  of  a  joint  action  of  trespass  against  a  husband  and  wife  for 
an  assault,  the  Court  admitted  evidence  of  an  assault  by  the  husband 
alone,  and  refused  to  instruct  the  jury  that  the  plaintiff  could  not 
recover  damages  for  such  separate  assault :  Held,  that  the  decisions 
were  clearly  erroneous.  Goddard  t.  Hart,  95. 

2.  A  conveyance  of  the  fee  to  a  man  and  his  wife  makes  them  neither 
joint  tenants,  nor  tenants  in  common,  but  tenants  of  the  entirety,  and 
neither  can  dispose  of  any  part  of  the  estate  without  the  assent  of  the 
other.  The  provision  in  our  statute  relative  to  the  creation  of  tenan- 
cies in  common  does  not  extend  to  this  case.     Mariner  v.  Saunders,  113. 

3.  The  husband  is  liable  for  necessaries  furnished  to  the  wife  living  apart 
from  him,  where  the  separation  was  caused  by  imiDroper  treatment  on 
his  part,  or  he  assents  to,  or  acquisces  in  it ;  cditer  if  she  left  him  with- 
out good  cause  and  against  his  consent.  Evans  v.  Fisher,  569. 

IMPROVEMENTS. 

See  Mortgage,  1,  2. 

INFANT. 
Laches  is  not  imputable  to  an  infant.  Smith  v.  Sackett,  534. 

See  Chancekt,  7-9. 

INJUNCTION. 

1.  The  Circuit  Court,  sitting  as  a  Court  of  Chancery,  may  restrain,  by 
injunction,  a  commissioner  from  executing  a  decree  of  sale. 

The  People  v.  Gilmer,  242. 

2.  The  duties  and  responsibilities  of  a  Commissioner  in  Chancer}'-  under 
a  decree  of  sale  are  similar  to  those  of  a  sheriff  under  an  execution  at 
Law.  Injunctions  may  issue  in  the  one  case  as  well  as  in  the  other, 
though  the  desired  end  might  generally  be  accomplished  by  a  motion  in 
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the  original  case,  The  interest  of  third  persons,  however,might  intervene 
or  new  rights  or  equities  arise,  which  would  render  a  resort  to  Chan- 
cery necessary  in  order  to  a  fair  examination  and  protection  of  their 
rights.  ij)^ 

3.  A  Commissioner  in  Chancery  has  no  right  to  inquire  whether  an 
injunction  issued  against  him  was  properly  sued  out,  but  must  obey 
its  mandate.  ^'5. 

4.  The  Circuit  Court  cannot  in  a  proceeding  by  injunction  of  a  decree, 
inquire  into  the  rights  of  parties  existing  antecedent  to  the  time  when 
the  case  was  set  for  a  hearing,  and  which  might  have  been  presented 
at  that  time.  ij. 

INSTRUCTIONS. 

When  it  is  stated  in  a  bill  of  exceptions  that  an  instruction  was  refused 
becase  inapplicable,  the  Supreme  Court  will  not  further  inquire  into  the 
propriety  of  the  decision,  unless  the  evidence  is  reported  to  which  the 
instruction  is  claimed  to  apply.  Pittman  ».  Gaty,  186. 

INTEREST. 

See  CoMPULsoKT  Payment,  2. 

JUDGMENT. 

1.  To  sustain  a  judgment  by  default,  the  record  should  affirmatively  show 
that  the  defendant  was  regularly  served  with  process,  or  in  the  case  of 
an  attachment,  that  he  was  duly  notified  of  the  proceeding. 

Varien  i\  Edmonson,  3T0. 

2.  A  judgment  of  the  Circuit  Court  is  a  lien  upon  land  held  by  the  defend- 
ant in  the  judgment,  at  the  time  of  its  rendition,  under  a  certificate  of 
entry  or  purchase  from  the  United  States,  and  such  lien  is  not  affected 
by  subsequent  assignment  of  his  certificate  by  the  defendant  and  the 
issuing  of  a  Patent  from  the  Government  to  the  assignee. 

Rogers  v.  Brent,  573. 

3.  A.  entered  a  tract  of  land  in  the  United  States  Land  Office  ;  while  he 
held  the  land  under  his  certificate  of  entry  a  judgment  was  recovered 
against  him  in  the  Circuit  Court,  execution  issued,  the  land  sold  on  the 
execution,  and  a  deed,  in  due  time,  made  by  the  sheriff;  subsequent  to 
the  sale,  and  before  the  time  of  redemption  expired,  A.  assigned  his 
certificate  of  entry  to  B.  who  received  a  Patent  for  the  land  from  the 
Government,  and  then  conveyed  to  C.  :  Held,  in  an  action  of  ejectment 
brought  by  C,  that  the  sheriff"'s  deed  related  back  to  the  judgment  and 
operated  a  comiDlete  transfer  of  A's  title  ;  that  the  assignment  from  A.  to 
B.  only  passed  the  right  of  redemption  ;  that  this  right  not  having  been 
exercised,  the  assignment  to  B.  was  wholly  void,  and  the  patent  issued  on 
such  assignment  fraudulent,  and  to  be  treated  in  this  action  as  convey- 
ing no  title  to  the  patantee  as  against  the  claimant  under  the  sheriff's 
deed,  and  that  C.  could  not  recover  in  the  ejectment.  ih. 

See  Ekrok,  1 ;  Attachment,  4 ;  Sale  for  Taxes,  4  ;  Taxes,  5. 
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JUDICIAL  POWER. 

See  Constitutional  Law,  8. 

JURISDICTION. 

An  appeal  was  prayed  in  the  Circuit  Court  of  one  of  the  counties  em- 
braced within  the  Third  Grand  Division  prior  to  the  first  day  of  April, 
A.  D.  1848,  the  day  on  which  the  new  Constitution  took  effect :  Hdd, 
that  the  appeal  was  pending  in  the  Supreme  Court  for  that  Division. 
Simpson  v.  Alexander,  260  ;  also,  Owens  v.  McKethe,  79. 

LANDLORD  AND  TENANT. 

1.  A.  leased  certain  premises  to  B.  for  a  term  of  j'-ears,  reserving  the  right 
of  re-entry  in  case  of  a  failure  to  pay  the  stipulated  rent.  B.  attorned 
to  C.  before  the  expiration  of  the  term,  and  A.  brought  an  action  of 
forcible  detainer  against  them  :  Hdd,  that  by  this  disavowal  of  A's  title 
by  B.  and  claiming  to  set  up  a  hostile  title  in  C.  the  lease  became  for- 
feited and  A's  right  of  entry  complete.  Fortier  v.  Ballance,  41. 

3.  In  cases  of  forcible  detainer,  where  the  relation  of  landlord  "and  tenant 
exists,  it  is  wholly  immaterial  whether  the  tenant,  or  he  to  whom  the 
tenant  has  surrendered  the  premises,  shows  title  or  not.  The  object 
of  the  proceeding  is  not  to  try  the  title  to  the  land,  but  to  enable  the 
landlord  to  regain  the  possession  of  the  premises  after  the  termination 
of  the  lease,  either  by  forfeiture  or  by  the  lapse  of  time.  ih. 

3.  In  a  case  of  forcible  detainer  by  the  landlord  against  the  tenant,  the 
latter  is  not  permitted  to  show  that  the  title  of  the  former  has  expired 
or  that  sorne  third  person  has  the  right  to  the  possession.  The  ten- 
ant must  first  surrender  the  possession  to  him  from  whom  he  received 
it,  before  he  shall  be  permitted  to  say  that  his  landlord  has  no  longer 
a  right  to  retain  it.  if>- 

See  Notice,  1. 

LARCENY. 
See  Criminal  Law,  1,  3. 

LEASE. 
See  Landlord  and  Tenant,  1,  3,  3. 

LEGISLATURE,  AND  LEGISLATIVE  POWER. 

A  county  is  a  public  corporation,  subject  completely  to  the  control  of  the 
Legislature,  and  the  acts  of  the  Executive  pursuant  to  the  provisions 
of  the  Constitution.  The  Legislature  may,  after  verdict,  release  a 
penalty  in  a  popular  action  brought  for  the  benefit  of  a  county. 

HoUiday  v.  The  People,  214. 
See  Constitutional  Law,  1-4,  7-9. 

LIEN. 
See  Judgment,  2,  3. 
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LOST  INSTRUMENT. 

See  Evidence,  4,  5,  7  ;  Deed,  2. 

MANDAMUS. 

A'  mandamus  can  only  be  issued  to  compel  a  party  to  act  where  it  is  his 
duty  to  act  without  it.  The  People  v.  Gilmer,  343. 

MASTER  AND  SERVANT. 

If  a  fire  be  set  out  in  the  prairie  by  a  servant  under  the  direction  of  his 
master,  the  latter  is  responsible  for  all  the  consequences  resulting  from 
it  and  he  cannot  shield  himself  from  such  responsibility  by  showing  that 
his  instructions  were  not  strictly  pursued  by  his  servant  in  doing  the 
illegal  act.  Even  when  the  act  is  legal,  he  is  responsible  for  the  manner 
of  its  performance,  if  done  in  the  course  of  his  employment,  and  not  in 
wilful  violation  of  his  imstructions.  Armstrong  v.  Cooley,  509, 

See  Principal  and  Agent,  3-7. 

MEASURE  OF  DAMAGES. 

In  actions  upon  official  bonds  of  constables,  for  failure  to  return  an  exe- 
cution within  the  time  required  by  law,  the  measure  of  damages  is  the 
amount  of  the  execution  with  interest  from  the  date  of  the  judgment 
on  which  it  issued,  notwithstanding  the  defendant  in  execution  was 
wholly  insolvent  from  the  time  of  its  issue  to  that  of  its  return. 

Robertson  v.  County  Commissioners,  559. 

See  School  CoMinssioNER,  5. 

MISSISSIPPI  RIVER. 

1.  The  Mississippi  river  is  a  navigable  stream,  declared  to  be  so,  and  rec- 
ognized as  such  by  numerous  treaties  and  many  public  laws. 

The  People  v.  City  of  St.  Louis,  351. 

3.  The  eastern  channel  of  the  Mississippi  river  between  Bloody  Island 
and  the  main  land  is,  in  fact,  and  within  the  meaning  of  the  law,  navi- 
gable, and  a  part  of  the  common  highway,  and  cannot,  therefore,  be  ob- 
structed, ih. 

3.  The  several  States  bordering  on  the  Mississippi  river  may  change  its 

-  current,  or  even  fill  up  some  of  its  navigable  channels,  whenever  they 
find  it  necessary  to  their  own  well  being,  taking  care  that  they  leave  a 
free  navigation  to  those  who  have  a  right  to  navigate  it.  ib. 

[MISJOINDER,  101,  75.] 

MORTGAGE. 

1.  Improvements  by  a  mortgagee  in  possession  have  sometimes  been  al- 
lowed and  sometimes  not,  such  allowance,  however,  being  made  to 
depend  upon  the  particular  circumstances  of  the  case,  and  is  consider- 
ed rather  as  an  exception  to  a  general  rule  than  the  rule  itself. 

Smith  V.  Sinclair,  108. 
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2.  The  assignee  of  a  subsequent  mortgage,  seeking  to  redeem  from  a 

foreclosure  under  a  prior  mortgage  to  wliich  he  was  not  a  party,  is  not 

bound  to  pay  for  improvements  made  upon  the  land  by  the  purchaser 

under  the  decree  of  foreclosure  after  the  filing  of  the  bill  to  redeem. 

ib.  ' 
See  Agreement,  1. 

NEW  TRIAL. 

1.  It  is  only  in  cases  where  the  verdict  of  the  jury  strikes  the  mind  at 
first  blush  as  manifestly  and  palpably  contrary  to  evidence,  that  the 
court  will,  for  that  reason,  interfere  to  se  t  it  aside. 

Dawson  v.  Robbjns,  73. 

3.  The  evidence  as  preserved  in  the  record  being  inconclusive  and  con- 
tradictory, and  a  jury  having  passed  upon  it,  this  court  will  not  make 
the  refusal  of  the  Circuit  Court  to  set  aside  the  verdict  as  against  evi- 
dence, a  ground  for  reversing  the  judgment.      Evans  v.  Fisher,  569. 

NOTICE. 

In  an  action  of  ejectment,  the  plaintiff  claimed  under  a  sheriff's  deed 
founded  on  a  judgment  in  attachment.  The  debtor,  some  days  prior 
to  the  levy,  conveyed  the  land  to  a  third  person,  the  defendant  in  eject- 
ment who  held  the  deed  unrecorded.  At  the  time  of  the  levy,  another 
person  was  in  possession  :  Ileld.,  that  if  the  latter  was  the  tenant  of  the 
defendant,  the  possession  was  constructive  notice  to  the  attaching 
creditor  of  the  defendant's  unregistered  deed.    Pittman  v.  Gaty,186. 

NUISANCE. 
See  Chancery,  5,  6  ;  Highavay,  1. 

OYER. 
See  Practice,  3. 

PARDON. 

A  person  was  convicted  of  a  criminal  offence,  and  sentenced  to  imprison- 
ment for  a  specified  time,  and  to  pay  a  fine  of  one  hundred  dollars. 
Subsequently  he  was  pardoned  for  the  "crime  of  which  he  stands  con- 
victed." After  this,  an  execution  was  issued  against  him  for  the 
amount  of  the  fine  and  the  costs  of  the  prosecution,  and  also  a  fee  bill 
for  the  costs  made  by  him  :  Held,  that  he  was  discharged  from  the  fine, 
but  not  from  the  costs.  Holliday  v.  The  People,  214. 

PARTIES  TO  SUITS. 

1.  Courts  will  recognize  the  rights  of  a  beneficial  party  and  protect  him 
against  the  acts  of  a  party  possessing  the  naked  legal  interest. 

Dazey  v.  Mills,  67. 

2.  An  assignee  is  allowed  to  sue  in  the  name  of  the  person  having  the 
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legal  interest,  and  to  control  the  proceedings  without  the  interference 
of  the  latter  further  than  to  require  indemnity  against  the  payment  of 
costs.  ib. 

3.  The  declarations  of  a  nominal  plaintiff,  made  after  he  has  parted  with 
his  interest  in  the  cause  of  action  are  not  admissible  in  evidence  to  de- 
feat the  action.  ib. 

4.  The  rule  as  to  parties  to  suits  is  wholly  different  in  Chancery  from 
what  it  is  at  law.  In  Equity,  a  party  in  interest  may  always  institute 
a  suit  in  his  own  name,  while  in  law,  he  alone  can  sue  in  whom  is 
vested  the  legal  title.  Frye  v.  The  Bank  of  Illinois,  333. 

5.  A  person  interested  in  the  subject  matter  of  a  suit  in  Equity,  refusing 
to  join  with  the  complainant,  may  be  made  a  defendant,  though  his  in- 
terest is  with  the  complainant.  Smith  v.  Sackett,  534. 

PARTNERSHIP. 

1.  A  mere  agreement  to  form  a  partnership  does  not,  of  itself,  create  a 
partnership.  The  parties  must  enter  on  the  execution  of  the  agree- 
ment before  the  relation  of  partners  exists  between  them.  While  the 
agreement  remains  executory,  if  one  of  them  refuses  to  carry  it  into 
effect,  the  only  remedy  of  the  other  is  by  an  action  at  Law  for  the  vio- 
lation of  the  agreement,  or  by  a  bill  in  Equity  to  enforce  specifically 
its  performance.  Wilson  v.  Campbell,  383. 

2.  The  provision  in  the  Revised  Statutes,  chap,  40.,  §  7,  dispensing,  where 
there  is  no  plea  in  abatement,  with  the  proof  of  partnership,  and  of  the 
names  of  the  partners  in  a  suit  brought  by  a  firm,  applies  as  well  to 
suits  commenced  before  justices  of  the  peace  as  to  those  brought  in  the 
Circuit  Court.  Fvans  v.  Fisher,  569. 

PATENT. 

See  Ejectment,  3-6. 

PERFORMANCE. 
See  CoNTKACT,  1,  4,  5;  Chancery,  1,  3  ;  Tender,  1. 

PLEADING. 

1,  In  suits  brought  by  corporations,  the  defendant,  by  pleading  the  gen- 
'  eral  issue,  admits  the  capacity  of  the  plaintiff  to  sue.    If  he  would  deny 
the  existence  of  the  corporation,  he  must  put  in  a  plea  for  that  pur- 
pose. Melntja-e  v.  Preston,  48. 

3.  A  count  in  deU  upon  a  contract,  after  setting  forth  the  facts  necessary 
to  establish  the  defendant's  liability,  further  alleged  ?i  promise  to  pay  in 
consideration  of  the  premises :  Held,  that  the  count  commencing  and 
concluding  in  debt,  was  not  to  be  regarded  as  a  count  in  assumpsit 
merely  because  the  word  promised  was  used  instead  of  agreed. 

Cruikshank  v.  Brown,  75. 

3.  A  declaration  in  debt  contained  a  count  for  work  done,  goods  sold,  &c. 
which  concluded  thus  :  "undertook  and  then  and  there  promised,'''  &c. 


656  INDEX. 

Held,  that  it  was  simply  an  indebitatus  assumpsit  count,  and  tlierefore  a 
misjoinder.  '         ib. 

4.  A  declaration  upon  a  forthcoming  bond  averred,  that  the  defendants 
did  not  have  the  property  forthcoming  according  to  the  tenor  and 
effect  of  the  bond,  "but  -wholly  and  totally  failed,  and  neglected  and  re- 
fused to  do  so  :"  ^f?f?,  that  the  declaration  was  sufficient  to  show  a 
breach  of  the  condition  and  to  entitle  the  plaintiff  to  recover. 

Young  V.  Campbell,  80. 

5.  In  an  action  of  debt,  it  was  alleged  in  one  count  of  the  declaration,  that 
the  defendant,  at,  &c.,  "by  his  promissory  note  of  that  date  by  him 
made,  for  value  received,  four  months  after  the  date  of  said  note  5>?w?i- 
ised  the  said  plaintiffs  to  pay  them  or  their  order  without  defalcation 
the  sum  of  four  hundred  and  ten  dollars,"  and  the  count  concluded 
with  the  usual  refusal  and  request  to  pay :  HeM,  that  the  count  was  suf- 
ficient, and  not  bad  as  a  count  in  debt,  the  word  "promised"  not  being 
used  by  way  of  averment,  but  as  a  description  of  the  instrument  sued 
on.  McGinnity  v.  Laguerennc,  101. 

6.  Another  count  in  the  same  action  alleged  an  indebtedness  for  money 
lent,  goods  sold,  work  done,  &c.,  and  concluded  with  an  averment  that 
the  defendant  "in  consideration  thereof  2^romised  the  jDlaintiffs  to  pay 
them  said  last  sum  when  thereunto  requested,"  &c.:  JTrff?,  that  the  con- 
clusion made  it  a  count  in  assumpsit,  the  word  "promised"  being  used 
instead  of  "agreed."  ib. 

7.  The  only  distinguishing  feature  between  the  common  counts  in  assump- 
sit and  in  debt  is,  that  in  the  former  action  the  word  "promised"  is 
used,  and  in  the  latter  the  word  "agreed."  ib. 

POSSESSION. 

1.  Where  two  sales  of  personal  property  have  been  made,  both  equally 
valid,  his  is  the  better  right  who  first  obtains  possession  of  the  prop- 
erty. Burnell  v.  Robertson,  282. 

2.  Where  personal  property  was  sold  at  private  sale,  the  property  being 
at  a  distance  from  the  place  of  sale,  and  was  subsequently  attached  by 
a  creditor  of  the  vendor,  and  before  it  was  taken  into  possession  by 
the  purchaser,  it  was  held  to  be  subject  to  the  attachment.  ib. 

See  Notice,  1. 

PRACTICE. 

1.  Whenever  a  non-resident  commences  an  action,  either  in  the  Circuit 
or  Supreme  Court  without  filing  security  for  the  costs,  the  court  is  re- 
quired to  dismiss  the  same.  Hickman  v.  Haines,  20. 

2.  An  appeal  or  writ  of  error  does  not  lie  from  an  interlocutory  judgment 
or  decree,  but  there  must  be  a  final  decision  of  the  case  before  either 
party  can  have  it  reviewed  in  the  Supreme  Court ;  such  a  decision  as 
settles  the  rights  of  the  parties  respecting  the  subject  matter  of  the 
suit,  and  which  concludes  them  until  it  is  reversed  or  set  aside. 

Hayes  v.  Caldwell,  33. 
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3.  Upon  demurrer  and  oyer  craved  of  a  writing  obligatory,  it  should  be 
set  forth  in  the  record.  Young  v.  Campbell,  80. 

4.  Affidavits  and  other  papers  copied  into  a  record  do  not  thereby  be- 
come a  part  of  the  record.  To  make  them  evidence,  they  should  be 
incorporated  in  a  bill  of  exceptions.  Edwards  v.  Patterson,  126. 

5.  When  evidence,  which  is  irrelevant,  gets  into  a  case  in  the  shape  of 
depositions  or  otherwise,  it  is  the  duty  of  the  court,  when  required,  at 
any  stage  of  the  trial,  to  exclude  it,  or  direct  the  jury  to  disregard  it. 

Pittman  v.  Gaty,  186. 

6.  Where  various  objections  may  be  made  to  evidence  some  of  which 
may  be  removed  by  other  proof,  the  jjarty  making  the  objection  should 
point  out  specially  those  insisted  on,  and  thereby  put  the  adverse  par- 
ty on  his  guard  and  afford  him  an  opportunity  to  obviate  them. 

Sargeant  v.  Kellogg,  273. 

7.  If  evidence  tends  to  prove  two  things,  one  of  which  is  proper,  and  the 
other  improper,  it  should  go  to  the  jury  with  an  explanation  from  the 
court  of  its  legitimate  bearing.  Webster  v.  Enfield,  298. 

8.  A  suit  was  brought  iipon  a  judgment  in  the  name  of  A.  for  the  use  of  B. 
and  C.  to  whom  it  has  been  assigned.  At  the  trial,  the  defendant  mov- 
ed for  a  continuance  because  no  copy  of  the  assignment  was  filed  with 
the  declaration.  The  motion  was  overruled  :  Hdd,  that  it  was  not  neces- 
sary to  file  such  copy,  the  suit  being  upon  the  record  of  the  judgment 
and  not  upon  the  assignment.  Love  v.  Fairfield,  303. 

9.  A  bill  of  exceptioms  should  be  reduced  to  form,  and  signed  during  the 
term  in  which  the  cause  is  tried,  except  in  cases  where  counsel 
consent,  or  the  judge  by  an  entry  on  the  record  directs,  that  it  may  be 
prepared  vacation,  and  signed  nunc  pro  tunc.  In  all  cases,  it  should 
appear  on  its  face  to  have  been  taken  and  signed  at  the  trial. 

Evans  v.  Fisher,  453. 

10.  Where  counsel  consent  that  the  bill  of  exceptions  may  be  settled  out 
of  term,  the  better  practice  is  to  presrve  the  evidence  of  the  agreement 
by  the  filing  of  a  written  stipulation,  or  by  an  entry  on  the  records  of 
the  court.  ib. 

11.  A  writ  of  attachment  was  issued  and  tested  in  the  name  of  the  Cir- 
cuit Judge.     At  the  return  term,  an  attorney,  on  behalf  of  the  defend- 
ants, moved  to  quash  the  attachment  because  of  the  insufficiency  of 
the  affidavit  on  which  it  was  based.    The  plaintiff's  obtained  leave  to 
amend,   the   defendants  were  defaulted,  and  the  plaintiff's  damages 
were  then    assessed.     The  same  attorney  then  again    appeared  and 
entered  a  motion  in  arrest  of  judgment,  which  motion  was  overruled, 
and  judgment  entered  upon  the  assessment  of  damages  ;  Hdd,  that  the 
attorney,  in  appearing  for  the  purpose  of  quashing  the  attachment 
should  have  urged  all  the  objections  he  had  intended  to  make  in   sup- 
port of  his  motion,  and  in  omitting  to  raise  other  objections,  he  must 
be  considered  as  having  waived  them.  Norton  v.  Dow,  459. 

12.  Substantial  justice  and  a  fair  practice  seem  alike  to  require  a  party, 
who  objects  to  a  particular  step  in  the  progress  of  a  cause,  to  take  all 
the  objections  which  can  be  reached  by  his  motion,  and  removed  by 

ILL.  K.  VOL.  X.  42 
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amendment.     Omitting  to  do  so,  lie  will  be  considered  as  having  waiv- 
ed those  not  raised.  ib. 

13.  The  provision  in  the  Revised  Statutes,  chap.  40,  §  7,  dispensmg 
where  there  is  no  plea  in  abatement,  with  the  proof  of  partnership, and 
of  the  names  of  the  partners,  in  a  suit  brought  by  a  firm,  applies  as 
well  to  suits  commenced  before  justices  of  the  peace  as  to  those  brought 
in  the  Circuit  Court.  Evans  v.  Fisher,  569. 

14.  It  is  the  right  of  a  party,  when  he  offers  evidence  in  its  proper  order, 
which  proves,  or  tends  to  prove  any  necessary  fact  in  the  case,  to  have 
it  go  to  the  jury  ;  for  the  reasonable  presumption  is,  that  it  will  be  fol- 
lowed by  such  other  proof  as  is  necessary  for  its  proper  connection; 
and  if  it  is  not,  it  then  becomes  irrelevant,  and,  if  desired,  may  be  with- 
drawn from  the  jury.  Rogers  v.  Brent,  573. 

See  New  Tkial,  1 ;  Appeal,  2,  3  ;  Continuance,  1 ;  Errok,  2,  3 ;  Appeal 
FROM  Justices  op  the  Peace,  1,  2  ;  Evidence,  20. 

PRACTICE  IN  SUPRExME  COURT. 

1.  The  Supreme  Court,  on  reversing  a  judgment,  may  render  such  a 
judgment  as  should  have  been  rendered  by  the  Circuit  Court. 

Peck  V.  Stephens,  127. 

3.  An  appeal  is  not  pending  in  the  Supreme  Court  until  it  is  consumma- 
ted by  the  filing  of  the  bond.  Simpson  ®.  Alexander,  260. 

3.  The  general  practice  of  the  Supreme  Court  has  been  to  require  appli- 
cations for  a  re-hearing  to  be  made  during  the  term  in  which  the  judg. 
ment  is  pronounced.  Selby  v.  Hutchinson,  261. 

4.  Where  the  Opinion  of  the  Court  is  filed  after  the  close  of  the  term,  or 
•   so  late  in  the  term  that  counsel  have  not  time  to  prepare  a  petition  for 

a  re-hearing  before  the  final  adjournment,  the  application  should  be 
made  at  the  earliest  opportunity  in  the  succeeding  term.  ib. 

5.  A  party  against  whom  a  peremptory  tnandamus  had  been  awarded 
presented  a  copy  of  the  record  in  the  case  to  one  of  the  Justices  of  the 
Supreme  Court,  and  obtained  an  order  for  a  supersedeas  on  entering  in- 
to bond,  &c.  The  bond  was  executed  and  filed  in  the  Circuit  Court, 
but  the  record  was  never  filed  in  the  Supreme  Court,,  nor  was  a  writ 
of  error  issued.  The  counsel  for  the  opposite  party,  supposing  the 
case  to  be  pending  in  the  Supreme  Court,  moved  to  dismiss  it  for  want 
of  prosecution.     The  motion  was  overruled. 

Blackerby  v.  The  People,  266. 

6.  The  administrator  of  an  intestate,  pending  a  suit  in  the  Supreme  Court, 
died,  and  on  the  suggestion  of  his  death,  the  public  administrator  of 
the  county,  by  order  of  the  court,  was  substituted  in  his  place.  At  a 
succeeding  term,  a  motion  was  made  to  dismiss  the  writ  of  error  be- 
cause the  public  administrator,  not  having  taken  out  letters  of  admin- 
istration in  the  case,  had  no  authority  to  maintain  the  suit.  The  mo- 
tion was  sustained.  Thomas  v.  Adams,  319. 

7.  In  cases  of  writs  of  error  to  judgments  of  the  Circuit  Courts  directing 
a  sale  of  lands  for  the  non-payment  of  taxes,  the  Supreme  Court  will 
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only  inquire  into  tlie  regularity  and  validity  of  so  much  of  the  proceeu- 
ings  as  relates  to  the  lands  of  the  parties  before  the  Court. 

Olcott  V.  The  State,  481. 

8.  Any  number  of  persons  interested  in  lands  eondemned  by  a  judgment 
for  taxes  may  join  in  a  writ  of  error  for  its  reversal,  and  if  the  judg- 
ment is  valid  as  to  part  of  the  plaintiffs  in  error  and  erroneous  as  to 
the  rest,  it  may  be  affirmed  in  part  and  reversed  in  part.  ib. 

9.  "Where  a  reference  was  made  to  a  Master  to  compute  the  amount  due 
upon  certain  notes,  and  he  made  his  report  to  the  Court,  when  no 
objections  were  made  to  its  confirmation,  and  it  was  accordingly  con- 
firmed, but  objections  were  made  in  the  Supreme  Court,  it  was  hdd 

II  that  they  could  not  be  inquired  into  by  the  latter  tribunal. 

Huguniu  i\  Starkweather,  402. 
See  Bill  op  Exceptions,  1,  2, 3. 

[Practice  where  case  is  Remanded,  431.] 

PRESUMPTIONS. 
See  Corporations,  5,  7,  8 ;  Alteration,  1 ;  Receipt,  1 ;  Record,  1. 

PRINCIPAL  AND  AGENT. 

1.  If  a  person  professing  to  act  on  behalf  of  another,  but  without  author- 
ity, enters  into  a  contract,  which  for  the  want  of  such  authority,  would 
render  the  professed  agent  personally  liable,  such  contract  may  be 
adopted  by  the  principal  while  it  is  still  in  force  as  between  the  professed 
.  agent  and  the  other  party.  Mason  v.  Caldwell,  196. 

3.  In  an  action  of  trespass  upon  the  case  for  setting  fire  to  a  prairie,  &c., 
the  Court  was  asked  by  the  defendant  to  instruct  the  jury  "that  they 
must  be  satisfied  from  the  evidence  that  John  Johnson  was  the  agent 
of  Peter  Johnson,  employed  in  and  about  his  business,  and  that  he, 
John,  was,  and  did  act  within  the  scope  of  his  employment  at  the  time 
he  set  fire  to  the  prairie,  or  he,  Peter  Johnson,  is  not  liable,  and  they 
will  acquit  him."  This  instruction  was  given  with  this  qualification  : 
"This  is  the  law  so  far  as  Peter  Johnson  is  sought  to  be  made  liable  as 
master,  or  principal,  for  the  acts  of  John  Johnson  :"  Held,  that  assum- 
ing the  relation  of  master  and  servant  to  exist,  the  qualification  was 
proper.  Johnson  v.  Barber,  435. 

3.  The  Court  was  further  asked  to  instruct  the  jury,  that  if  John  Johnson 
transcended  his  authority  given  him  by  said  Peter  Johnson,  then  he, 
said  Peter,  is  not  liable,  and  they,  the  jury,  should  acquit  him."  The 
instruction  was  given  with  this  qualification  :  "This  is  the  law  so 
far  as  Peter  Johnson  is  sought  to  be  made  liable  as  master  or  princi- 
pal, for  the  acts  of  John  Johnson  :"  Held,  that  the  qualification  Was 
proper.  ib. 

4.  The  Court  was  also  asked  to  instruct  the  jury  that  it  was  "for  the 
plaintifi"  to  prove  that  the  agent  acted  with  the  assent,  or  under  the 
directions  of  the  principal,  when  he  commits  the  tortious  acts,  and  that 
it  cannot  be  presumed,  although  he  is  in  the  employ  of  the  principal, 
and  unless  it  is  proved,  they  must  acquit  the  principal.''    The  instruc- 
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tion  was  given  with  the  following  qualification  :  "This  must  be  under- 
stood so  far  as  it  is  sought  to  recover  for  a  tortious  act  of  servant  or 
agent  acting  in  relation  to  the  principal  or  master."  Hdd^  that  the 
qualification  was  proper.  ib. 

5.  A  principalis  liable  to  third  persons  for  the  frauds,  torts  and  negli- 
gences of  the  agent,  even  though  the  conduct  of  the  agent  is  without 
his  participation  or  consent,  provided  the  act  is  done  in  the  course  of 
the  employment,  and  is  not  a  willful  departure  from  it.  ib. 

6.  If  one  of  two  defendants  in  an  action  of  trespass  on  the  case,  while 
engaged  in  the  prosecution  of  the  business  of  the  other,  carelessly  or 
negligently  set  fire  to  the  prairie,  or  even  purposely  with  a  view  to 
benefit  or  protect  the  interests  of  the  employer,  the  latter  would  be 
liable  for  the  consequences  ;  but  if  he  set  out  the  fire  from  motives  of 
malice  or  wantonness,  the  principal  would  not  be  liable,  for  it  would 
be  an  abandonment  of  the  business  of  the  agency.  ib. 

7.  If  a  person  commit  an  unlawful  act  under  the  direction  of  another, 
that  fact  will  not  shield  him  from  responsibility,  but  both  are  equally 
liable  to  the  injured  party. 

8.  Whenever  a  factor  barters  or  otherwise  disposes  of  the  goods  of  his  prin- 
cipal, in  a  manner  not  authorized  by  his  principal,  and  not  within  the 
ordinary  and  accustomed  modes  of  transacting  the  like  business,  the 
principal  may  follow  and  reclaim  the  proprrty,  whether  the  person 
dealing  with  the  factor  knew  him  to  be  such  or  not,  and  although  the 
factor  was  in  possession  of  the  goods  and  sold  them  in  his  own  name. 

Potter  V.  Dennison,  590. 

9.  If,  however,  the  principal  by  any  act  of  his  own,  has  induced  such 
third  person  to  believe  he  has  given  the  factor  authority  so  to  dispose 
of  the  goods,  the  principal  cannot  reclaim  the  goods.  ib. 

10.  Although  the  owner  ofgoods  permit  his  agent  to  transact  the  ordinary 
business  of  a  merchant  with  such  goods  in  his  own  name,  yet  the 
owner  is  bound  by  the  acts  of  his  agent  only  so  far  as  they  are  within 
the  ordinary  mode  of  transacting  that  particular  branch  of  business, 
provided  there  are  no  circumstances  tending  to  show  that  he  per- 
mitted the  agent  to  use  his  name  with  a  view  of  imposing  upon  others. 

ib. 

PRINCIPAL  AND  SURETY. 

In  Courts  of  Law,  the  liability  of  a  surety  wiU  not  be  extended  by  impli- 
cation beyond  the  terms  of  the  contract.  Sharp  v.  Bedell,  88. 

PROBATE  JUSTICES  OF  THE  PEACE.    " 

Probate  Justices  of  the  Peace  have  jurisdiction  of  suits  upon  ofiicial  bonds. 

Robertson  v.  County  Commissioner,  559. 

PROMISSORY  NOTE. 

1.  Where  a  note  is  assigned  after  maturity,  the  maker  is  permitted  to 
interpose  the  same  defence  against  the  assignee,  which  he  might 
make  in  an  action  brought  in  the  name  of  the  payee. 

Sargeant  v.  Kellogg,  273. 
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2.  An  administrator  may  assign  a  promissory  note  payable  to  his  intes 
tate  so  as  to  vest  the  legal  interest  in  the  assignee. 

Makepeace  v.  Moore,  473. 

See  EscKOW,  1 ;  Corporation,  3-10;  Contract,  3. 

PUBLICATION. 
See  Attachment,  5,  6. 

PUBLIC  ADMINISTRATOR. 

A  public  administrator  must  give  a  bond  and  take  out  letters  of  adminis- 
tration in  each  particular  case,  before  he  can  be  vested  with  any  control 
over  an  estate.  Thomas  v.  Adams,  319. 

PUBLIC  LANDS. 

1.  The  possessory  claims  of  settlers  on  the  public  lands  have  been  recog- 
nized as  valid,  and  the  proper  subject  matter  of  sale  and  transfer,  by 
various  statutes  and  decisions  in  this  State. 

Sargeant  v.  Kellogg,  273. 

2.  To  constitute  a  valid  claim  to  unsurveyed  public  lands,  the  claim  must 
be  so  plainly  marked  and  designated,  as  to  be  distinguished  from  adja- 
cent lands.  ib. 

PUBLIC  OFFICER. 

In  an  action  of  debt  upon  a  guardian's  bond,  for  the  purpose  of  sustaining 
an  issue  made,  the  appointment  of  a  second  guardian  signed  by  a  per- 
son claiming  to  be  a  Probate  Justice  and  tested  with  a  scroll,  was 
oflFered  in  evidence.  There  was  no  certificate  from  him  that  he  had  no 
official  seal,  nor  from  the  County  Commissioners'  Clerk  of  his  official 
capacity.  A  witness  was  called  for  the  purpose  of  proving  the  hand- 
writing of  the  Probate  Justice,  and  that  he  was  recognized  and  acted 
in  that  capacity,  as  well  as  that  there  had  been  no  public  seal  provided 
for  his  office.  The  Court  did  not  permit  the  testimony  to  be  be  given. 
Held,  that  the  testimony  was  improperly  excluded,  as  it  would  have 
shown  that  he  was  an  officer  de  facto,  and  as  such,  his  acts  would  have 
been  as  valid  and  binding  where  the  interests  of  third  persons  or  the 
public  were  concerned,  as  if  he  had  been  an  officer  dejiire. 

The  People  v.  Ammons,  105.      , 
See  School  Commissioner,  1,  2,  3. 

PURPRESTURE. 

It  is  not  every  purpresture  that  amounts  to  a  nuisance,  and  if  it  does 
not,  when  the  interposition  of  a  Court  of  Equity  is  invoked,  it  will 
take  upon  itself  to  inquire  whether  the  interests  of  the  State  would  be 
promoted  by  its  interference,  and  if  they  wculd  not,  the  Court  would 
refuse  its  aid.  But  if  the  purpresture  do  amount  to  a  nuisance,  then 
the  Court  cannot  inquire  how  the  public  good  may  be  aflfected,  but 
will  interpose,  and  abate  the  nuisance. 

The  People  v.  The  City  of  St.  Louis,  351. 
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RECEIPT. 

A  general  receipt  iu  full  of  all  demands  is  presumed  to  be  given  on  an 
adjustment  of  all  transactions  between  the  parties ;  but  such  a  receiiJt 
is  subject  to  explanation,  and  may  upon  satisfatory  proof,  be  restrained 
in  its  operation.  It  may  be  shown  that  the  settlement  was  in  fact  but 
a  partial  one,  or  though  intended  to  be  general,  that  a  particular  trans- 
action was  not  taken  into  consideration.         Walrath  v.  Norton,  437. 

RECORD. 

The  record  of  a  criminal  case  stated  that  the  jury  retired  to  consider  of 
their  verdict  in  charge  of  a  sworn  officer  :  Held,  that  the  presumption 
was  that  the  Court  performed  its  duty  by  requiring  the  proper  oath  to 
be  administered  ;  that  if  the  officer  was  not  in  fact  sworn,  the  defend, 
ants  should  have  objected  to  the  irregularity  at  the  time,  and  if  not 
corrected  by  the  Court,  have  taken  a  bill  of  exceptions. 

Holmes  v.  The  People,  478. 

See  Evidence,  15  ;  Bill  of  Exceptions,  1,  3,  7. 

RE-HEARING. 

See  Practice  in  the  Supreme  Court,  3,  4. 

RESULTING  TRUST. 

Where  land  is  bought  by  one  person,  with  the  money  of  another,  and 
title  made  to  the  former,  there  is  a  resulting  trust  in  favor  of  the  latter 
and  his  heirs.  Smith  v.  Sackett,  534. 

See  Chancery,  7. 

REVENUE  LAW. 

See  Sale  for  Taxes,  1-4  ;  Taxes,  2,  4-8. 

RIPARIAN  PROPRIETORS. 

1.  The  several  States  bordering  on  the  Mississippi  river  may  change  its 
current,  or  even  fill  up  some  of  its  navigable  channels,  whenever  they 
find  it  necessary  to  their  own  well  being,  taking  care  that  they  leave 
a  free  navigation  to  those  who  have  a  right  to  navigate  it. 

The  People  v.  City  of  St.  Louis,  351. 

2.  In  a  grant  by  the  United  States,  of  land  bordering  on  a  stream  not 
navigable,  it  appeared  by  the  minutes  in  the  Surveyor's  Office  that  the 
stream  was  meandered,  but  there  was  no  marked  line  upon  the  plat  by 
which  the  grant  was  made,  limiting  the  grant  to  the  margin  of  the 
stream  :  Held,  that  the  grantee  took  to  the  center  thread  of  the  stream. 
A  meandered  line  run  for  the  purpose  of  determining  the  quantity  of 
land  in  the  fraction  is  not  a  boundary.      Canal  Trustees  v.  Haven,548. 

3.  The  grantee  of  land  bordering  on  a  stream  not  navigable  takes  to  the 
center  of  the  stream  unless  there  is  an  express  reservation  confining 
him  to  the  margin,  and  is  entitled  to  recover  damages  against  a  party 
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who  to  his  injury,  diverts  the  water  passing  over  his  land  from  its 
natural  channel.  ih. 

SALE. 

1.  Where  two  sales  of  personal  property  have  been  made,  both  equally 
valid,  his  is  the  better  right  who  first  obtains  jjossession  of  the  pro-    * 
perty.  Burnell  v.  Robertson,  283. 

2.  Where  personal  property  was  sold  at  private  sale,  the  property  being 
at  a  distance  from  the  place  of  sale,  and  was  subsequently  attached  by 
a  creditor  of  the  vendor,  and  before  it  was  taken  into  possession  by 
the  purchaser,  it  was  held  to  be  subject  to  the  attachment.  ib. 

See  Warranty,  1. 

SALE  FOR  TAXES. 

1.  To  sustain  a  title  derived  from  a  sale  for  taxes  under  the  law  of  1829, 
the  Auditor's  deed  is  prima  facie  evidence,  and  it  is  incumbent  upon 
the  opposite  party,  in  order  to  defeat  its  effect,  to  prove  that  the 
requisitions  of  the  law  under  which  the  sale  was  made,  had  not  been 
complied  with.  Job  v.  Tibbetts,  376. 

2.  The  deposition  of  the  Auditor  of  Public  Accounts,  consisting  of 
extracts  from  the  books  in  his  office,  and  his  explanations  of  the 
records,  and  the  entries  therein,  if  it  purport  to  give  all  the  informa- 
tion in  his  office  concerning  the  matter  in  issue,  is  proper  evidence  to 
establish  the  fact  of  compliance,  or  non-compliance  with  the  requisi- 
tions of  the  revenue  law  in  existence  in  1833.  ib. 

3.  The  precept  issued  upon  a  judgment  against  lands  for  taxes  under  the 
revenue  law  of  February,  1839,  need  not  contain  a  co^Dy  of  the  lands 
ordered  to  be  sold.  ih. 

4.  A  judgment  against  lands  for  taxes,  under  the  revenue  law  of  1839, 
is  conclusive  that  the  officer  has  performed  his  duty  in  attempting  to 
collect  the  taxes  by  the  seizure  of  the  goods  and  chattels  of  the  owner. 
The  fact  that  he  has  not  so  performed  his  duty  should  be  interposed 
as  a  defence  to  the  judgment ;  but  if  judgment  is  allowed  to  be  entered 
the  purchaser  of  the  land  is  not  bound  to  prove  that  a  demand  was 
made  for  the  taxes,  nor  will  the  former  owner  be  permitted  to  defeat 
the  purchaser's  title  by  showing  that  the  taxes  might  have  been  col- 
lected out  of  personal  property.  ib. 

SCHOOL  COMMISSIONER. 

1.  A  School  Commissioner,  who  is  authorized  to  sell  school  lands  upon 
a  credit  under  the  provisions  of  the  Act  of  January  12,  1833,  may  con- 
tract with  the  purchaser  for  the  payment  of  interest. 

Kidder  v.  Trustees,  191. 

2.  A  School  Commissioner  is  a  ministerial  officer,  and  acts  under  a  power 
delegated  by  the  Legislature.  The  inhabitants  of  the  township  may 
determine  whether  the  school  lands  shall  be  sold  on  a  credit  but  the 
terms  of  that  credit  are  left  to  the  discretion  of  the  Commissioner,     ib. 

3.  Where  a  School  Commissioner  has  been  removed  from  office,  a  debtor 
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to  the  school  fund  paid  to  him  the  amount  of  his  indebtedness  and 
received  his  obligations,  although  aware  of  such  removal.  In  a  suit 
against  the  debtor  by  the  successor  of  that  officer,  the  Court  hdd  that 
the  payment  was  made  in  fraud  of  the  rights  of  the  successor. 

Jameson  v.  Conway,  227. 

4.  If  a  School  Commissioner,  in  loaning  school  money  for  a  longer  period 
than  one  year  on  real  estate  security,  take  the  security  on  real  estate 
to  which  the  mortgagor  has  no  title,  and  the  Commissioner,  by  using 
due  caution,  could  have  ascertained  this  fact  from  the  public  records, 
or  any  other  accessible  source  of  information,  he  has  violated  the  law, 
and  is  at  once  liable  on  his  bond.  The  People  v.  Haines,  528. 

5.  In  a  suit  brought  on  his  bond  in  such  cases,  the  measure  of  damages 
is,  not  merely  the  interest  in  arrear  on  the  loan,  but  the  full  amount  of 
the  loan,  with  the  interest  in  arrear.  ib. 

SET-OFF. 

Under  the  statute  of  this  State,  unliquidated  damages  arising  out  of  con- 
tracts, express  or  implied,  may  be  set  off  in  actions  ex  contractu 
This,  however,  cannot  be  done,  where  the  claim  for  unliquidated  dam- 
ages is  totally  disconnected  with  the  plaintiff's  cause  of  action. 

Sargeant  v.  Kellogg,  273. 

SHERIFF. 

1.  Upon  a  motion  that  a  sheriff  pay  over  money  collected  by  him  on 
execution,  it  was  Jield  that  he  was  liable  in  that  mode  of  proceeding  for 
the  amount  of  the  money  so  collected  and  withheld  from  the  plaintiff, 
together  with  interest  thereon  from  the  time  of  collection  at  the  rate  of 
twenty  per  centum  per  annum.  Buckmaster  v.  Drake,  321. 

2.  A  sheriff  does  not  fully  complete  the  execution  of  process  until  he  has 
rendered  the  money  to  the  plaintiff.  The  fact  of  his  going  out  of  office 
before  its  completion  does  not  absolve  him  from  liability  to  pay  over 
the  money  and  the  interest  provided  in  such  case,  on  motion.         ib. 

See  Attokney  at  Law,  1. 

SHERIFF'S  SALES. 

1.  It  is  only  on  the  ground  of  fraud,  or  that  some  one  may  have  been 
prejudiced  by  a  sale  of  real  estate  en  masse,  that  the  sale  will  be  set  aside 
in  equity  because  the  property  was  not  sold  in  separate  parcels. 

Ross  V.  Mead,  171. 

2.  A  party  entitled  to  redeem  from  a  sale,  must  avail  himself  of  the  right 
within  the  time  prescribed  by  law.  -  ib. 

3.  AbiU  in  Chancery  to  set  aside  a  sheriff's  sale  of  land  on  execution 
averred  among  other  things,  that  no  notice  was  given  by  the  sheriff  of 
the  sale  of  the  land  to  take  place  upon  the  day  it  was  sold,  and  that 
the  land  was  bid  off  for  an  inconsiderable  sum  by  the  attorney  for  the 
plaintiff  in  execution.  The  attorney  only  was  served  with  process, 
who  appeared  and  filed  a  demurrer  to  the  bill  for  want  of  equity,  which 
was  sustained  :  Held,  that  the  demurrer  admitted  the  allegation  that 
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no  notice  was  given ;  that  the  attorney,  being  the  purchaser,  was 
chargeable  with  notice  of  the  sheriff's  proceedings,  and  that,  therefore, 
the  demurrer  should  have  been  overruled. 

Stewart  v,  Croes,  442. 

4.  In  a  bill  to  set  aside  a  sheriff's  sale  on  execution  of  land  e/i  masse  when 
the  same  was  susceptible  of  division,  the  value  of  land  at  the  time  of 
the  sale  should  be  alleged.  ib. 

5.  A  bill  in  Chancery  to  set  aside  a  sheriff's  sale  of  land  on  execution 
averred,  among  other  things,  that  the  sheriff  failed  to  return  the  exe- 
cution and  to  file  a  certificate  of  sale  with  the  recorder  :  Hdd,  that  these 
irregularities,  though  violations  of  duty  on  the  part  of  the  sheriff,  were 
not  such  as  to  affect  the  validity  of  the  sale.  ib. 

See  Judgment,  3,  3. 

SPECIFIC  PERFORMANCE. 

1.  A  purchaser  who  has  bargained  for  a  good  title  will  not  be  compelled 
to  take  one  which  is  subject  to  suspicion.  It  must  be  free  from  a  reason- 
able doubt ;  a  title  to  which  no  reasonable  man  would  object ;  one 
which  a  prudent  man  would  not  hesitate  to  purchase  at  a  fuU  market 
price.  It  is  not  sufficient  that  the  title  is  probably  good,  but  it  must 
be  one  which  the  purchaser  must  feel  a  reasonable  certainty  to  be  so. 

Brown  v.  Cannon,  174. 

2.  It  is  a  stern  rule  of  Equity,  that  it  will  not  decree  the  specific  execu- 
tion of  a  contract  unless  it  is  based  on  some  fair  and  valuable  consid- 
eration. "Webb  V.  Alton  Marine  and  Fire  Ins.  Co.,  233. 

STATE  OF  ILLINOIS. 

The  State  of  Illinois,  as  a  political  corporation,  has  a  right  to  institute  a 
suit  in  any  of  its  Courts,  whether  it  be  required  by  its  pecuniary  inter- 
ests, or  the  general  public  welfare  demand  it.  If  the  subject  of  the  suit 
be  local,  the  suit  must  be  commenced  in  the  county  of  its  locality, 
unless  the  Legislature  has  especially  authorized  it  to  be  commenced 
elsewhere.  The  People  v.  The  City  of  St.  Louis,  351. 

STATUTES,  CONSTRUCTION  OF. 

See  Costs,  1,4;  Attachment,  1,  3,  3,  5,  8,  9, 10 ;  Administration  op 
Assets,  1 :  Corporations,  9  ;  Trespass,  3 ;  School  Commissioner,  1-5  ; 
Appeal  from  Justices  of  the  Peace,  1,  2  ;  Set-off,  1 ;  Practice,  8, 
13  ;  Sale  for  Taxes,  1-4  ;  Taxes,  2,  4,  5  ;  Ferry,  1 ;  Measure  op 
Damages,  1 ;  Ejectment,  6. 

STATUTE  OF  LIMITATIONS. 

An  account  was  filed  against  an  estate  after  the  expiration  of  two  years 
from  the  time  of  granting  letters  of  administration  upon  the  estate. 
The  claim  was  established  before  the  Probate  Court,  and  an  order  of 
allowance  entered  directing  it  to  be  satisfied  from  assets  which  might 
subsequently  be  discovered.    The  plaintiff  took  an  appeal  to  the  Circuit 
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Court,  where  a  judgment  was  rendered  for  the  defendant.  It  appeared 
that  the  estate  was  solvent  and  that  there  would  be  a  large  surplus  for 
distribution  among  the  children  of  the  intestate  :  Held,  that  the  order 
of  the  Probate  Court  was  subtantially  correct ;  that  the  creditor  had  a 
right  to  have  his  claim  passed  upon  by  the  Circuit  Court,  and  a  judg- 
ment presently  for  the  amount  due,  to  be  satisfied  pro  rata  out  of  any 
estate  that  might  afterwards  be  found,  not  inventoried  or  accounted 
for  by  the  administrator.  Thorn  v.  "Watson,  36. 

SUBSCRIBING  WITNESS. 

If  a  subscribing  witness  to  a  deed  reside  out  of  the  jurisdiction  of  the 
Court,  he  need  not  be  produced.  Mariner  v.  Saunders,  113. 

SUPERSEDEAS. 

An  order  allowing  a  supersedeas  does  not  operate  as  a  suspension  of  the 
judgment  of  the  Circuit  Court  until  the  bond  is  filed  in  the  office  of  the 
Clerk  of  the  Supreme  Court,  and  a  writ  of  error  is  issued. 

Blackerby  v.  The  People,  266. 

•  [Survivorship,  134.] 

TAXES. 

1.  The  Legislature  has  the  right  to  impose  local  taxes  for  specified  pur- 
poses, and  to  determine  what  extent  of  territory  shall  be  subjected  to 
their  payment.  Shaw  v.  Dennis,  405. 

3.  Under  the  35th  section  of  the  89th  chapter  of  the  Revised  Statutes 
where  a  personal  demand  has  been  made  for  taxes  by  the  Collector,  it 
is  discretionary  with  him  whether  he  wiU  make  a  distress  before  the 
expiration  of  ten  days  from  the  time  of  making  the  demand.  In  case 
a  personal  demand  is  not  made,  but  the  notice  is  left  as  is  required  by 
the  34th  section,  then  the  demand  may  be  considered  as  incomplete 
until  the  expiration  of  ten  days,  within  which,  by  the  terms  of  the 
notice,  the  party  has  to  pay  the  tax.  ■U). 

3.  A  warrant  for  the  collection  of  taxes  imposed  by  a  Board  of  Commis- 
sioners appointed  for  the  purpose,  may  be  issued  by  a  majority  of  the 
Board.  ib. 

4.  Words,  figures  and  abbreviations  may  be  used  to  designate  lands 
against  which  a  judgment  is  asked  for  the  taxes,  &c.  due  thereon,  but 
the  description  must  be  so  certain  that  a  definite  locality  may  be  given 
them,  Olcott  v.  The  State,  481. 

5.  A  judgment  against  lands  for  taxes  is  not  to  be  regarded  as  a  unit,  but 
as  a  several  judgment  against  each  particular  tract  of  land  ordered  to 
be  sold.  The'judgment  is  not  i?i  personam  against  the  owners,  for  the 
satisfaction  of  which  they  are  jointly  liable,  but  merely  a  condemna- 
tion of  each  tract  of  land  for  the  non-payment  of  the  taxes  due  upon 
it.  It  may  be  valid  as  to  a  part  of  the  lands  returned  by  the  Collector, 
and  erroneous  as  to  the  rest.  »&.    . 
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6.  In  cases  of  writs  of  error  to  judgments  of  the  Circuit  Courts  directing 
a  sale  of  lands  for  the  non-payment  of  taxes,  the  Supreme  Court  will 
only  inquire  into  the  regularity  and  validity  of  so  much  of  the  pro- 
ceedings as  relates  to  the  lands  of  the  parties  before  the  court.        ib. 

7.  Any  number  of  persons  interested  in  lands  condemned  by  a  judgment 
for  taxes  may  join  in  a  writ  of  error  for  its  reversal,  and  if  the  judg- 
ment is  valid  as  to  part  of  the  plaintiffs  in  error  and  erroneous  as  to 
the  rest,  it  may  be  affirmed  in  part  and  reversed  in  part.  ib. 

8.  All  persons  uniting  in  a  writ  of  error  to  reverse  a  judgment  against 
lands  for  taxes  will  be  liable  for  the  costs  accruing  thereon.  ib. 

TENDER. 

When  it  is  necessary  for  the  plaintiff  to  execute  a  deed  to  the  defendant 
before  he  brings  his  suit,  and  he  does  all  in  his  power  towards  such  ex- 
ecution, but  is  prevented  by  the  defendant  from  completing  it,  his 
rights  in  the  suit  will  be  the  same  as  if  the  deed  had  been  executed. 

Potter  V.  Dennison,  590. 

TIME. 
See  Chancery,  1,  2. 

TRESPASS. 

1.  On  the  trial  of  a  joint  action  of  trespass  against  a  husband  and  wife 
for  an  assault,  the  court  admitted  evidence  of  an  assault  by  the  hus- 
band alone,  and  refused  to  instruct  the  jury  that  the  plaintiff  could  not 
recover  damages  for  such  separate  assault:  Held,  that  the  decisions 
were  clearly  erroneous.  Goddard  i\  Hart,  95. 

2.  The  common  law  requiring  the  owner  of  cattle,  hogs,  «fcc.,  to  keep 
them  on  his  own  land  has  never  been  in  force  in  Illinois. 

Seeley  v.  Peters,  130. 

3.  In  order  to  maintain  an  action  for  trespass  of  cattle  upon  one's  close, 
the  owner  of  the  close  must  have  it  surrounded  by  a  good  and  suffl 
cient  fence.  ib. 

4.  There  is  no  general  law  in  Illinois  prohibiting  cattle  from  running  at 
large  in  the  highway.  ib. 

5.  If  a  person  be  authorized,  under  the  158th  section  of  the  Criminal 
Code,  to  set  fire  to  the  prairie,  he  is  bound  to  use  every  reasonable  pre- 
caution to  prevent  injurious  results  to  others.  In  a  suit  for  an  injury 
resulting  from  the  setting  of  such  fire,  the  plaintiff  is  only  required  to 
prove  that  the  defendant  set  out  the  fire  that  occasioned  it.  If  the  lat- 
ter have  any  excuse  or  justification  for  the  act,  he  must  prove  its  exis- 
tence. Johnson  v.  Barber,  425. 

6.  Grass  severed  from  the  freehold  becomes  personal  property,  and  in  an 
action  for  its  destruction  by  a  fire  set  upon  a  prairie,  the  plaintiff  is 
not  required  to  show  title  to  the  land  on  which  it  was  cut.  ib. 

7.  In  an  action  for  cutting  trees,  the  plaintiff  must  prove  that  he  was  the 
owner  of  the  land  on  which  the  trespass  was  committed. 

Clay  T.  Boyer,  506. 
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8.  It  is  not  necessary,  in  order  to  maintain  an  action  for  damages  for  the 
destruction  of  stacks  of  grain  and  hay  by  reason  of  a  fire  set  out  by 
the  defendant,  that  the  plaintiff  should  be  the  owner  of  the  freehold 
where  such  stacks  were  standing.  Armstrong  v.  Cooley,  509. 

See  Principal  and  Agent,  2-7. 

TRUSTEES. 

The  grantee  of  a  trustee  is  not  bound  to  show  that  the  conditions  of 
the  trust  deed  have  been  complied  with  by  the  trustees.  The  deed  con- 
veys the  legal  title  to  the  estate.  Reece  v.  Allen,  236. 

VARIANCE. 

No  advantage  can  be  taken  of  a  variance  between  the  writ  and  declara- 
tion on  a  writ  of  error.  It  must  be  taken  advantage  of  by  plea  in 
abatement,  or  by  a  motion.  Cruikshank  v.  Brown,  75. 

VENDOR  AND  PURCHASER. 

1.  A  bond  for  the  conveyance  of  real  estate  contained  the  following 
clause:  "But  should  the  said  John  R.  Caldwell,  or  his  assignee,  fail  to 
pay  the  said  sum  of  money  specified  in  said  notes,  within  ten  days  after 
the  same  become  due,  he  hereby  forfeits  all  claim  to  said  lots,  and  all 
moneys  paid  thereon,  and  this  bond,  in  such  event,  shall  be  void,  both 
in  law  and  equity,  and  the  title  to  said  lots  shall  continue  in  the  origi- 
nal proprietor  as  if  no  sale  had  been  made  :  "  Held,  that  it  was  the  un- 
doubted intention  of  both  parties,  when  they  inserted  the  clause,  to 
provide  a  penalty  to  insure  a  prompt  performance  by  the  purchaser. 

Mason  v.  CaldweU,  196. 

■2.  A  bond  for  the  conveyance  of  real  estate  contained  the  following 
clause:  "Then  the  said  Sarah  Mason,  guardian  as  aforesaid,  by  the 
said  Paris,  her  attorney  as  aforesaid,  covenants  for  herself  and 
her  successor,  to  make  and  execute  a  good  and  suflicient  deed, 
with  warranty,"  &c.  After  the  ward,  became  of  lawful  age,  and  had 
married,  she,  with  her  husband  and  former  guardian,  executed  a  deed 
of  warranty  to  the  obligee,  who  refused  to  make  his  payments  and  to 
receive  the  deed:  Held,  that  although  the  bond  was  void  so  far  as  the 
ward  was  concerned,  it  was  binding  on  those  who  made  it;  by  making 
and  tendering  the  deed,  the  bond  was  adopted  by  the  ward  after  be- 
coming of  lawful  age  and  thereby  discharged  the  guardian  and  her 
attorney:  and  that  the  obligee,  by  neglecting  to  repudiate  and  deliver 
up  the  bond,  and  demand  his  notes,  prior  to  such  adoption,  lost  his 
claim  to  indemnity  against  the  agent:  Held,  further,  that  the  terms  of 
the  bond  were  complied  with  by  the  making  and  tender  of  the  deed. 

ib. 

See  Specific  Performance,  1. 

WAIVER. 

See  Practice,  11,  13  :   Chancery  Pleading  and  Practice,  8,  11,  22 ; 
Record,  1  ;  Evidence,  20 ;   Costs,  4 ;  Error,  6. 
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WARRANTY. 

To  constitute  a  warranty,  the  term  loarrant  need  not  be  used,  nor  is  any 
precise  form  of  expression  required  ;  but  there  must  be  an  affirmation 
as  to  the  quality,  or  condition  of  the  thing  sold,  (not  asserted  as  a  matter 
of  opinion  or  belief,)  made  by  the  seller  at  the  time  of  the  sale,  for  the 
purpose  of  assuring  the  buyer  of  the  truth  of  the  fact  affirmed,  and 
inducing  him  to  make  the  purchase,  which  is  so  received  and  relied 
on  by  the  purchaser.  Hawkins  v.  Berry,  36. 

WILLS. 
See  Administration  of  Assets,  1. 

WITNESS. 

1.  Bankrupts,  who  by  their  discharge  have  been  divested  of  all  liability, 
or  interest  in  the  subject  matter  of  a' suit,  are  competent  witnesses  in 
such  suit.  Strong  v.  Clawson,  346. 

2.  In  an  action  upon  two  .promissory  notes  by  the  assignees  thereof 
against  the  maker,  the  defendants  introduced  evidence  tending  to  show 
a  failure  of  consideration,  when  the  plaintiffs  oflfered  as  a  witness  a 
person  who  had  executed  a  mortgage  of  his  real  estate  to  said  assignee 
to  secure  a  debt  due  from  the  payees  of  the  notes  to  the  assignee,  for 
which  debt  the  notes  in  said  suit  were  assigned  to  the  plaintiffs  as 
collateral  security.  The  defendants  objected  to  his  introduction  on 
the  ground  that  he  was  interested  in  the  event  of  the  suit.  The 
witness  stated  that  he  was  interested  in  no  other  way.  He  was  not 
permitted  to  testify  :  Hdd,  that  the  witness  was  competent. 

Curtenius  v.  Wheeler,  463. 

8.  It  is  well  settled,  as  a  general  rule,  that  to  disqualify  a  witness  from 
testifying  on  the  ground  of  interest,  he  must  have  some  certain,  legal 
and  immediate  interest  in  the  result  of  the  cause,  or  in  the  record. 

ib. 

4.  Semble,  that  a  witness  is  never  disqualified  from  testifying  on  account 
of  interest  in  the  result  of  a  suit,  when  the  extent  of  his  own  liability 
or  claim  is  previously  fixed  and  and  certain,  and  a  judgment  either 
way  would  not  directly  and  certainly  increase  or  diminish  that  liabil- 
ity or  claim.  *&• 

WRIT. 

A  writ  which  issues  from  the  Circuit  Court  is  required  by  statute  to  be 
tested  in  the  name  of  the  clerk  of  that  Court.  If  not  properly  tested ,  it 
may  on  motion  be  amended.  Norton  v.  Dow,  450. 

WRIT  OF  ERROR. 
See  Appeal. 
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